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PREFACE. 


Since  the  publication  of  the  second  edition  of -this  work 
in  March,  1884,  nearly  twelve  hundred  decisions  bearing 
upon  the  topics  of  which  it  treats  have  appeared  in  the  re- 
ports, and  are  embodied  in  the  following  pages.  This  large 
increase  in  material  has  compelled  a  thorough  revision  of 
the  entire  work,  and  much  new  matter  has  been  added  both 
to  the  text  and  to  the  notes.  As  in  the  former  editions,  the 
work  is  divided  into  two  parts, —  the  first  treating  of  the 
law  of  mandamus,  the  second  of  the  law  of  quo  warranto 
and  prohibition.  Especial  attention  is  called  to  the  fact 
that  the  index  is  similarly  divided, —  the  index  to  part  first 
embracing  the  subject  of  mandamus,  and  that  to  part  second 
including  the  subjects  of  quo  warranto  and  prohibition. 

J.  L.  H. 

CHICAGO,  January,  1896. 
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THE  LAW  OF  MANDAMUS. 


CHAPTER  I. 

OF  THE  ORIGIN  AND  NATURE  OF  THE  WRIT  OF  MANDAMUS. 

§  1.    Definition  of  the  writ. 

2.  Its  ancient  origin. 

3.  The  writ  a  prerogative  remedy  in  England. 

4  Not  a  prerogative  writ  in  the  United  States;  judgment  subject 
to  review. 

5.  The  writ  regarded  as  an  extraordinary  remedy. 

6.  Comparison  of  mandamus  and  injunction. 

7.  Mandamus  not  a,  creative  remedy. 

8.  Common-law  rules  still  applicable;  the  remedy  a  civil  one;  and 

an  original  proceeding. 

9.  Right  must  be  clearly  established;  discretion  of  the  courts. 

10.  Conditions  necessary  to  the  exercise  of  the  jurisdiction. 

11.  Mandamus  not  necessarily  conclusive  as  to  the  right  in  contro- 

versy. 

12.  Courts  will  not  anticipate  omission  of  duty. 

13.  Demand  and  refusal,  when  necessary. 

14  Mandamus  not  granted  when  it  would  be  fruitless;  nor  when 
right  has  expired  by  lapse  of  time. 

15.  Not  granted  when  other  adequate  legal  remedy  exists. 

16.  Statutory  remedy  a  bar  to  mandamus. 

17.  Other  remedy  must  be  specific. 

18.  Remedy  by  indictment  no  bar  to  mandamus. 

19.  Absence  of  other  remedy  not  always  a  ground  for  mandamus. 

20.  The  jurisdiction  as  affected  by  equitable  remedies. 

21.  Writ  not  granted  when  court  of  equity  has  acquired  jurisdiction. 

22.  Qualification  of  the  rule. 

23.  Injunction,  when  a  bar  to  the  relief. 

24  Distinction  between  ministerial  duties  and  those  resting  in  dis- 
cretion, the  governing  principle. 

25.  Writ  not  granted  for  enforcement  of  contract  rights,  nor  against 
unofficial  person. 
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§  26.    Not  granted  when  proceedings  are  tainted  with  fraud;  nor  to 
encourage  petty  litigation,  or  malice. 

27.  The  jurisdiction  original,  not  appellate. 

28.  Effect  of  legislation  in  England. 

28a.  English  Supreme  Court  of  Judicature  Act  of  1873. 

29.  What  courts  may  grant  the  writ  in  this  country. 

30.  Statutes  regulating  the  writ,  construction  of. 
30a.  Legislative  control  over  the  remedy. 

306.  Statutes  of  limitation;  laches  a  bar  to  relief, 
30c.  Right  of  trial  by  jury. 
30d  When  judgment  a  bar. 

§  1.  The  modern  writ  of  mandamus  may  be  defined  as  a 
command  issuing  from  a  common-law  court  of  competent 
jurisdiction,  in  the  name  of  the  state  or  sovereign,  directed 
to  some  corporation,  officer  or  inferior  court,  requiring  the 
performance  of  a  particular  duty  therein  specified,  which 
duty  results  from  the  official  station  of  the  party  to  whom 
the  writ  is  directed,  or  from  operation  of  law.1  In  the  spe- 
cific relief  which  it  affords,  a  mandamus  operates  much 
in  the  nature  of  a  bill  in  chancery  for  specific  perform- 
ance, the  principal  difference  being  that  the  latter  remedy 
is  used  for  the  redress  of  purely  private  wrongs,  or  for 
the  enforcement  of  contract  rights,  while  the  former  gen- 
erally has  for  its  object  the  performance  of  obligations  aris- 
ing out  of  official  station,  or  specially  imposed  by  law  upon 
the  respondent.  The  object  of  a  mandamus  is  to  prevent 
disorder  from  a  failure  of  justice  and  a  defect  of  police ;  and 
it  should  be  granted  in  all  cases  where  the  law  has  estab- 
lished no  specific  remedy  and  where  in  justice  there  should 
be  one.  And  the  value  of  the  matter  in  issue,  or  the  degree 
of  its  importance  to  the  public,  should  not  be  too  scrupu- 
lously weighed.2 

1  See  3  Black.  Com.  110;  Dunklin  2Rex  v.  Barker,  Burr.  1267.    And 

County  v.  District  County  Court,  see  3  Black.  Com.  110.    "  A  manda- 

23  Mo.  449;  Rainey  v.  Aydelette,  4  mus,"  says  Lord  Mansfield,  in  Rex 

Heisk.   122.    In  State  v.  Bruce,  3  v.  Barker,  "is  a  prerogative  writ, 

Brev.  264,  mandamus  is  defined  as  to  the  aid  of  which  the  subject  is 

&  "  criminal  process  relative  to  civil  entitled,  upon  a  proper  case  pre- 

rights."  viously  shown,  to  the  satisfaction 
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§  2.  The  writ  of  mandamus  is  of  very  ancient  origin,  so 
ancient,  indeed,  that  its  early  history  is  involved  in  obscurity 
and  has  been  the  cause  of  much  curious  research  and  of 
many  conflicting  opinions.  It  seems,  originally,  to  have 
been  one  of  that  large  class  of  writs  or  mandates,  by  which 
the  sovereign  of  England  directed  the  performance  of  any 
desired  act  by  his  subjects,  the  word  "  mandamus  "  in  such 
writs  or  letters  missive  having  doubtless  given  rise  to  the 
present  name  of  the  writ.  These  letters  missive  or  man- 
dates, to  which  the  generic  name  mandamus  was  applied, 
were  in  no  sense  judicial  writs,  being  merely  commands 
issuing  directly  from  the  sovereign  to  the  subject,  without 
the  intervention  of  the  courts,  and  they  have  now  become 
entirely  obsolete.  The  term  mandamus,  derived  from  these 
letters  missive,  seems  gradually  to  have  been  confined  in  its 
application  to  the  judicial  writ  issued  by  the  king's  bench, 
which  has  by  a  steady  growth  developed  into  the  present 
writ  of  mandamus.  Its  use  as  a  judicial  writ  may  be  dis- 
tinctly traced  to  the  reigns  of  Edward  II  and  Edward  III, 
when  it  was  used  to  correct  an  improper  amotion  from  a 
corporate  franchise.  The  reports,  however,  afford  but  few 
instances  of  its  application  before  the  latter  part  of  the 
seventeenth  century,  when  it  may  be  said  to  have  been  first 

of  the  court.    The  original  nature  the  public  police  is  not  scrupulously 

of  the  writ,  and  the  end  for  which  weighed.    If  there  be  a  right  and 

it.  was  framed,  direct  upon  what  no  other  specific  remedy  this  should 

occasions  it  should  be  used.     It  not  be  denied."    And  in.  Rex  v. 

was  introduced  to  prevent  disorder  Askew,  Burr.  2186,  the  same  emi- 

from  a  failure  of  justice  and  defect  nent  authority  says:    "  There  is  no 

of  police.    Therefore  it  ought  to  be  doubt  that  where  a  party  who  has 

used  upon  all  occasions  where  the  a  right  has  no  other  specific,  legal 

law  has  established  no  specific  rem-  remedy,  the  court  will  assist  him 

edy,  and  where  in  justice  and  good  by  issuing  this  prerogative  writ, 

government  there  ought  to  be  one.  .    .    .    But  the  court  ought  to  be 

Within  the  last  century  it  lias  been  satisfied  that  they  have  ground  to 

liberally  interposed  for  the  benefit  grant  a  mandamus;  it  is  not  a  writ 

of  the  subject  and  advancement  of  that  is  to  issue  of  course,  or  to  be 

justice.    The  value  of  the  matter  granted  merely  for  asking." 
or  the  degree  of  its  importance  to 
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systematically  used  as  a  corrective  of  official  inaction,  and 
for  the  purpose  of  setting  in  motion  inferior  tribunals  and 
officers.1 

§  3.  Originally  the  writ  of  mandamus  was  purely  a  pre- 
rogative remedy,  and  to  this  day  it  preserves  in  England 
some  of  its  prerogative  features.  It  was  called  a  preroga- 
tive writ  from  the  fact  that  it  proceeded  from  the  king  him- 
self, in  his  court  of  king's  bench,  superintending  the  police 
and  preserving  the  peace  of  the  realm,  and  it  was  granted 


iBaggs'  Case,  11  Coke,  93,  de- 
cided in  Trinity  Term,  13  Jac.  I, 
has  been  frequently  although  in- 
correctly cited  as  the  earliest  case 
of  a  mandamus,  at  least  to  mu- 
nicipal corporations.  In  this  case 
the  writ  was  granted  to  restore  a 
member  of  a  municipal  corporation 
to  the  enjoyment  of  his  franchise, 
from  which  he  had  been  improperly 
removed,  but  it  is  by  no  means  the 
first  case  in  which  the  jurisdiction 
was  exercised  for  this  purpose.  See 
Middleton's  Case,  2  Dyer,  332,  b, 
temp.  16  Eliz.  And  Powys,  J.,  in 
Queen  v.  Heathcote,  10  Mod.  57,  re- 
ferring to  the  assertion  that  Baggs' 
case  was  the  beginning  of  manda- 
mus, says  that  the  writ  is  certainly 
of  much  greater  antiquity. 

In  Dr.  Widdrington's  Case,  1  Lev., 
part  I,  23,  13  Car.  II,  the  antiquity 
of  the  writ  is  thus  stated:  "The 
court  was  moved  for  a  mandamus 
to  restore  him  to  a  fellowship  in 
Christ's  College  in  Cambridge, 
which  was  opposed  by  Jones,  be- 
cause the  universities  have  conu- 
sance  of  pleas  by  their  charter,  and 
the  colleges  have  their  visitors; 
and  therefore  no  mandamus  lies. 
But  two  precedents  were  remem- 
bered to  have  been  cited  by  Arthur 


Trevor,  in  Dr.  Godland's  case,  of 
mandamus  granted  in  the  like  case, 
the  one  in  the  time  of  Edw.  2,  and 
the  other  in  the  time  of  Edw.  3.  To 
which  Jones  said  that  no  manda- 
mus had  been  granted  since  those 
till  within  these  ten  years.  But 
Foster,  Chief  Justice,  said  that 
there  was  one  about  the  end  of 
Elizabeth's  reign,  or  the  beginning 
of  King  James'." 

Still  more  satisfactory  proof  of 
the  early  origin  of  the  jurisdiction 
by  mandamus  is  found  in  Rex  v. 
Askew,  Burr.  2186,  where  Lord 
Mansfield  says:  " In  a  manuscript 
book  of  reports  which  I  have  seen, 
the  reporter  cites  (in  reporting  Dr. 
Bonham's  case)  a  mandamus  in  the 
time  of  Edw.  3,  directed  to  the  Uni- 
versity of  Oxford,  commanding 
them  to  restore  a  man  that  was 
bannitus;  which  shows  both  the 
antiquity  and  extent  of  this  remedy 
by  mandamus." 

For  early  instances  in  which  the 
writ  was  used  to  restore  municipal 
officers  to  their  corporate  rights 
and  franchises,  see  King  v.  City  of 
Canterbury,  1  Lev.,  part  I,  119;  Sir 
Thomas  Earle's  Case,  Garth.  173; 
Rex  v.  Mayor  of  Oxford,  2  Salk  428. 
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where  one  was  entitled  to  an  office  or  function,  and  there 
was  no  other  remedy.1  Blackstone  terms  it  a  "  high  pre- 
rogative writ,  of  a  most  extensive  remedial  nature," 2  and  it 
is  uniformly  referred  to  in  the  earlier  cases  as  a  prerogative 
remedy,  and  is  spoken  of  as  one  of  the  flowers  of  the  king's 
bench.3  .  In  this  country,  however,  a  mandamus  can  not  in 
any  strict  sense  be  termed  a  prerogative  writ,  and  much 
confusion  of  ideas  has  resulted  from  the  efforts  of  many  of 
the  courts  to  attach  prerogative  features  to  the  remedy,  as 
used  in  the  United  States.  This  confusion  has  resulted 
chiefly  from  a  failure  to  properly  discriminate  between  the 
English  and  American  systems.  Under  the  English  consti- 
tution, the  king  is  the  fountain  and  source  of  justice,  and 
when  the  law  did  not  afford  a  remedy  by  the  regular  forms 
of  proceedings,  the  prerogative  powers  of  the  sovereign 
were  invoked  in  aid  of  the  ordinary  judicial  powers  of  the 
courts,  and  the  mandamus  was  issued  in  the  king's  name, 
and  by  the  court  of  king's  bench  only,  as  having  a  general 
supervisory  power  over  all  inferior  jurisdictions  and  officers. 
Originally,  too,  the  king  sat  in  his  own  court  in  person  and 
aided  in  the  administration  of  justice ;  and  although  he  has 
long  since  ceased  to  sit  there  in  person,  yet  by  a  fiction  of 
law  he  is  still  so  far  presumed  to  be  present  as  to  enable 
the  court  to  exercise  its  prerogative  powers  in  the  name  and 
by  the  authority  of  the  sovereign.  And  the  fact  that  a 
mandamus  was  formerly  allowed  only  in  cases  affecting- the 
sovereign,  or  the  interests  of  the  public  at  large,  lent  addi- 
tional weight  to  the  prerogative  theory  of  the  writ.  These 
suggestions  are  believed  to  sufficiently  explain  the  statements 
so  frequently  met  in  the  reports,  that  the  writ  of  mandamus 
is  a  prerogative  writ,  issuing  not  of  strict  right,  but  at  the 
will  of  the  sovereign  and  as  an  attribute  of  sovereignty.4 

1  Per  Mansfield,  C.  J.,  in  King  v.  4See  Kendall  v.  United  States,  12 

Barker,  1  Black.  W.  852.  Pet  527;  Commonwealth  v.  Den- 

2 3  Black.  Com.  110.  nison,  24  How.  66;  Oilman  v.  Bas- 

3  Per  Doderidge,  J.,  in  Awdley  v.  sett,  83  Conn.  298. 
Joy,  Poph.  176. 
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As  confined  to  the  English  system,  and  to  the  jurisdiction 
of  the  court  of  king's  bench,  these  statements  may  be  ac- 
cepted as  correct.  But  even  in  that  country  there  seems  to 
be  a  growing  tendency  to  divest  the  writ  of  its  prerogative 
features,  and  to  treat  it  in  the  nature  of  a  writ  of  right. 

§  4.  In  the  United  States,  from  the  nature  of  our  system 
of  government,  the  writ  has  necessarily  been  stripped  of  its 
prerogative  features.  Indeed,  it  is  difficult  to  perceive  how 
a  mandamus  can  in  any  sense  be  deemed  a  prerogative  writ 
in  this  country,  unless  the  power  of  granting  it  were  con- 
fined to  one  particular  court  in  each  state,  or  to  a  particular 
federal  court,  whose  general  fuuctions  should  correspond  to 
those  of  the  court  of  king's  bench,  and  which  should  repre- 
sent the  sovereignty  of  the  country  in  the  same  sense  in 
which  it  was  represented  in  England  by  the  king's  bench. 
And  the  better  considered  doctrine  now  is,  that  the  writ 
has,  in  the  United  States,  lost  its  prerogative  aspect,  and 
that  it  is  to  be  regarded  much  in  the  nature  of  an  ordinary 
action  between  the  parties,  and  as  a  writ  of  right  to  the  ex- 
tent to  which  the  party  aggrieved  shows  himself  entitled  to 
this  particular  species  of  relief.1  In  other  words,  it  is  re- 

1  Commonwealth  v.  Dennison,  24  power  of  the  English  crown,  and 

How.  66;  Kendall  v.  United  States,  was   subject  to   regulations   and 

12  Pet.  527;  Gilman*  v.  Bassett,  33  rules  which  have  long  since  been 

Conn.  298;  Arberry  v.  Beavers,  6  disused.    But  the  right  to  the  writ 

Tex.  457;   State  v.  Commissioners  and  the  power  to  issue  it  have 

of  Jefferson  Co.,  11  Kan.  66;  Hay-  ceased  to  depend  upon  any  pre- 

more  v.  Commissioners  of  Yadkin,  rogative  power,  and  it  is  now  re- 

85  N.  C.  268;  State  v.  School  Dis-  garded  as  an  ordinary  process  in 

trict  No.  9,  30  Neb.  520.    In  Com-  cases  to  which  it  is  applicable." 

monwealth  v.  Dennison,  24  How.  So  in  Oilman  v.  Bassett,  33  Conn. 

66,  Taney,  C.  J.,  referring  to  the  298,   the    court,    Butler,    J.,   say: 

prerogative  features  of  the  writ,  "  Doubtless  the  writ  was  originally 

says:    "It  is  equally  well  settled  a  prerogative  one,  but  it  has  ceased 

that  a  mandamus  in  modern  prac-  to  depend  upon   any  prerogative 

tice  is  nothing  more  than  an  action  power,  and   is  now  regarded   in 

at  law  between  the  parties,  and  is  much  the  same  light  as  ordinary 

not  now  regarded  as  a  prerogative  process." 

writ.    It  undoubtedly  came  into  The  courts  of  Illinois,  however, 

use  by  virtue  of  the  prerogative  formerly  adhered  to  the  high  pre- 
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garded  as  in  the  nature  of  an  action  by  the  person  in  whose 
favor  the  writ  is  granted,  for  the  enforcement  of  a  right  in 
cases  where  the  law  aifords  him  no  other  adequate  means 
of  redress.1  And  a  judgment  in  a  mandamus  proceeding,  as 
in  case  of  an  ordinary  action  at  law,  is  subject  to  review  by 
writ  of  error  or  appeal  upon  like  conditions  as  in  other  cases.2 
§  5.  Under  the  American  system  the  writ  having,  as  we 
have  thus  seen,  been  stripped  of  its  prerogative  features,  it 
has  necessarily  lost  some  of  the  characteristics  which  formerly 
distinguished  it  as  an  extraordinary  writ,  and  has  been  as- 
similated to  the  nature  of  an  ordinary  remedy.8  It  is  still, 
however,  regarded  as  an  extraordinary  remedy  in  the  sense 
that  it  is  used  only  in  extraordinary  cases,  and  where  the 
usual  and  ordinary  modes  of  proceeding  and  forms  of  rem- 
edy are  powerless  to  afford  redress  to  the  party  aggrieved, 
and  where  without  its  aid  there  would  be  a  failure  of  justice.4 
In  this  sense,  its  character  as  an  extraordinary  writ  bears  a 
striking  resemblance  to  that  of  injunction,  which  is  the  prin- 
cipal extraordinary  remedy  of  courts  of  equity,  and  which 
is  granted  only  when  the  usual  and  accustomed  modes  of 

rogative  theory  of  the  writ,  deny-  where  it  is  held  that,  mandamus 

ing  that  it  was  in  any  sense  a  writ  being  a  prerogative  writ,  the  rela- 

of  right,  and  insisting  that  it  issued  tor  must  take  the  benefit  of  it  on 

only  by  virtue  of  prerogative,  or  in  such  terms  as  are  accorded  by  the 

the  discretion  of  the  courts.    See  sovereign.   People  v.  Board  of  Met- 

School  Inspectors  of  Peoria  v.  Peo-  ropolitan  Police,  26  N.  Y.  316. 

pie,  20  111.  530;   People  v.  Hatch,  iArberry  v.  Beavers,  6  Tex.  457. 

33    111.    134,  and    see    opinion    of  2  Hartman  v.  Greenhow,  102  U.  S. 

Breese,  J.,  p.  140;  City  of  Ottawa  672.    See,  also,  State  v.  Superior 

v.  People,  48  111.  240.    But  under  Court    of    Whatcom    County,    2 

the  statutes  of  Illinois,  it  is  now  Wash.  9. 

held  that  the  remedy  is  no  longer  3See  Commonwealth  v.  Denni- 
a  prerogative  one,  being  an  ordi-  "  son,  24  How.  66. 
nary  action  at  law  in  cases  where  4  Commonwealth  v.  Canal  Coin- 
it  is  appropriate,  although  the  missioners,  2  Penrose  &  Watts  (vM 
right  to  relief  is  still  regarded  as  ed.),  517.  And  see  Commonwealth 
resting  in  the  discretion  of  the  v.  Commissioners  of  Allegheney, 
court.  People  v.  Weber,  86  III  283.  16  S.  &  R.  317;  Commonwealth  v. 
A  tendency  to  the  prerogative  the-  Commissioners  of  Philadelphia,  1 
ory  is  also  noticeable  in  New  York,  Whart.  1. 
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|  redress  are  unavailing.  And  it  is  to  be  constantly  borne  in 
mind  in  investigating  the  law  of  mandamus  as  it  now  pre- 
vails both  in  England  and  in  the  United  States,  that  by  treat- 
ing the  remedy  as  an  extraordinary  one,  it  is  not  to  be 
understood  that  the  writ  is  left  to  the  arbitrary  caprice  of 
every  court  vested  with  the  jurisdiction,  or  that  its  use  is 
not  governed  by  rules  as  fixed  and  principles  as  clearly  de- 
fined as  those  which  regulate  any  branch  of  our  jurispru- 
dence. On  the  contrary,  it  is  believed  that  few  branches  of 
the  law  have  been  shaped  into  more  symmetrical  develop- 
ment, and  few  legal  remedies  are  administered  upon  more 
clearly  defined  principles,  than  those  which  govern  the  courts 
in  administering  relief  by  the  extraordinary  aid  of  man- 
damus. 

§  6.  A  comparison  of  the  writ  of  mandamus,  as  now 
used  both  in  England  and  America,  with  the  writ  of  injunc- 
tion, discloses  certain  striking  points  of  resemblance  as  well 
as  of  divergence  in  the  two  writs.  Both  are  extraordinary 
remedies,  the  one  the  principal  extraordinary  remedy  of 
courts  of  equity,  the  other  of  courts  of  law,  and  both  are 
granted  only  in  extraordinary  cases,  where  otherwise  these 
courts  would  be  powerless  to  administer  relief.  Both,  too, 

I  are  dependent  to  a  certain  extent  upon  the  exercise  of  a  wise 
judicial  discretion,  and  are  notgrantable  as  of  absolute  right 
in  all  cases.  It  is  only  when  we  come  to  consider  the  object 
and  purpose  of  the  two  writs  that  the  most  striking  points 
of  divergence  are  presented.  ^An  injunction  is  essentially  a 
preventive  remedy,  mandamus  a  remedial  one.  The  former 
is  usually  employed  to  prevent  future  injury,  the  latter  to 
redress  past  grievances.  The  functions  of  an  injunction  are 
to  restrain  motion  and  to  enforce  inaction,  those  of  a  man- 
damus to  set  in  motion  and  to  compel  action.  In  this  sense 
an  injunction  may  be  regarded  as  a  conservative  remedy, 
mandamus  as  an  active  one.  The  former  preserves  matters 
in  statu  quo,  while  the  very  object  of  the  latter  is  to  change 
the  status  of  affairs  and  to  substitute  action  for  inactivity. 
The  one  is,  therefore,  a  positive  or  remedial  process,  the 
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other  a  negative  or  preventive  one.1  And  since  mandamus 
is  in  no  sense  a  preventive  remedy,  it  can  not  take  the  place 
of  an  injunction,  and  will  not  be  employed  to  restrain  or 
prevent  an  improper  interference  with  the  rights  of  relators.2 

§  T.  An  important  feature  of  the  writ  of  mandamus,  and 
one  which  distinguishes  it  from  many  other  remedial  writs, 
is  that  it  is  used  merely  to  compel  action  and  to  coerce  the 
performance  of  a  pre-existing  duty.  In  no  case  does  it  have 
the  effect  of  creating  any  new  authority,  or  of  conferring 
power  which  did  not  previously  exist,  its  proper  function 
being  to  set  in  motion  and  to  compel  action  with  reference 
to  previously  existing  and  clearly  defined  duties.  It  is 
therefore  in  no  sense  a  creative  remedy,  and  it  is  used  only 
to  compel  persons  to  act  when  it  is  their  plain  duty  to  act 
without  its  agency.3  And  it  follows,  necessarily,  that  the 
writ  will  not  go  to  command  the  performance  of  an  act 
which  would  be  unauthorized  or  unlawful  in  the  absence  of 
the  writ.4 

§  8.  While  in  this  country  the  writ  has  been  regulated  to 
a  considerable  extent  by  constitutional  and  statutory  enact- 
ments, it  has  lost  but  few  of  its  ancient  remedial  incidents, 
and  is  still  governed  by  common-law  rules  where  such  rules 
have  not  been  abrogated.  Although  in  form  and  name  the 
proceedings  partake  somewhat  of  a  criminal  nature,  yet  the 
remedy  is  in  substance  a  civil  one,  having  all  the  qualities 

1  See  further  as  to  the  distinctions  And  see  opinion  of  JBreese,  J.,  in 

here  noted,  People  v.  Inspectors  of  People  v.  Hatch,  33  111.  140;  Lowe 

State  Prison,  4  Mich.  187;  Attorney-  v.  Phelps,   14  Bush,  642;  Tyler  v. 

General  v.  New  Jersey  R.  &  T.  Co.,  Taylor,    29    Grat.    765;    Milliner's 

2  Green  Ch.  136;  Washington  Uni-  Adm'r  v.  Harrison,  32.  Grat  4 •.".': 

versity  v.  Green,  1    Md.  Ch.   97;  State  v.  Fitzpatrick,  45  La.   An. 

Sherman    v.    Clark,  4  Nev.    138;  269.    See,  also,  People  v.  Village  of 

Blakemore  v.  Glamorganshire  R.  Crotty,  93  111.  180. 
Co.,  1  Myl.  &  K.  154;  Crawford  v.        4  Johnson  v.  Lucas,  11  Humph. 

Carson,  35  Ark.   565;   Fletcher  v,  306;  Cook  v.  Candee,  52  Ala.  109; 

Tuttle,  151  111.  41.  State  v.  Commissioners,  57  Ala.  M0f 

2Legg  v.  Mayor  of  Annapolis,  42  Polk  v.  Winett,  87  Iowa,  84;  State 

Md.  203.  v.  Lewis,  35  N.  J.  L.  377;  State  v. 

3  People  v.  Gilmer,  5  Gilm.  242.  Mayor  of  Newark,  35  N.  J.  L.  396. 
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and  attributes  of  a  civil  action.1  So  much  is  it  regarded  as 
an  ordinary  civil  action  that  it  is  held  to  fall  within  a  statute 
authorizing  changes  of  venue  in  civil  actions  in  law  or  equity.2 
And  since  the  proceeding  has  all  the  elements  of  an  ordinary 
action  at  law,  including  parties,  pleadings,  mesne  and  final 
process,  it  is  regarded  as  an  original  proceeding  or  suit,  rather 
than  the  mere  final  process  in  a  suit,  or  a  mode  of  obtaining 
execution  on  a  judgment.3 

§  9.  The  writ  of  mandamus  being  justly  regarded  as  one 
of  the  highest  writs  known  to  our  system  of  jurisprudence, 
it  issues  only  where  there  is  a  clear  and  specific  legal  right 
to  be  enforced,  or  a  duty  which  ought  to  be  and  can  be  per- 
formed, and  where  there  is  no  other  specific  and  adequate 
legal  remedy.  The  right  which  it  is  sought  to  protect  must 
therefore  be  clearly  established,  and  the  writ  is  never  granted 
in  doubtful  cases.4  And  the  person  seeking  the  relief  must 


1  State  v.  Bailey,  7    Iowa,  390; 
Judd  v.  Driver,  1  Kan.  455;  State 
v.  Gracey,  11  Nev.  223.    And  see 
McBane  v.  People,  50  111.  503. 

2  City  of  Williamsport  v.  Com- 
monwealth, 90  Pa.  St.  498. 

3  McBane  v.  People,  50  III  503. 
"The  proceeding  by  mandamus," 
says  Walker,  J.,  "has  all  the  ele- 
ments of  a  suit     It  has  a  party 
plaintiff,  a  party  defendant,  and  is 
to  obtain   a  right    of  which  the 
plaintiff  is  deprived,  and  it  is  in- 
stituted and  carried  on  in  a  court, 
and  we  are  at  a  loss  to  determine 
what  element  it  lacks  to  be  a  suit. 
It  has  mesne  and  final  process,  has 
pleadings,  and  issues  of  law  and  of 
fact  are  formed  and  tried  as  in  other 
cases,  and  it  terminates  in  a  judg- 
ment which  is  executed  in  a  mode 
prescribed  by  the  law.    This  being 
so,  it  must  be  held  to  be  an  original 
proceeding,  or  suit,  having  none  of 
the  elements  of  final  process." 


4  State  v.  Supervisors  of  Wash- 
ington, 2  Chand.  250;  Free  Press 
Association  v.  Nichols,  45  Vt.  7; 
People  v.  Salomon,  46  III  419;  Peo- 
ple v.  Mayor  of  Chicago,  51  111.  28; 
Commissioners  v.  People,  66  111. 
339;  Springfield  &  I.  S.  R.  Co.  v. 
County  Clerk,  74  111.  27;  People  v. 
Trustees  of  Schools,  86  ia  613; 
People  v.  Town  of  Oldtown,  88  111. 
202;  Supervisors  of  Stark  Co.  v. 
People,  110  111  577;  Dement  v. 
Rokker,  126  111.  174;  Illinois  Watch 
Case  Co.  v.  Pearson,  140  m.  423; 
•People  v.  McConnell,  146  111.  532; 
State  v.  Commissioners  of  Knox 
Co.,  101  Ind.  398;  Johns  v.  Com- 
missioners of  Orange  Co.,  28  Fla. 
626;  Kansas  National  Bank  v. 
Hovey,  48  Kan.  20;  State  v.  New 
Haven  &  N.  Co.,  45  Conn.  331 ;  State 
Board  of  Education  v.  West  Point, 
50  Miss.  638;  Sabine  v.  Rounds,  50 
Vt.  74;  Cook  v.  Town  of  Peacham, 
50  Vt.  231;  Tyler  v.  Taylor,  29  Grat. 
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show  a  clear,  legal  right  to  have  the  thing  sought  by  it 
done,  and  done  in  the  manner  and  by  the  person  sought  to 
be  coerced.  The  writ,  if  granted,  must  also  be  effectual  as 
a  remedy,  and  it  must  be  within  the  power  of  the  respond- 
ent, as  well  as  be  his  duty,  to  do  the  act  in  question.1  It 
follows  also,  from  the  important  position  which  this  writ 
occupies  as  a  remedial  process,  as  well  as  from  its  nature  as 
an  extraordinary  remedy,  that  the  exercise  of  the  jurisdic- 
tion rests,  to  a  considerable  extent,  in  the  sound  discretion 
of  the  court,  subject  always  to  the  well-settled  principles 
which  have  been  established  by  the  courts,  or  fixed  by  legis- 
lative enactment.2  Cases  may  therefore  arise  where  the 


765;  Milliner's  Adm'r  v.  Harrison, 
32  Grat.  422;  Townes  v.  Nichols,  73 
Me.  515;  Borough  of  Easton  v. 
Lehigh  Water  Co.,  97  Pa.  St.  554; 
People  v.  Hatch,  33  111.  9;  People  v. 
Lieb,  85  111.  484;  People  v.  Klokke, 
92  I1L  134;  Butler  v.  Supervisors  of 
Saginaw  Co.,  26  Mich.  22;  People 
v.  Auditor-General,  36  Mich.  271; 
People  v.  Supervisors  of  Presque 
Isle  Co.,  36  Mich.  377.  In  State  v. 
Supervisors  of  Washington,  2 
Chand.  250,  the  court,  Jackson,  J., 
say:  "A  writ  of  mandamus  is  the 
highest  judicial  writ  known  to  our 
constitution  and  laws,  and  accord- 
ing to  the  long  approved  and  well- 
established  authorities,  only  issues 
in  cases  where  there  is  a  specific 
legal  right  to  be  enforced,  or  where 
there  is  a  positive  duty  to  be  and 
which  can  be  performed,  and  where 
there  is  no  other  specific  legal  rem- 
edy. Where  the  legal  right  is 
doubtful,  or  where  the  perform- 
ance of  the  duty  rests  in  discre- 
tion, a  writ  of  mandamus  can  not 
rightfully  issue." 

1  People  v.  Hatch,  33  111.  9;  Peo- 
ple v.  Lieb,  85  111.  484;  People  v. 


Klokke,  92  111.  134;  Swigert  v. 
County  of  Hamilton,  130  III  538; 
Mayor  v.  Aspen  T.  &  L.  Co.,  10 
Colo.  191. 

2  Commonwealth  v.  Canal  Com- 
missioners, 2  Penrose  &  Watts  (2d 
ed.),  517;  Commonwealth  v.  Com- 
missioners of  Allegheney,  16  S.  & 
R.  317;  Commonwealth  v.  Commis- 
sioners of  Philadelphia,  1  Whart. 
1;  People  v.  Hatch,  33  111.  134; 
People  v.  Curyea,  16  111.  547;  Peo- 
ple v.  Illinois  Central  R  Co.,  62  111. 
510;  People  v.  Ketchum,  72  111.  212; 
Peoples.  Forquer,  Breese,  68;  Illi- 
nois Watch  Case  Co.  v.  Pearson, 
140  111.  423;  Territory  v.  Woodbury, 
1 N.  Dak.  85;  Free  Press  Association 
v.  Nichols,  45  Vt.  7;  Belcher  v. 
Treat,  61  Me.  577;  Davis  v.  County 
Commissioners,  63  Me.  396;  State 
•v.  Commissioners  of  Phillips  Co., 
26  Kan.  419;  State  v.  Commission- 
ers of  Anderson  Co.,  28  Kan.  67; 
People  v.  Common  Council  of  East 
Saginaw,  33  Mich.  164;  People  v. 
Genessee  Circuit  Judge,  87  Midi. 
281;  Sherburne  v.  Home,  45  Mich. 
160;  Lamphere  v.  Grand  Lodge,  47 
Mich.  429. 
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applicant  for  relief  has  an  undoubted  legal  right,  for  which 
mandamus  is  the  appropriate  remedy,  but  where  the  court 
may,  in  the  exercise  of  a  wise  judicial  discretion,  still  refuse 
the  relief.1  Thus,  where  by  granting  the  writ  the  court 
would,  in  effect,  decide  questions  of  grave  importance  con- 
cerning the  official  status  of  parties  not  before  the  court, 
and  who  have  had  no  opportunity  of  being  heard,  it  may 
very  properly  refuse  a  mandamus,  although  the  case  pre- 
sented is  in  other  respects  an  appropriate  case  for  the  exer- 
cise of  the  jurisdiction.2  So  if  another  action  is  already 
pending  in  which  the  same  questions  may  be  tried,  the  court 
may,  in  its  discretion,  refuse  a  mandamus,  especially  where 
a  determination  of  the  questions  upon  a  summary  applica- 
tion for  the  writ  would  affect  the  rights  of  persons  not  be- 
fore the  court  and  who  have  had  no  opportunity  of  being 


1  People  v.  Forquer,  Breese,  68; 
Effingham  v.   Hamilton,  68   Miss. 
523;  State  v.  Kansas  City,  St.  J.  & 
C.  B.  R.  Co.,  77  Mo.  143. 

2  People  v.  Forquer,  Breese,  68. 
"  If  the  right  had  been  established 
as  a  perfect  legal  right,"  says  Smith, 
J.,  p.  82,  "and  it  has  been  violated, 
our  laws  must  afford  a  remedy. 
But  in  the  case  of  a  mandamus, 
there  are  cases  where  this  may  have 
been  shown,  yet  the  court  will  not 
grant  the  writ.    It  is  certainly  a 
sound  legal  principle  that  cases 
may  arise  where  the  court  will  not 
grant  a  mandamus,  when  the  grant- 
ing thereof  will,  in  a  collateral 
manner,  decide  questions  of  im- 
portance between  persons  who  are 
not  parties  to  the  proceedings,  and 
have  had  no  notice  and  opportu- 
nity to  interpose  their  defense ;  or 
where  it  will  be    attended  with 
manifest  hardships  and  difficulties. 
And  it  has  been  further  decided  in 
the  court   of   king's  bench,  that 


courts  are  not  bound  to  grant  writs 
of  mandamus  in  all  cases  where 
it  may  seem  proper;  but  may  exer- 
cise a  discretionary  power,  as  well 
in  granting,  as  refusing,  as  where 
the  end  of  it  is  merely  a  private 
right.  See  Bacon's  Abridgment. 
Courts  will  not  grant  a  mandamus 
to  a  person  to  do  any  act,  where  it 
is  doubtful  whether  he  ought  to 
do  it.  The  real  question  then,  is, 
on  this  part  of  the  case,  that  al- 
though it  were  certain  the  party 
applying  had  a  legal  right,  and 
that  it  has  been  violated,  and  that 
the  law  would  afford  him  a  rem- 
edy, and  which  remedy  is  conceded 
to  be  a  mandamus,  whether  it  is 
not  such  a  case  as  would  be  at- 
tended with  manifest  difficulties 
and  great  hardships,  but  also  in- 
volving in  a  collateral  manner  the 
right  of  these  parties  who  have  no 
opportunity  of  defending  their  in- 
terests." 
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heard.1  Nor  should  the  writ  be  granted  to  compel  a  tech- 
nical compliance  with  the  -strict  letter  of  the  law,  in  disre- 
gard of  its  real  spirit.2  It  is  not,  however,  to  be  understood 
that  the  discretion  with  which  the  courts  are  clothed  in  the 
exercise  of  this  branch  of  their  jurisdiction  is  an  arbitrary 
discretion ;  but,  on  the  contrary,  it  is  exercised  under  estab- 
lished rules  of  law  and  in  accordance  with  well-settled  prin- 
ciples.3 

§  10.  Since  the  object  of  a  mandamus  is  not  to  supersede 
legal  remedies,  but  rather  to  supply  the  want  of  them,  two 
prerequisites  must  exist  to  warrant  a  court  in  granting  this 
extraordinary  remedy :  first,  it  must  be  shown  that  the  re- 
lator  has  a  clear,  legal  right  to  the  performance  of  a  par- 
ticular act  or  duty  at  the  hands  of  the  respondent;  and, 
second,  it  must  appear  that  the  law  affords  no  other  ade- 
quate or  specific  remedy  to  secure  the  enforcement  of  the 
right  and  the  performance  of  the  duty  which  it  is  sought  to 
coerce.4  The  test  to  be  applied,  therefore,  in  determining 
upon  the  right  to  relief  by  mandamus,  is  to  inquire  whether 
the  party  aggrieved  has  a  clear,  legal  right,  and  whether  he 
has  any  other  adequate  remedy,  since  the  writ  belongs  only 

1  Oakes  v.  Hill,  8  Pick.  47.    And  courts  have  no  discretion,  and  the 
it  is  held  that  mandamus  will  not  writ  must  go  in  a  proper  case,  ex 
lie  pending  proceedings  in  certio-  debito  justitice.    State  v.  Doyle,  40 
rari  as  to  the  subject-matter.  Com-  Wis.  220. 

missioners  of  Highways  v.  People,       4  People  v.  Supervisors  of  Greene, 

99  111.  587.  12  Barb.  27;  Commonwealth  v.  RoV 

2  State  v.  Commissioners  of  Phil-  seter,  2  Binn.  360;  People  v.  Thomp- 
lips  County,  26  Kan.  419;   Wied-  son,  25  Barb.  73;  Tarverv.  Cornmis- 
\\ald  v.  Dodson,  95  Cal.  450.  sioner's  Court,  17  Ala.  527;  King 

3  Brooke  v.  Widdicombe,  89  Md.  v.  Water  Works  Co.,  6  Ad.  &  E. 
386.    In  Wisconsin  the  somewhat'  355,  per  Coleridge,  J.;    People  v. 
novel  doctrine  has  been  asserted  Commissioners  of  Highways,  88  111. 
that  the  discretion  of  the  courts  in  141 ;  Cleveland  v.  Board  of  Finance, 
cases  of  mandamus  is  limited  to  89  N.  J.  L.  629;  Speed  v.  Cocke,  57 
cases  where  the  relief  is  sought  in  Ala.  209;  Murphy  v.  State,  59  Ala. 
aid  of  private  rights.    And  where  639;  Commonwealth  v.  Fitter,  136 
the  writ  is  invoked  in  behalf  of  Pa.  St.  129;  State  v.  Sabin,  39  Neb. 
the  state  as  a  purely  prerogative  570;  Golden  Canal  Co.  v.  Bright.  8 
writ  in  matters  publici  juris,  the  Colo.  144 
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to  those  who  have  legal  rights  to  enforce,  who  find  them- 
selves without  an  appropriate  legal  remedy.1  In  this  sense 
mandamus  may  be  regarded  as  a  dernier  resort,  to  be  used 
when  the  law  affords  no  other  adequate  means  of  relief.2 
And  whenever  the  conditions  above  noticed  co-exist,  the 
right  to  the  extraordinary  aid  of  a  mandamus  may  be  re- 
garded as,  to  that  extent,  ex  debito  justitice?  To  warrant 
the  relief,  however,  the  right  whose  enforcement  is  sought 
must  be  a  complete  and  not  merely  an  inchoate  right.4  And 
the  relator  must  show  not  only  a  clear,  legal  right  to  have 
the  particular  thing  in  question  done,  but  also  the  right  to 
have  it  done  by  the  persons  against  whom  the  writ  is  sought5. 
Xor  will  the  relief  be  granted  against  a  public  officer  to  pro- 
cure the  performance  of  an  act  which  is  not  imposed  upon 
him  as  a  duty  by  law.6  And  since  the  writ  is  founded  on  a 
suggestion  of  the  relator's  own  right,  it  is  not  sufficient  to 
show  merely  an  absence  or  want  of  right  on  the  part  of 
respondents,  without  showing  the  relator's  title.7  Nor  will 
the  jurisdiction  be  exercised  for  the  purpose  of  determining 
merely  fanciful  questions,  in  which  the  relators  have  no  per- 
sonal or  pecuniary  interest.8  And  since  the  remedy  is  used 
only  to  compel  the  performance  of  a  duty  or  obligation 
which  is  enjoined  by  law,  it  will  not  be  allowed  to  serve  the 
purpose  of  an  action  for  the  recovery  of  money.9 

1  People  v.  Thompson,  25  Barb,  adequate  remedy,  or  a  mandamus 
73;  State  v.  Herron,  29  La.  An.  848.  does  not  issue;  and  I  incline  to  the 
See,  also,  People    v.   Spruance,  8  opinion  that  the  right    must  be 
Colo.  307;  Mayor  v.  Aspen  T.  &  L.  complete,  not  inchoate." 

Co.,  10  Colo.  191.  5  People  v.  Mayor  of  Chicago,  51 

2  People  v.  Head,  25  111.  325.  I1L  28;  People  v.  Village  of  Crotty, 

3  People  v.  Billiard,  29  111.  418.         93  III  180. 

-4  People  v.  Corporation  of  Brook-  6  State  v.  Van  Winkle,  43  N.  J. 

lyn,  1  Wend.  318.    The  court,  Sav-  L.  579. 

age,  C.  J.,  say:  "A  mandamus  is-  7  Commonwealth  v.  County  Corn- 
sues,  in  general,  in  all  cases  where  missioners,  5  Rawle,  75. 
the  injured  party  has  a  right  to  8  People  v.  Masonic  Benevolent 
have  anything  done,  and  has  no  Association,  98  I1L  635. 
other  specific  means  of  compelling  9  Kings  County  v.  Johnson,  104 
its  performance.     There  must  be  a  Cal.  198. 
right,  therefore,  without  any  other 
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§  11.  It  is  worthy  of  note  that  proceedings  in  mandamus 
do  not  always  or  necessarily  determine  the  questions  of  ulti- 
mate right  involved,  and  the  writ  is  frequently  granted  when 
it  can  only  determine  one  step  in  the  progress  of  inquiry, 
and  when  it  can  not  finally  settle  or  determine  the  contro- 
versy. A  familiar  illustration  of  this  may  be  found  in  cases 
of  mandamus  to  canvassers  of  elections,  to  compel  them  to 
canvass  the  votes  cast  and  to  declare  the  result  accordingly, 
Avhere  it  may  still  be  necessary  to  resort  to  proceedings  in 
quo  warranto  to  determine  the  ultimate  questions  of  right 
and  to  procure  admission  to  the  office.1 

§  12.  Mandamus  is  never  granted  in  anticipation  of  a  sup- 
posed omission  of  duty,  however  strong  the  presumption 
may  be  that  the  persons  whom  it  is  sought  to  coerce  by  the 
writ  will  refuse  to  perform  their  duty  when  the  proper  time 
arrives.  It  is  therefore  incumbent  upon  the  relator  to  show 
an  actual  omission  on  the  part  of  the  respondent  to  perform 
the  required  act ;  and  since  there  can  be  no  such  omission 
before  the  time  has  arrived  for  the  performance  of  the  duty, 
the  writ  will  not  issue  before  that  time.  In  other  words, 
the  relator  must  show  that  the  respondent  is  actually  in  de- 
fault in  the  performance  of  a  legal  duty  then  due  at  his 
hands,  and  no  threats  or  predetermination  can  take  the 
place  of  such  default  before  the  time  arrives  when  the  duty 
should  be  performed ;  nor  does  the  law  contemplate  such  a 
degree  of  diligence  as  the  performance  of  a  duty  not  yet 
due.2 

1  State  v.  County  Judge  of  Mar-  164;  State  v.  Board  of  County  Corn- 
shall,  7  Iowa,  186.  missioners,   17  Fla.  707;  Spiritual 

2  State  v.  Carney,  8  Kan.  88;  Com-  Atheneum  Society  v.  Selectmen,  58 
missioners   of  Public    Schools    v.  Vt.  192.    But  see,  contra,  Mayor  v. 
County  Commissioners,  20  Md.  449;  Dure,  59  Ga.  803;  S.  C.,  60  Ga.  457. 
Commissioners  of  Lake  Co.  v.  State,  And  in  Attorney-General  v.  Boston, 
24  Fla,  263;  Ex  parte  Ivey,  26  Fla.  123  Mass.  460,  it  is  held  that  where 
537;  Gormley  v.  Day,  114  111.  185.  the  officers  against  whom  the  writ 
And  see  State  v.  Burbank,  22  La.  is  sought  have  clearly  manifested 
An.  298 ;  State  v.  Dubuclet,  24  La.  a  determination  to  disregard  their 
An.   1ft;    State  v.  Rising,  15  Nev.  duty  by  refusing  to  perform  the 

2 
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§  13.  As  regards  the  necessity  of  a  previous  demand  and 
refusal  to  perform  the  act  which  it  is  sought  to  coerce  by 
mandamus,  the  authorities  are  not  altogether  reconcilable. 
The  better  doctrine,  however,  seems  to  be  that  which  recog- 
nizes a  distinction  between  duties  of  a  public  nature,  or  those 
which  affect  the  public  at  large,  and  duties  of  a  merely  pri- 
vate nature,  affecting  the  rights  of  individuals  only.  And 
while  in  the  latter  class  of  cases,  when  the  person  aggrieved 
claims  the  immediate  and  personal  benefit  of  the  act  or 
duty  whose  performance  is  sought,  demand  and  refusal  are 
held  to  be  necessary  as  a  condition  precedent  to  relief  by 
mandamus,1  in  the  former  class,  the  duty  being  strictly  of  a 
public  nature,  not  affecting  individual  interests,  and  there 
being  no  one  specially  empowered  to  demand  its  perform- 
ance, there  is  no  necessity  for  a  literal  demand  and  refusal.2 
In  such  cases  the  law  itself  stands  in  lieu  of  a  demand,  and 
the  omission  to  perform  the  required  duty  in  place  of  a  re- 
fusal.3 But  in  cases  where  demand  and  refusal  are  held  nec- 
essary, it  is  not  sufficient  that  the  demand  be  couched  in 
merely  general  terms,  but  it  should  be  express  and  distinct, 
and  should  clearly  designate  the  precise  thing  which  is  re- 
quired.4 So,  too,  the  demand  should  be  untrammeled  by 
any  conditions  which  may  make  the  refusal  a  qualified  in- 
stead of  an  absolute  one.5  And  it  should  appear  either  that 

act  in  question,  the  court  is  not  Mass.  460;  Chumasero  v.  Potts,  2 

obliged  to  wait  until  the  evil  is  Mont.  243;  State  v.  "Weld,  39  Minn, 

done  before  granting  relief.  426;   United   States   v.  Board    of 

iQroville  &  Virginia  R.   Co.  v.  Town  Auditors,  8  Fed.  Rep.  473. 

Supervisors  of  Plumas,  37  Cal.  354;  And  see  for  a  fuller  discussion  of 

Jefferson  Co.  v.  Arrghi,  51  Miss,  the  distinction  here  noticed,  §  41, 

667;  State  v.  Schaack,  28  Minn.  358.  post. 

And  see  Lee  County  v.  State,  36  3  State  v.  County  Judge  of  Mar- 
Ark.  276;  People  v.  Mount  Morris,  shall,  7  Iowa,  186;  State  v.  Weld, 
137  I1L  576;  State  v.  Smith,  81  Neb.  39  Minn.  426.  See,  also,  opinion  of 
590.  Mr.  Justice  Field,  in  Virginia  v. 

2  State  v.  County  Judge  of  Mar-  Rives,  100  U.  S.  313. 

shall,  7  Iowa,  186;  State  v.  Bailey,  4  Chance  v.  Temple,  1  Iowa,  179. 

Ib.  390;  Commonwealth  v.  Commis-  5  County  Court  of  Macoupin  v. 

sioners  of  Allegheny,  37  Pa.  St.  237;  People,  58  111.  191. 
Attorney-General   v.    Boston,    123 


CHAP.  I.]  ORIGIN   AND   NATURE   OF   WRIT.  19 

there  has  been  a  refusal  in  direct  terms,  or  by  such  circum- 
stances as  to  clearly  indicate  an  intention  not  to  do  the  act 
required.1  And  a  failure  to  allege  the  refusal  has  been  held 
fatal  to  the  application.2  But  in  the  case  of  public  officers 
who  have  omitted  to  perform  a  duty  enjoined  upon  them 
by  law,  an  unreasonable  delay  in  performance  has  been  held 
equivalent  to  a  refusal  and  sufficient  to  justify  granting  the 
relief.3  And  if  the  record  clearly  discloses  an  intention  upon 
the  part  of  respondents  not  to  perform  the  act  required,  and 
that  a  demand,  if  made,  would  be  a  useless  formality  and 
wholly  unavailing,  it  is  not  necessary  that  a  demand  should 
have  been  made.4 

§  14:.  It  is  a  fundamental  principle  of  the  law  of  manda- 
mus that  the  writ  will  never  be  granted  in  cases  where,  if 
issued,  it  would  prove  unavailing.  And  whenever  it  is  ap- 
parent to  the  court  that  the  object  sought  is  impossible  of 
attainment,  either  through  want  of  power  on  the  part  of  the 
persons  against  whom  the  extraordinary  jurisdiction  of  the 
court  is  invoked,  or  for  other  sufficient  causes,  so  that  the 
granting  of  the  writ  must  necessarily  be  fruitless,  the  court 
will  refuse  to  interfere.5  So  if  it  is  apparent  that  the  writ, 
if  granted,  can  not  be  enforced  by  the  court,  relief  will  be 

1  Coit  v.  Elliott,  28  Ark.  294.  166;  People  v.  Tremain,  17  How.  Pr. 

2  Douglas  v.  Town  of  Chatham,  142;  State  v.  Trustees  of  Warren,  1 
41  Conn.  211.                      .  &  2  Ohio  (2d  ed.),  300;  Universal 

3  State  v.  Board  of  Finance,  38  N.  Church  v.  Trustees,  6  Ohio,  445; 
J.  L.  239.  State  v.  Perrine,  5  Vroom,  254;  Bas- 

4  Palmer  v.  Stacy,  44  Iowa,  340;  sett  v.  School  Directors,  5  La.  An. 
Chicago,  K.  &  W.  R.  Co.  v.  Commis-  513;  State  v.  City  of  New  Orleans, 
sioiicrs,  49  Kan.  399.  35  La.  An.  221;  Queen  v.  Norwich 

6 Williams  v.  County  Commis-  Savings  Bank,  9  Ad.  &  E.  ?•,".»; 
sioners,  35  Me.  345;  Woodbury  v.  dustman  v.  Peck,  90  111.  150;  St;it" 
County  Commissioners,  40  Me.  304;  -  v.  Comptroller  General,  4  Rich. 
People  v.  The  Chicago  &  Alton  R,  (N.  S.)  185;  Smithee  v.  Mosely,  :!l 
Co.,  55  111.  95;  Ohio  &  Mississippi  Ark.  425;  O'Hara  v.  Powell,  80  X. 
R,  Co.  v.  People,  120  111.  200;  Spirit-  C.  103;  In  re  Bristol  &  N.  S.  R.  Co., 
ual  Atheneum  Society  v.  Select-  8  Q.  B.  D.  10.  See,  also,  Ex  parte 
men,  58  Vt.  192;  People  v.  Supervis-  Du  Bose,  54  Ala.  278;  Ex  parte 
ors  of  Westchester,  15  Barb.  607;  Shaudies,  66  Ala.  134;  State  v.  Bow- 
Colonial  Life  Insurance  Co.  v.  Su-  den,  18  Fla.  17;  State  v.  City  of 
pervisors  of  New  York,  24  Barb.  New  Orleans,  34  La.  An,  469. 
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withheld,  since  the  courts  are  averse  to  exercising  their  ex- 
traordinary jurisdiction  in  cases  where  their  authority  can. 
not  be  vindicated  by  the  enforcement  of  process.1  K"or  will 
mandamus  be  allowed  unless  the  act  or  duty  whose  enforce- 
ment is  sought  is  legally  possible  at  the  time,  and  it  is  there- 
fore a  sufficient  return  to  an  alternative  mandamus  that  the 
respondent  has  no  power  to  do  the  act  required.2  And  when- 
ever, pending  proceedings  for  mandamus  and  before  their 
final  determination,  the  obligation  of  the  respondent  to  per- 
form the  act  in  question,  or  the  right  of  the  relator  to  exact 
such  performance,  expires  by  lapse  of  time,  the  relief  will  be 
denied,  since  the  courts  will  not  grant  the  writ  when,  if  granted, 
it  would  be  fruitless.8  So  the  writ  will  not  go  when  the  re- 
spondent has  already  performed  the  act  or  the  duty  desired.4 
And  the  relief  will  be  withheld  when,  if  granted,  it  would  ac- 
complish no  useful  purpose,  even  though  it  might  do  no  harm.5 
And  the  writ  will  not  be  granted  when  there  is  no  necessity 
for  the  relief  and  when  it  would  be  ineffectual  to  aid  the  par- 
ties aggrieved.6  So  the  relief  will  be  withheld  when  the  re- 
spondent offers  to  do  the  thing  sought  without  a  mandamus.7 
But  it  is  important  to  observe  that  while  the  impossibility 
of  performing  the  act  sought  by  the  writ  is  ordinarily  a 
sufficient  objection  to  the  exercise  of  the  jurisdiction,  yet  it 
is  otherwise  when  such  impossibility  has  been  caused  by 
the  respondent's  own  act,  and  in  such  case  the  courts  may 
properly  interfere,  notwithstanding  the  alleged  impossibility 
on  the  part  of  respondent  of  doing  the  act  in  question.8 

1  Bassett  v.  School  Directors,  9  Mitchell  v.  Boardman,  79  Me.  469 ; 
La.  An.  513.  Wells  v.  Commissioners,  77  Md.  125. 

2  State  v.  Perrine,  5  Vroom,  254  4Electric  R.  Co.  v.  Common  Coun- 

3  State  v.  Archibald,  43  Minn.  328 ;  cil,  84  Mich.  257. 

Maddox  v.  Neal,  45  Ark  121;  Col-  &  People  v.  Rice,  129  N.  Y.  391. 

vardu  Commissioners,  95  N.C.  515;  6  Taylor  v.  McPheters,  111  Mass. 

Cutcomp  v.  Utt,  60  Iowa,  156;  Potts  351.    See,  also,  Tennant  v.  Crocker. 

v.  Tuttle,  79  Iowa,  253;  Roberts  v.  85  Mich.  328. 

Smith,  63  Ga.  213;  Corner  v.  Bank-  ?  Anon.,  Lofft.  148. 

head,  70  Ala.  136;  Hall  v.  Steele,  82  8  Queen  v.  Birmingham  &  Glou- 

Ala.  562;  Exparte  Tillman,  93  Ala,  cester  R.  Co.,  2  Ad.  &  E.  (N.  S.)  47. 
101;  State  v.  Johnson,  37  Neb.  362; 
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§  15.  From  the  origin,  nature  and  purpose  of  the  writ,  as 
thus  far  discussed,  it  has  been  shown  to  be  an  extraordinary 
remedy,  applicable  only  in  cases  where  the  usual  and  accus- 
tomed modes  of  procedure  and  forms  of  remedy  are  power- 
less to  afford  relief.  It  follows,  therefore,  from  the  principles 
already  established,  as  well  as  from  the  very  nature  and 
.purpose  of  the  remedy  itself,  that  the  writ  never  lies  when  I 
the  party  aggrieved  has  another  adequate  remedy  at  law,  by  \ 
action  or  otherwise,  through  which  he  may  attain  the  same 
result  which  he  seeks  by  mandamus.  This  principle  is  of  the 
highest  importance  in  all  cases  where  it  is  necessary  to  deter- 
mine upon  the  propriety  of  interference  by  mandamus,  and 
the  rule  will  be  found  to  be  firmly  established  as  one  of  the 
fundamental  principles  underlying  the  entire  jurisdiction, 
that  the  existence  of  another  specific,  legal  remedy,  fully 
adequate  to  afford  redress  to  the  party  aggrieved,  presents 
a  complete  bar  to  relief  by  the  extraordinary  aid  of  a  man- 
damus. The  rule  has  been  recognized  from  the  earliest  times, 
and  it  has  been  applied  throughout  the  entire  growth  and 
development  of  the  law  of  mandamus.  Indeed,  it  results 
from  the  very  nature  and  origin  of  the  writ,  which  was  in- 
troduced to  supplement  the  existing  jurisdiction  of  the  courts, 
and  to  afford  relief  in  extraordinary  cases  where  the  law  pre- 
sented no  adequate  remedy.  The  existence  or  non-existence 
of  an  adequate  and  specific  remedy  at  law  in  the  ordinary 
forms  of  legal  procedure  is,  therefore,  one  of  the  first  ques- 
tions to  be  determined  in  all  applications  for  the  writ  of 
mandamus,  and  whenever  it  is  found  that  such  remedy  exists, 
and  that  it  is  open  to  the  party  aggrieved,  the  courts  uni- 
formly refuse  to  interfere  by  the  exercise  of  their  extraordi- 
nary jurisdiction.1 

1  King  v.  Bank  of  England,  Doug.  419;  Commonwealth  v.  Rosseter,  3 

524;   Wilkins  v.  Mitchell,  3  Salk.  Binn.  360;  Boyce  r.  Russell,  2  Cow. 

229;    Rex   v.  Bishop  of  Durham,  444;  People  v.  Hawkins,  46  N.  Y.  9; 

Burr.  567;  King  v.  Mayor  of  Col-  People  v.  Crennan,  141  N.  Y.  239; 

Chester,  2  T.  R.  260;  Queen  r.  Hull  Ex  parte  Virginia  Commissioners. 

'&  Selby  R.  Co.,  6  Ad.  &  E.  (N.  S.)  112  U.  S.  177;  State  r.  Turner,  to 

70;  Queen  v.   Derby,  7  Ad.  &  E.  S.  C.  348;  Basham  v.  Carroll,  44 
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§  16.  While  the  rule  under  consideration  is  a  common- 
law  rule  of  very  ancient  origin,  it  is  not  confined  in  its  ap- 
plication to  cases  where  the  existing  remedy  relied  on  in 
bar  of  the  jurisdiction  by  mandamus  is  a  common-law  rem- 


Ark.  284;  Collet  v.  Allison,  1  Okla- 
homa, 42;  State  v.  County  Court 
of  Howard,  39  Mo.  375;  State  v. 
McAuliffe,  48  Mo.  112;  People  v. 
Hatch,  33  111.  134;  People  v.  Salo- 
mon, 46  I1L  419;  Louisville  &  New 
Albany  R.  Co.  v.  State,  25  Ind. 
177;  Fogle  v.  Gregg,  26  Ind.  345; 
King  William  Justices  v.  Munday, 
2  Leigh,  165;  State  v.  Supervisors 
of  Sheboygan,  29  Wis.  79;  Shelby 
v.  Hoffman,  7  Ohio  St.  450;  Read- 
ing v.  Commonwealth,  11  Pa.  St. 
196;  James  v.  Commissioners  of 
Bucks  Co.,  13  Pa.  St.  72;  Heffner  v. 
The  Commonwealth,  28  Pa.  St.  108; 
Ex  parte  Cheatham,  6  Ark.  437; 
Ex  parte  Williamson,  8  Ark  424; 
Succession  of  Macarty,  2  La.  An. 
979;  State  v.  Judge  of  Fourth  Dis- 
trict Court,  8  La.  An.  92;  State  v. 
Judge  of  Sixth  District  Court,  9 
La.  An.  250;  Leland  v.  Rose,  10  La. 
An.  415;  State  v.  Judge  of  Sixth 
District  Court,  12  La.  An.  342; 
Early  v.  Mannix,  15  CaL  149;  Peo- 
ple v.  Hubbard,  22  CaL  34;  Peralta 
v.  Adams,  2  Cal.  594;  People  v. 
Sexton,  24  Cal.  78;  Byrne  v.  Harbi- 
son, 1  Mo.  225  (3d  ed.  160);  State  u 
Engleman,  45  Mo.  27;  St.  Louis 
County  Court  v.  Sparks,  10  Mo.  118; 
Mansfield  v.  Fuller,  50  Mo.  338; 
Ward  v.  County  Court,  Ib.  401; 
Commonwealth  v.  Commissioners 
of  Allegheny,  16  S.  &  R.  317;  Peo- 
ple v.  Supervisors  of  Chenango,  11 
N.  Y.  563;  People  v.  Mayor  of  New 
York,  10  Wend.  393;  Ex  parte 
Lynch,  2  Hill,  45;  People  v.  Thomp- 


son, 25  Barb.  73;  People  v.  Wood, 
35  Barb.  653;  People  v.  Booth,  49 
Barb.  31;  State  v.  Gillespie,  9  Neb. 
505;  Ex  parte  Clements,  50  Ala. 
459;  George's  Creek  C.  &  I.  Co.  v. 
County  Commissioners,  59  Md.  255 ; 
State  v.  County  Judge  of  Floyd,  5 
Iowa,  380 ;  Inhabitants  of  Lexing- 
ton v.  Mulliken,  7  Gray,  280. 

Authorities  might  be  multiplied 
indefinitely  in  support  of  the  prin- 
ciple as  stated  in  the  text,  but  it  is 
believed  that  the  above  will  suffice. 
The  principle  will  be  found  con- 
stantly recurring  throughout  these 
pages,  especially  in  the  chapters 
pertaining  to  courts,  public  offi- 
cers, and  private  and  municipal 
corporations.  The  principle  is 
tersely  stated  by  Mr.  Justice 
Yeates,  in  Commonwealth  v.  Ros- 
seter,  2  Binn.  360,  in  these  words: 
"To  found  an  application  for  a 
mandamus,  the  established  rule  of 
law  is,  that  there  ought  in  all  cases 
to  be  a  specific,  legal  right,  as  well 
as  the  want  of  a  specific,  legal 
remedy.  Courts  of  justice  uni- 
formly refuse  such  applications 
where  the  party  has  another  com- 
plete remedy,  unless,  as  it  is  said 
in  some  cases,  the  remedy  be  ex- 
tremely tedious.  It  is  evident  that 
it  would  be  highly  inconvenient  to 
try  civil  rights  in  this  mode  of  pro- 
cedure, when  the  party  may  insti- 
tute a  suit  in  the  ordinary  legal 
course,  and,  if  injured,  obtain  a 
complete  satisfaction  measured 
out  to  him  by  a  jury,  equivalent  to 
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edy,  but  applies  with  equal  force  to  cases  where  a  particular 
or  special  remedy  is  provided  by  statute.  Whenever,  there- 
fore, an  express  remedy  is  afforded  by  statute,  plain  and 
specific  in  its  nature,  and  fully  adequate  to  redress  the  griev- 
ance complained  of,  mandamus  will  not  lie.1  And  the  fact 
that  the  person  aggrieved  has,  by  neglecting  to  pursue  his 
statutory  remedy,  placed  himself  in  such  a  position  that  he 
can  no  longer  avail  himself  of  its  benefit,  does  not  remove 
the  case  from  the  application  of  the  rule,  and  constitutes  no 
ground  for  interference  by  mandamus.2 


a  specific  relief."  And  in  Shelby 
v.  Hoffman,  7  Ohio  St.  450,  the 
court  use  the  following  language: 
"  The  writ  of  mandamus,  at  com- 
mon law,  was  a  prerogative  writ, 
introduced  to  prevent  discord  from 
a  failure  of  justice,  and  to  be  used 
on  occasions  where  the  law  had 
established  no  specific  remedy.  It 
is,  however,  a  general  rule  at  com- 
mon law,  that  the  writ  of  man- 
damus does  not  lie  unless  the  party 
applying  has  no  other  adequate 
legal  remedy."  For  the  construc- 
tion of  a  statute  declaring  that  the 
writ  shall  not  be  denied  "because 
the  petitioner  may  have  another 
specific  legal  remedy,  where  such 
writ  will  afford  a  proper  and  suffi- 
cient remedy,"  see  Ohio  &  M.  R. 
Co.  v.  People,  121  111.  483.- 

1  State  v.  Supervisors  of  Sheboy- 
gan,  29  Wis.  79;  King  William  Jus- 
tices v.  Munday,  2  Leigh,  165; 
Louisville  &  New  Albany  R.  Co. 
v.  State,  25  Ind.  177;  Fogle  v.  Gregg, 
26  Ind.  345;  Marshall  v.  Sloan,  35 
Iowa,  445;  State  v.  Commissioners 
of  Baltimore  County,  46  Md.  621; 
Ex  parte  Mackey,  15  S.  C.  822; 
State  v.  Board  of  Medical  Kx.-im- 
iners,  10  Mont.  162.  And  see  State 


v.  New  Orleans  &  C.  R.  Co.,  37  La. 
An.  589. 

2  State  v.  Supervisors  of  Sheboy- 
gan,  29  Wis.  79.  This  was  an  ac- 
tion by  a  former  county  treasurer 
to  compel  a  board  of  supervisors 
to  audit  and  allow  certain  portions 
of  his  official  accounts  which  they 
had  previously  refused  to  allow. 
A  statutory  remedy  existed  by  an 
appeal  from  the  decision  of  the 
board  to  the  circuit  court  of  the 
county.  The  mandamus  was  re- 
fused, the  court,  Cole,  J.,  saying, 
p.  85 :  "  Here  was  a  plain,  adequate 
remedy  by  action,  furnished  the 
relator  for  the  correction  of  the  de- 
cision of  the  board.  The  statute 
in  the  clearest  language  gave  him 
an  appeal  to  the  circuit  court 
from  this  determination  disallow- 
ing those  payments.  This  remedy 
the  relator  should  have  adopted, 
instead  of  applying  for  a  manda- 
mus to  correct  the  erroneous  decis- 
ion of  the  board.  True,  his  right 
to  appeal  from  the  decision  of  the 
board  has  expired,  but  that  fact 
ran  make  no  difference  with  our 
determination  on  this  application. 
He  hud  a  plain,  legal  remedy, 
but  the  fact  that  he  has  neglected 
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§  17.  It  is  to  be  borne  in  mind,  however,  in  the  applica- 
tion of  the  principle  under  discussion,  that  the  existing  legal 
remedy  relied  upon  as  a  bar  to  interference  by  mandamus 
must  not  only  be  an  adequate  remedy  in  the  general  sense 
of  the  term,  but  it  must  be  specific  and  appropriate  to  the 
particular  circumstances  of  the  case.  That  is,  it  must  be 
such  a  remedy  as  affords  relief  upon  the  very  subject-matter 
of  the  controversy,  and  if  it  is  not  adequate  to  afford  the 
party  aggrieved  the  particular  right  which  the  law  accords 
him,  mandamus  will  lie,  notwithstanding  the  existence  of 
such  other  remedy.1  And  if  the  existing  remedy  is  inade- 
quate to  place  the  injured  party  in  the  position  which  he 
occupied  before  the  injury  or  omission  of  duty  complained 
of,  it  is  insufficient  for  the  purposes  of  the  rule  under  discus- 
sion and  will  not  prevent  the  interposition  of  the  courts  by 
mandamus.2  Thus,  the  existence  of  a  remedy  by  an  action 
on  the  case  against  a  public  officer  for  neglect  of  official  duty 
does  not  supersede  the  remedy  by  mandamus,  since  such  an 
action  can  only  afford  pecuniary  compensation  and  can  not 
compel  the  performance  of  the  specific  duty  required.3  So 
the  existence  of  a  remedy  by  an  action  for  damages  for  non- 
performance  of  the  duty  in  question  will  not  of  itself  prevent 
relief  by  mandamus.4  And  by  a  remedy  at  law  such  as  will 
operate  as  a  bar  to  mandamus  is  understood  such  a  remedy 
as  will  enforce  a  right  or  the  performance  of  a  duty,  and 

to  pursue  it,  and  has  now  lost  his  adequate,  specific  remedy  by  ac- 

right  to  appeal,  constitutes  no  suf-  tion  exists." 

ficient  ground  for  granting  a  man-  i  Ethericlge  v.  Hall,  7  Port.  47;  In 

damus.    If  it  did,  then  the  writ  re  Trustees  of  Williamsburgh,   1 

should  be  granted  in  every  case,  to  Barb.  34;  Fremont  v.  Crippen,  10 

correct  the  erroneous  decision  of  Cal.  211 ;  Babcock  v.  Goodrich,  47 

an  inferior  tribunal,  when  the  ag-  CaL  488;  State  v.  "Wright,  10  Xev. 

grieved  party  has  failed  to  appeal  167.    See  Bang  v.  Bank  of  England, 

from  such  a  decision  within  the  Doug.  524. 

time  allowed  by  law.    It  must  be  2  Etheridge  v.  Hall,  7  Port.  47. 

apparent  that  the  writ  of  manda-  'Fremont  v.  Crippen,  10  Cal.  211. 

mus  has  not  been    awarded    for  4  Mobile  &  O.  R.  Co.  v.  Wisdom, 

such  a  purpose,  but  only  where  no  5  Heisk.  123. 
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unless  it  reaches  the  end  intended  and  actually  compels  a 
performance  of  the  duty  in  question,  it  is  not  an  adequate 
remedy  within  the  meaning  of  the  rule  under  discussion.1 

§  18.  In  conformity  with  the  principle  discussed  in  the 
preceding  section,  that  the  remedy  relied  upon  as  a  bar  to 
relief  by  mandamus  must  be  specifically  adapted  to  the  pre- 
cise injury  for  which  redress  is  sought,  it  is  well  established 
that  the  existence  of  a  remedy  by  indictment  for  the  omis- 
sion of  duty  or  other  grievance  complained  of,  constitutes 
no  objection  to  granting  the  extraordinary  aid  of  a  manda- 
mus. An  indictment,  at  the  most,  is  merely  punitive,  and 
not  remedial  in  its  nature,  and  can  only  punish  the  neglect 
of  duty,  without  compelling  its  performance.  It  can  notr 
therefore,  take  the  place  or  usurp  the  functions  of  a  manda- 
mus, which  affords  specific  relief  by  commanding  the  per- 
formance of  the  identical  thing  sought.2 

§  19.  While,  as  we  have  already  seen,  the  rule  that  man- 
damus does  not  lie  when  the  party  aggrieved  has  another 
adequate  and  specific  remedy  at  law  is  well  established  and 

Overseers  of  Porter  Township  prevent  the  court  from  acting  in  all 

v.  Overseers  of  Jersey  Shore,  82  Pa.  cases  where  an  act  of  parliament  is 

St.  275.  contravened.    Besides,  the  indict- 

2  Queen  v.  Eastern  Counties  R.  Co.,  ment  does  not  compel  the  perf  orm- 

10  Ad.  &  E.  531;  King  v.  Severn  &  ance,  but  only  punishes  the  neglect 

Wye  R.  Co.,  2  Barn.  &  Aid.  644;  of  duty,  though  it  was  thought 

People  u  Mayor  of  New  York,  10  proper  to  remind  us  that  mandamus 

Wend.  395;  In  re  Trenton  Water  might  do  no  more,  for  that  disobe- 

Power  Co.,  Spencer,  658;  Fremont  v.  dience  would  only  bring  the  party 

Crippen,  10  Cal.  211.    The  principle  into  contempt,  and  expose  them  to 

is  well  stated  by  Lord  Denman  in  attachment,  which  would  but  end 

Queen  v.  Eastern  Counties  R.  Co.,  in  individual  suffering,  and  leave 

10  Ad.  &  E.  531,  as  follows:   "It  the  required  act  still  undone.    Yet 

was  urged  that  our  mandamus  to  we  are  not  in  the  habit  of  supposing 

compel  obedience  to  an  act  of  par-  that  persons  required  to  obey  tlu> 

liament  implying  a  disobedience  at  queen's  writs    issuing    from  this 

present,  the  prosecutor  may  indict,  court  will  incur  the  penalty  of  con- 

and,  having  that  remedy,  does  not  tempt  for  contumacy,  or  be  advist-,  I 

require  the  extraordinary  process  to  evade  the  known  and  ancient 

of  mandamus.    This  argument  ap-  process  of  the  law." 
pears  to  prove  too  much,  as  it  would 
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universally  recognized,  yet  the  converse  of  the  proposition 
does  not  necessarily  hold  true,  and  the  absence  or  want  of 
other  adequate  and  specific  legal  remedy  is  not,  of  itself, 
sufficient  to  lay  the  foundation  for  interference  by  mandamus. 
Indeed,  there  are  many  cases  where  an  injury  has  been  com- 
mitted or  a  duty  omitted,  for  which  the  law  affords  no  re- 
dress in  the  usual  forms,  and  where  the  courts  have  yet 
refused  to  grant  relief  by  mandamus.1  But  the  fact  that  the 
form  and  method  of  proceeding  by  mandamus  in  a  particular 
case  are  such  as  to  prevent  the  judgment  of  the  court  from 
being  revised  by  a  writ  of  error,  while  it  is  a  consideration 
which  ought  to  induce  great  caution  in  assuming  the  exer- 
cise of  the  jurisdiction  by  mandamus,  will  not,  of  itself,  pre- 
vent the  court  from  interfering  in  a  proper  case.2 

§  20.  The  object  of  a  mandamus  being  to  enforce  specific 
relief,  it  follows  that  it  is  the  inadequacy  rather  than  the 
absence  of  other  legal  remedies,  coupled  with  the  danger  of 
a  failure  of  justice  without  the  aid  of  a  mandamus,  which 
must  usually  determine  the  propriety  of  this  species  of  re- 
lief.3 And  the  existence  of  possible  equitable  remedies  does 
not  affect  the  jurisdiction  of  courts  of  law  by  the  writ  of 
mandamus ;  for  while  such  remedies  may  properly  be  taken 
into  consideration  in  determining  the  exercise  of  judicial 
discretion  in  allowing  the  writ,  they  do  not  affect  the  ques- 
tion of  jurisdiction.4  Indeed,  the  courts  have  gone  still 
farther,  and  have  held  that  by  a  legal  remedy,  such  as  will 

1  Ex  parte  Ostrander,  1  Denio,  mandamus  will  generally  be  re- 

679;  Lewis  v.  Barclay,  35  CaL  213;  fused  on  that  ground;  but  it  is  not 

Ex  parte  Newman,  14  Wall.  152;  true  that  because  a  party  has  no 

People    v.   Garnett,    130    111.  340;  legal  remedy,  unless  by  this  writ, 

Ewing  v.  Cohen,  63  Tex.  482.    In  that  it  will  be  granted  for  that 

Ex  parte  Ostrander,  the  court,  Jew-  cause." 

ett,  J.,  say:    "It  is  argued  that  2 Queen  v.  Eastern  Counties  R. 

without  the  aid  of  this  writ  the  Co.,  10  Ad.  &  E.  531. 

party  is  remediless:  that  error  will  3  People  v.  State   Treasurer,  24 

not  lie.    That  is  not  a  sufficient  Mich.  468. 

ground  in  itself  to  entitle  a  party  4  People  v.  State   Treasurer,  24 

to  the  writ.    It  is  true  that  when  a  Mich.    468.     And    see    People    v. 

party  has  another  legal  remedy,  a  Mayor  of  New  York,  10  Wend.  395. 
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bar  relief  by  mandamus,  is  meant  a  remedy  at  law  as  dis- 
tinguished from  a  remedy  in  equity,  and  that  the  mere  ex- 
istence of  an  equitable  remedy  is  not,  of  itself,  a  conclusive 
objection  to  the  exercise  of  the  jurisdiction,  although  it  may 
and  should  influence  the  court  in  the  exercise  of  its  discre- 
tion in  the  particular  case.1 

§  21.  Where,  however,  in  addition  to  the  existence  of  a 
sufficient  equitable  remedy,  the  parties  have  already  invoked 
the  aid  of  that  remedy  and  have  sought  relief  in  a  court  of 
equity,  a  different  rule  applies.  In  such  cases,  the  parties 
having  invoked  the  jurisdiction  of  a  court  of  equity,  if  that 
court  is  fully  empowered  to  determine  the  controversy  and 
to  afford  ample  relief  to  all  parties  in  interest,  a  court  of 
law  will  refuse  to  lend  its  extraordinary  powers  to  deter- 
mine a  litigation  which  may  be  as  well  concluded  in  the 
forum  in  which  it  was  originally  begun.  And  the  familiar 
principle  of  jurisprudence,  that,  as  between  courts  of  co- 
ordinate powers,  the  one  which  first  acquires  jurisdiction  of 
a  cause  and  is  fully  empowered  to  afford  complete  relief 
shall  be  allowed  to  retain  jurisdiction  and  determine  the 
controversy,  applies  with  especial  force  in  such  cases.  The 

1  People  v.  Mayor  of  New  York,  influence  the  court  in  the  exercise 
10  Wend.  395.  And  see  Common-  of  the  discretion  which  they  pos- 
wealth  v.  Commissioners  of  Alle-  sess,  granting  the  writ  under  the 
gheny,  82  Pa.  St.  218.  In  People  v.  facts  and  circumstances  of  the  par- 
Mayor  of  New  York,  Mr.  Justice  ticular  case,  but  does  not  affect  its 
Nelson,  for  the  court,  says:  "It  is  right  or  jurisdiction.  Nor  does  the 
contended  that  a  mandamus  is  not  fact  that  the  party  is  liable  to  in- 
the  appropriate  remedy  in  this  dictment  and  punishment  for  his 
case.  The  proposition  is,  I  believe,  omission  to  do  the  act,  to  compel  a 
universally  true,  that  the  writ  of  performance  of  which  this  writ  is 
mandamus  will  not  lie  in  any  case  sought,  constitute  any  objection 
where  another  legal  remedy  exists;  to  the  granting  of  the  writ.  The 
and  it  is  used  only  to  prevent  a  principle  which  seems  to  lie  at  the 
failure  of  justice.  By  legal  remedy  foundation  of  applications  for  this 
is  meant  a  remedy  at  law;  and,  writ  and  the  use  of  it  is  that,  when- 
though  the  party  might  seek  re-  ever  a  legal  right  exists,  the  party 
dress  in  chancery,  that,  of  itself,  is  is  entitled  to  a  legal  remedy;  and 
not  a  conclusive  objection  to  the  when  all  others  fail  the  aid  of  this 
application.  That  may  and  should  may  be  invoked." 
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fact,  therefore,  that  a  court  of  chancery  has  already  ac- 
quired jurisdiction  of  the  same  subject-matter  which  is  pre- 
sented in  the  application  for  a  mandamus,  and  has  full  power 
to  grant  relief,  or  to  compel  the  performance  of  the  thing 
sought,  is  a  complete  bar  to  the  exercise  of  the  jurisdiction 
by  mandamus.1  Especially  is  this  true  where  the  relator  in 
the  mandamus  proceedings  is  also  the  plaintiff  in  equity  and 
has  himself  invoked  the  aid  of  that  court.  In  such  case, 
having  voluntarily  chosen  the  forum  in  which  to  litigate  his 
rights,  he  is  estopped  by  his  own  conduct  from  afterward 
seeking  to  transfer  the  controversy  to  another  jurisdiction.2 


1  Queen  v.  Pitt,  10  Ad.  &  E.  272; 
People  v.  Warfield,  20  111.  160;  Peo- 
ple v.  Wiant,  48  ILL  268;  People  v. 
City  of  Chicago,  53  111.  424;  School 
Inspectors  of  Peoria  v.  People,  20 
III  530;  Hardcastle  v.  Maryland  & 
Delaware  R.  Co.,  32  Md.  32;  King 
v.  Wheeler,  Lee's  Ca.  temp.  H.  99. 
See,  also,  State  v.  North  Lincoln 
Street  R  Co.,  34  Neb.  634. 

2  People  v.  City  of  Chicago,  53  III 
424;   School  Inspectors  of  Peoria 
v.  People,  20  111.  530;  Hardcastle 
v.  Maryland  &  Delaware  R,  Co.,  32 
Md.  32.    People  v.  City  of  Chicago 
was  an  application  on  the  relation 
of  a  newspaper  company  fora  writ 
of  mandamus  to  compel  the  com- 
mon council  of  the  city  of  Chicago 
to  designate  the  newspaper  pub- 
lished by  said  company  as  the  offi- 
cial paper  in  which  the  proceedings 
of  the  council  should  be  published, 
in  conformity  with  a  statute  re- 
quiring their  publication   in  the 
German   newspaper    having    the 
largest  circulation.    It  appeared  in 
the  proceedings  that,  at  the  time 
of  filing  the  petition  for  the  alterna- 
tive mandamus,  a  bill  in  chancery 
was  already  pending,  in  which  the 


relators  sought  equitable  relief  for 
the  same  grievances.  The  alterna- 
tive writ  was  denied,  the  court 
saying,  page  427 :  "  It  is  made  to  ap- 
pear to  the  court,  in  this  proceed- 
ing, that  at  the  time  of  filing  the 
petition  of  the  relators  for  the  al- 
ternative writ  of  mandamus,  there 
was  pending  in  the  circuit  court 
of  Cook  county  a  suit  in  chancery, 
instituted  by  these  relators  against 
the  common  council  of  the  city  of 
Chicago,  the  various  other  city  of- 
ficers, and  the  company  who  pub- 
lish the  'Illinois  Volks  Zeitung,' 
the  German  newspaper  alleged  to 
have  been  designated  by  the  com- 
mon council  to  publish  its  proceed- 
ings. The  relators  sought,  by  the 
bill  in  that  suit,  and  obtained,  an 
injunction  restraining  the  city  au- 
thorities and  the  'Volks  Zeitung' 
from  executing  the  purpose  for 
which  the  latter  had  been  so  desig- 
nated, and  the  relators*  in  their 
bill,  pray  for  'such  other  relief  as 
is  agreeable  to  equity.'  That  bill 
is  made  an  exhibit  in  the  petition 
of  the  relators,  and  a  copy  is  filed 
therewith." 
"While  there  may  be  grave 
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§  22.  The  rule  as  thus  stated  is  to  be  accepted  with  the 
qualification  that  the  proceeding  in  chancery  will  afford  as 
effectual  a  remedy  as  that  by  mandamus.  And  where  the 
court  is  satisfied,  from  the  nature  of  the  questions  involved, 
that  they  can  not  be  appropriately  or  finally  determined  in 
the  chancery  proceeding,  and  that  complete  justice  to  all 
parties  can  not  be  had  in  that  suit,  or  that  it  will  be  no  bar 
to  a  subsequent  suit  of  the  same  nature  against  the  same 
defendants,  the  pendency  of  the  proceeding  in  equity  will 
not  prevent  the  court  from  exercising  its  jurisdiction  by 
mandamus,  since  the  latter  remedy  affords -more  complete 
justice  in  such  a  case  than  could  otherwise  be  obtained.1 

§  23.  It  has  already  been  shown  that  mandamus  never 
lies  when  the  writ,  if  granted,  would  prove  inoperative. 
And  the  rule  is  well  established  that  the  writ  will  not  be 
granted  to  compel  the  performance  of  an  act  which  has  been 
expressly  forbidden  by  an  injunction  in  the  same  court  or 
in  another  court  of  competent  jurisdiction,  or  whose  per- 
formance would  be  in  direct  violation  of  an  existing  injunc- 
tion, even  though  the  person  seeking  relief  by  mandamus  is 
not  a  party  to  the  injunction  suit.  Courts  will  not  compel 
parties  to  perform  acts  which  would  subject  them  to  pun- 
doubts  whether  a  court  of  chan-  to  a  court  of  chancery  in  such 
eery  would  take  jurisdiction  for  manner  as  gives  to  that  court  full 
the  mere  purpose  of  compelling  the  jurisdiction  to  adjust  and  enforce 
proper  execution  of  the  law  in  the  rights  of  all  the  parties  inter- 
question,  on  the  part  of  the  com-  ested  in  this  controversy,  it  would 
nion  council,  yet,  having  acquired  be  improper  for  us,  on  this  appli- 
jurisdiction  for  a  purpose  clearly  cation,  to  undertake  to  settle  the 
within  the  province  of  a  court  of  questions  involved  in  that  suit,  in 
chancery,  that  of  awarding  an  in-  the  mode  desired.  People  ex  reL 
junction,  it  may  retain  the  bill  for  Mitchell  v.  Warfield,  20  111.  164; 
the  purpose  of  ascertaining  and  School  Inspectors  of  Peoria  v.  The 
enforcing  all  the  rights  of  the  People  ex  rel.  Grove,  Ib.  531 ;  Peo- 
parties  properly  involved  in  the  pie  ex  rel.  Wallace  v,  Salomon,  46 
subject-matter  in  controversy.  The  111.  419;  People  ex  rel  Wheaton  v. 
writ  of  mandamus  is  only  em-  Wiant,  48  111.  204,  The  alternative 
ployed  where  the  party  has  a  legal  writ  is  denied." 
right  and  has  no  other  remedy.  l  People  v,  Salomon,  51 11L  55. 
The  relators,  then,  having  resorted 
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ishment,  or  which  would  put  them  in  conflict  with  the  order 
or  writ  of  another  court,  nor  will  the  court,  in  such  cases, 
to  which  application  is  made  for  a  mandamus,  inquire  into 
the  propriety  of  the  injunction.1  And  when  it  appears  by 
the  record  that  the  respondent  is  already  enjoined  in  the 
same  court  from  performing  the  act  sought,  and  that  the  in- 
junction suit  will  determine  the  question  involved,  a  man- 
damus will  not  be  granted.2  If,  however,  the  court  granting 


1  Ohio  &  Indiana  R.  Co.  v.  Com- 
missioners of  Wyandot,  7  Ohio  St. 
278;  State  v.  Kispert,  21  Wis.  387; 
Ex  parte  Fleming,  4  Hill,  581 ;  Liv- 
ingston v.  McCarthy,  41  Kan.  20. 
And  see  People  v.  Warfield,  20  111. 
160;  Citizens'  Bank  v.  Webre,  44 
La.  An.  1081.  But  see,  contra,  State 
v.  Dubuclet,  26  La.  An.  127.  Ohio 
&  Indiana  R.  Co.  v.  Commissioners 
of  Wyandot,  7  Ohio  St.  278,  was  an 
alternative  writ  of  mandamus  to 
compel  the  county  commissioners 
to  subscribe  to  the  stock  of  relator, 
in  conformity  with  a  vote  of  the 
electors  of  the  county.  The  return 
of  the  commissioners  alleged  that 
a  final  decree  had  been  rendered 
against  them  in  a  chancery  suit 
instituted  by  certain  citizens  of 
the  county,  in  which  they  had  been 
perpetually  enjoined  from  making 
the  subscription.  The  peremptory 
mandamus  was  refused,  the  court, 
Brinkerhoff,  J., saying:  .  .  .  "It 
is  true  the  Ohio  &  Indiana  Rail- 
road Company  was  not  a  party  to 
the  proceeding  in  chancery  in 
which  the  decree  of  injunction 
was. rendered,  and  that  decree  does 
not,  therefore,  bind  or  conclude 
the  company  by  any  of  its  findings; 
but  it  does,  nevertheless,  have  the 
effect,  while  it  exists  in  full  force, 
to  preclude  the  company  from 


having  the  peculiar  remedy  which 
it  now  here  seeks.  If  we  were  to 
award  the  peremptory  writ  of 
mandamus,  we  should  command 
the  commissioners  of  Wyandot 
county  to  do  the  very  act  which, 
by  our  decree  of  injunction  in  full 
force,  they  are  forbidden  to  do. 
The  idea  of  such  inconsistency  is 
wholly  inadmissible.  If  the  per- 
emptory writ  of  mandamus  were 
to  issue,  and  the  defendants  failed 
to  obey  it,  they  would  be  liable  to 
process  for  contempt;  while,  on 
the  other  hand,  if  they  obeyed  it, 
they  would  be  equally  in  contempt 
for  disobedience  to  the  decree  of 
injunction.  Even  where  the  order 
or  decree  of  injunction  is  made  by 
a  court  of  competent  jurisdiction, 
other  than  that  in  which  the  man- 
damus is  sought,  the  latter  will  not 
thus  place  a  party  between  two 
fires,  by  subjecting  him  to  contra- 
dictory orders.  Ex  parte  Flem- 
ing, 4  Hill,  581.  Whether  there  be 
any  way  in  which  the  Ohio  &  In- 
diana Railroad  Company  can  get 
rid  of  the  decree  of  injunction  is 
a  question  not  before  us.  As  to 
that,  it  is  at  liberty  to  proceed  as 
it  may  be  advised;  but  we  are  clear 
that  it  can  not  be  done  collaterally 
in  this  proceeding." 
2  People  v.  Hake,  81 11L  510. 
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the  mandamus  has  first  acquired  jurisdiction  of  the  subject- 
matter,  it  will  not  permit  its  jurisdiction  to  be  ousted  by  the 
subsequent  granting  of  an  injunction  by  another  court,  re- 
straining the  respondent  from  doing  the  act  in  question. 
And  in  such  case  the  court  granting  the  mandamus  will 
exact  obedience  to  its  mandate,  notwithstanding  the  grant- 
ing of  the  injunction.1  So  when  an  injunction  has  been 
granted  by  a  court  having  no  jurisdiction  over  the  subject- 
matter,  it  will  be  treated  as  inoperative  and  void,  and  as 
affording  no  objection  to  awarding  a  mandamus  to  compel 
the  performance  of  the  act  as  to  which  defendants  have 
been  thus  enjoined.2 

§  24.  But  the  most  important  principle  to  be  observed  in 
the  exercise  of  the  jurisdiction  by  mandamus,  and  one  which 
lies  at  the  very  foundation  of  the  entire  system  of  rules  and 
principles  regulating  the  use  of  this  extraordinary  remedy, 
is  that  which  fixes  the  distinction  between  duties  of  a  per- 
emptory or  mandatory  nature,  and  those  which  are  discre- 
tionary in  their  character,  involving  the  exercise  of  some 
degree  of  judgment  on  the  part  of  the  officer  or  body  against 
whom  the  mandamus  is  sought.  This  distinction  may  be 
said  to  be  the  key  to  the  extended  system  of  rules  and  prece- 
dents forming  the  law  of  mandamus,  and  few  cases  of  ap- 
plications for  this  extraordinary  remedy  occur  which  are 
not  subjected  to  the  test  of  this  rule.  Stated  in  general 
terms,  the  principle  is  that  mandamus  will  lie  to  compel  the 
performance  of  duties  purely  ministerial  in  their  nature,  and 
so  clear  and  specific  that  no  element  of  discretion  is  left  in 
their  performance,  but  that  as  to  all  acts  or  duties  necessa- 
rily calling  for  the  exercise  of  judgment  and  discretion  on  the 
part  of  the  officer  or  body  at  whose  hands  their  performance 
is  required,  mandamus  will  not  lie.  The  application  of  the 
rule  is  universal  and  its  illustrations  are  as  multiform  as  arc 
applications  for  the  aid  of  this  extraordinary  remedy.  It 

i  Cumberland  &  Ohio  R.  Co.  v.       ^Willeford  v.  State,  43  Ark.  63. 
Judge     of    Washington     County 
Court,  10  Bush,  501. 
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applies  with  especial  force  to  cases  where  the  aid  of  man- 
damus is  sought  against  inferior  courts  or  judges,  public 
officers,  municipal  authorities  and  corporate  officers  gener- 
ally, and  in  all  these  cases  it  is  the  determining  principle  in 
guiding  the  courts  to  a  correct  decision.  And  whenever 
such  officers  or  bodies  are  vested  with  discretionary  power 
as  to  the  performance  of  any  duty  required  at  their  hands, 
or  when  in  reaching  a  given  result  of  official  action  they 
are  necessarily  obliged  to  use  some  degree  of  judgment  and 
discretion,  while  mandamus  will  lie  to  set  them  in  motion 
and  to  compel  action  upon  the  matters  in  controversy,  it 
will  in  no  manner  interfere  with  the  exercise  of  such  dis- 
cretion, or  control  or  dictate  the  judgment  or  decision 
which  shall  be  reached.  But  if,  upon  the  other  hand,  a 
clear  and  specific  duty  is  positively  required  by  law  of  any 
officer,  and  the  duty  is  of  a  ministerial  nature,  involving  no 
element  of  discretion  and  no  exercise  of  official  judgment, 
mandamus  is  the  appropriate  remedy  to  compel  its  perform- 
ance in  the  absence  of  any  other  adequate  and  specific  means 
of  relief,  and  the  jurisdiction  is  liberally  exercised  in  all  such 


cases.1 

JHumboldt  Co.  v.  County  Com- 
missioners of  Churchill,  6  Nev.  30; 
Exparte  Black,  1  Ohio  St.  30;  City 
of  Ottawa  v.  People,  48  111.  240; 
United  States  v.  Seaman,  17  How. 
225;  United  States  v.  The  Commis- 
sioner, 5  Wall.  563;  Secretary  v. 
McGarrahan,  9  Wall  298;  State  v. 
Board  of  Liquidators,  23  La.  An. 
388;  State  u  Shaw,  Ib.  790;  State  v. 
Police  Jury,  39  La.  An.  759;  People 
v.  Collins,  19  Wend.  56;  People  v. 
Attorney-General,  22  Barb.  114; 
People  v.  Brennan,  39  Barb.  651; 
Freeman  v.  Selectmen  of  New 
Haven,  34  Conn.  406;  State  v. 
Staub,  61  Conn.  553;  State  v.  Rob- 
inson, 1  Kan.  188;  Swan  v.  Gray,  44 
Miss.  393;  People  v.  Adam,  3  Mich. 


427;  Rowland  v.  Eldredge,  43  N.  Y. 
457;  Judges  of  Oneida  Common 
Pleas  v.  People,  18  Wend.  79; 
Ex  parte  Bacon  and  Lyon,  6  Cow. 
392;  Ex  parte  Benson,  7  Cow.  363; 
People  v.  New  York  Common  Pleas, 
19  Wend.  113;  People  v.  Judges  of 
Oneida  Common  Pleas,  21  Wend. 
20 ;  Ex  parte  Davenport,  6  Pet.  661 ; 
United  States  v.  Lawrence,  3  Dall. 
42;  Exparte  Poultney,  12  Pet.  472; 
Postmaster-General  v.  Trigg,  11 
Pet.  173;  Ex  parte  Many,  14  How. 
24;  People  v.  Sexton,  37  CaL  532; 
Jacobs  v.  Supervisors,  100  Cal.  121 ; 
Barksdale  v.  Cobb,  16  Ga.  13;  Ex 
parte  Banks,  28  Ala,  28;  King  v. 
Justices  of  Cambridgeshire,  1  Dow. 
&  Ey.  325;  Queen  v.  Harland,  8 
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§  25.  From  the  nature  of  the  remedy  as  thus  far  dis- 
closed, it  is  obvious  that  it  relates  only  to  the  enforcement 
of  duties  incumbent  by  law  upon  the  person  or  body  against 
whom  the  coercive  power  of  the  court  is  invoked.  It  is  not, 
therefore,  an  appropriate  remedy  for  the  enforcement  of  con- 
tract rights  of  a  private  or  personal  nature ;  and  obligations 
which  rest  wholly  upon  contract,  and  which  involve  no  ques- 
tion of  trust  or  of  official  duty,  can  not  be  enforced  by  man- 
damus. A  contrary  doctrine  would  necessarily  have  the 
effect  of  substituting  the  writ  of  mandamus  in  place  of  a 
decree  for  specific  performance,  and  the  courts  have,  there- 
fore, steadily  refused  to  extend  the  jurisdiction  into  the 
domain  of  contract  rights.1  And  since  the  writ  is  not  granted 
ex  debito  justiticB  upon  the  assertion  of  a  right,  if  it  is  appar- 
ent to  the  court  that  the  rights  of  the  parties  are  dependent 
upon  a  contract  which  is  then  the  subject  of  proceedings  in 
chancery  for  specific  performance,  in  which  the  entire  mat- 
ter may  be  determined,  a  mandamus  will  not  be  granted.2 
Nor  is  the  remedy  appropriate  to  command  the  perform- 
ance of  a  duty  at  the  hands  of  one  who  does  not  occupy  an 
official  or  quasi-official  relation,  and  it  will  therefore  be 
refused  against  the  executor  of  the  estate  of  a  deceased  per- 
son.3 

Ad.  &  E.  826;  Queen  v.  Old  Hall,  tions  and  nnmicipal  corporations, 

10  Ad.  &  E.  248;  Kendall  v.  United  see  the  chapters  on  those  subjects, 

States,  12  Pet.  524;  Citizens'  Bank  post. 

of  Steubenville  v.  Wright,  6  Ohio  l  State  v.  Zanesville  Turnpike  Co., 

St.  318;  People  v.  Collins,  7  Johns.  16  Ohio  St.  308;  Benson  v.  Paull,  6 

Rep.  549 ;  State  v.  Secretary  of  State,  El.  &  Bl.  273 ;  State  v.  County  Court 

33  Mo.  293;  Exparte  Selma  &  Gulf  of  Howard,  39  Mo.  875;  Parrott  v. 

R.  Co.,  46  Ala.  423.  City  of  Bridgeport,  44  Conn.  180; 

Space  will  not  permit  of  further  State  v.  Republican  River  Bridge 

citation    of   authorities,  and    the  Co.,  20  Kan.  404;  Bailey  v.  Oviatt, 

above   are   selected  from  among  46  Vt.  627;  State  v.  Einstein,  46  N. 

the  leading  cases  in  which  the  doc-  J.  L.  479;  State  v.  Trustees  of  Salem 

trine  of  the  text  has  been  recog-  Church,  114  Ind.  389. 

nized  and  applied.     For  applica-  2  King  v.  Wheeler,  Lee's  Ca.  temp, 

tions  of  the  principle  to  courts,  H.  99. 

public    officers,   private    corpora-  3  State  v.  Tolle,  71  Mo.  645. 
8 
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§  26.'  It  is  important  that  a  person  seeking  the  aid  of  a 
mandamus  for  the  enforcement  of  his  rights  should  come 
into  court  with  clean  hands ;  and  when  the  proceedings  have 
been  tainted  with  fraud  and  corruption,  the  relief  will  be 
denied,  however  meritorious  the  application  may  be  on  other 
grounds.1  So  if  the  granting  of  the  writ  would  have  the 
effect  of  encouraging  petty  litigation  and  of  delaying  other 
and  more  important  interests,  sufficient  grounds  are  pre- 
sented to  justify  the  court  in  withholding  the  relief.2  So  the 
writ  will  not  go  to  gratify  personal  malice  or  ill  will,  or 
when  the  relator  has  instigated,  authorized  or  approved  of 
the  act  of  which  he  complains.^  Nor  will  it  go  to  compel 
the  performance  by  a  public  officer  of  an  act  which  is  for- 
bidden by  the  laws  of  the  state.4 

§  27.  The  granting  of  the  writ  of  mandamus  is  the  exer- 
cise of  an  original  and  not  of  an  appellate  jurisdiction,  the 
writ  itself  being  an  original  process.  Hence  it  follows  that 
in  those  states  where  the  courts  of  last  resort  are  devoid  of 
original  jurisdiction  and  vested  with  only  appellate  powers, 
such  courts  can  not  exercise  jurisdiction  by  mandamus.5  An 
exception,  however,  is  recognized  where  the  issuing  of  the 
writ  is  necessary  in  aid  of  the  appellate  powers  of  such  courts, 
and  in  such  cases  it  is  not  regarded  as  an  original  proceed- 
ing, but  as  one  instituted  in  aid  of  the  appellate  jurisdiction 
possessed  by  the  courts.6 

§  28.  In  England,  the  jurisdiction  by  mandamus,  as  we 
have  seen,  was  formerly  exercised  exclusively  by  the  court 
of  king's  bench,  the  writ  being  regarded  as  a  branch  of  the 
king's  prerogative,  and  therefore  granted  only  by  his  own 
court,  in  which  by  legal  fiction  he  was  supposed  always  to  be 
present.  By  the  common-law  procedure  act  of  1S54:,7  how- 

1  Commonwealth  v.  Henry,  49  Pa.  99;  Morgan  v.  The  Register,  Har- 
St.  530.  din  (2d  ed.),  618;  Daniel  v.  County 

2  People   v.    Hatch,  33   111.   134,  Court  of  Warren,  1  Bibb,  496. 
opinion  of  Walker,  J.  «  United  States  v.  Commissioners 

3  Hale  v.  Risley,  69  Mich.  596.  of  Dubuque,  Morris,  43. 

«  Chicot  County  v.  Kruse,  47  Ark.        ?  17  &  18  Viet.,  ch.  125.    See  Ap- 
pendix, C. 
5Howell  v.  Crutchfield,  Hemp. 
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ever,  the  law  of  mandamus  and  the  practice  and  procedure 
in  administering  the  relief  were  entirely  revolutionized. 
This  act  extended  the  jurisdiction  to  all  the  superior  courts 
in  the  kingdom,  which  were  authorized  to  grant  the  relief 
in  connection  with  any  civil  action,  save  ejectment  and  re- 
plevin, the  pleadings,  practice  and  procedure  therein  being 
assimilated  as  closely  as  possible  to  those  prescribed  in  or- 
dinary civil  actions  for  the  recovery  of  damages.  The  effect 
of  this  sweeping  enactment  has  been  to  place  mandamus 
proceedings  upon  much  the  same  footing  as  ordinary  per- 
sonal actions ;  and  although  the  statute  expressly  preserves 
the  jurisdiction  of  the  king's  bench  as  formerly  exercised,  its 
necessary  result  would  seem  to  be  the  almost  total  annihila- 
tion of  the  prerogative  features  of  the  remedy,  reducing  it 
to  a  personal  action  for  the  protection  of  individual  rights.1 
But,  although  the  act  entitles  the  plaintiff  to  demand  a  writ 
of  mandamus,  requiring  the  defendant  to  fulfill  any  duty  in 
which  the  plaintiff  is  personally  interested,  either  together 
with  or  separate  from  any  other  demand  which  may  be  en- 
forced in  the  action,  the  right  of  the  plaintiff  to  the  aid  of  a 
mandamus  is  regarded  as  a  substantive  right  in  and  of  itself, 
and  not  a  mere  adjunct  to  the  action  already  begun.2  It  is 
held,  however,  that  the  act  has  not  extended  the  remedy  to 
the  enforcement  of  merely  private  and  personal  contracts, 
such  for  example  as  an  agreement  between  two  parties  to 
execute  a  lease,  and  as  to  all  such  contracts  the  party  ag- 
grieved is  still  left  to  pursue  the  ordinary  legal  remedies.3 
§  28#.  By  the  English  Supreme  Court  of  Judicature  Act 
of  1873,  the  use  of  the  remedy  was  still  further  enlarged  and 
the  procedure  simplified.  That  act  provides  that  a  man- 
damus may  be  granted  by  an  interlocutory  order  in  all  cases 
in  which  it  shall  appear  to  the  court  to  be  just  or  convenient 
that  such  order  should  be  made.  And  the  order  may  be 
made,  either  unconditionally,  or  upon  such  terms  and  con- 
ditions as  the  court  shall  think  just.4 

1  See  Appendix,  C.  »  Benson  v.  Paull,  6  El.  &  Bl.  273. 

2  Fotherby  v.  Metropolitan  R.  Co.,        <  36  &  87  Viet.,  ch.  60,  §  25,  subd.  8. 
15  L.  T.  R  (N.  S.)  243.  As  to  the  procedure  in  mandamus 
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§  29.  In  the  United  States  the  jurisdiction  by  mandamus 
s  usually  exercised  by  the  courts  of  general  common-law 
jurisdiction  throughout  the  different  states.  It  is  also  exer- 
cised by  courts  of  last  resort  in  many  of  the  states,  some- 
times as  a  part  of  their  original  jurisdiction,  fixed  by  the 
organic  law  of  the  state,  and  in  other  cases  only  in  aid  of 
their  appellate  powers.  In  the  federal  courts  the  writ  is 
granted  only  in  aid  of  an  existing  jurisdiction,  and  when 
necessary  to  the  exercise  of  powers  already  conferred  by 
law.  And  while  it  is  doubtless  competent  for  congress  to 
confer  upon  the  circuit  and  district  courts  of  the  United 
States  the  power  of  granting  writs  of  mandamus  as  an  orig- 
inal jurisdiction,  such  power  has  never  yet  been  conferred, 
and  these  courts  are  strictly  limited  in  the  use  of  this  ex- 
traordinary remedy  to  cases  where  it  is  necessary  in  aid  of  a 
jurisdiction  already  acquired.1 

§  30.  Many  of  the  states  of  this  country  have  regulated 
the  use  of  this  remedy,  to  a  considerable  extent,  by  statute, 
but  the  tendency  of  the  courts  seems  to  be  to  adhere  to  the 
well-established  rules  of  the  common  law  governing  the  juris- 
diction in  all  cases  where  these  rules  are  applicable.  In 
illustration  of  this  tendency,  where  it  is  enacted  by  statute 
that  the  writ  shall  issue  to  "  any  inferior  tribunal,  corpora- 
tion, board  or  person,  to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins  as  a  duty  resulting  from  an 

under  this  act,  see  Queen  v.  Jus-  Marbury  v.  Madison,  1  Cranch,  49; 

tices  of  Pirehill,  13  Q.  B.  D.  696;  United  States  v.  Smallwood,  1  Chi- 

affirmed  on  appeal,  14  Q.  B.  D.  13.  cago  Legal  News,  321,  decided  in 

As  to  the  distinction  between  the  U.  S.  District  Court  for  Louisiana, 

prerogative  or  common-law  rem-  But  by  an  act  of  congress  approved 

edy  by  mandamus,  and  the  stat-  March  3, 1873,  it  was  provided  that 

utory  action  under  the  Supreme  the  proper    circuit    court  of  the 

Court  of  Judicature  Act  of  1873,  United  States  should  have  juris- 

see  Queen  v.  Lambourn  V.  R.  Co.,  diction  to  hear  and  determine  all 

22  Q.  B.  D.  463.  cases  of  mandamus  to  compel  the 

1  See  Bath  County  v,  Amy,  4  Chi-  Union  Pacific  Railway  Company 

cago  Legal  News,  209, 13  Wall.  244;  to  operate  its  road  as  required  by 

Mclntyre  v.  Wood,  7  Cranch,  504;  law.    17  Statutes  at  Large,  509. 
Graham  v.  Norton,  15  WalL  427; 
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office,  or  trust,  or  station ;  or  to  compel  the  admission  of  a 
party  to  the  use  or  enjoyment  of  a  right  or  6ffice  to  which 
he  is  entitled,  and  from  which  he  is  unlawfully  precluded 
by  such  inferior  tribunal,  officer,  board  or  person,"  and  it  is 
also  provided  by  the  same  statute  that  the  writ  "  shall  be  is- 
sued in  all  cases  where  there  is  not  a  plain,  speedy  and  ade- 
quate remedy  in  the  ordinary  course  of  law,"  the  courts 
will  construe  the  latter  section  as  a  limitation  upon  the 
powers  conferred  by  the  former,  and  not  as  an  enlargement 
of  those  powers.  And  the  presumption  will  be  indulged  in 
such  case  that  the  legislature"  of  the  state,  in  prescribing 
this  statutory  remedy,  had  in  view  the  nature  and  extent 
of  the  remedy  by  mandamus  as  known  at  the  common  law, 
and  as  used  in  other  states  of  the  Union.  The  courts  will, 
therefore,  in  administering  relief  by  mandamus  under  such 
a  statute,  be  governed  by  the  same  conditions  and  limita- 
tions which  prevailed  at  common  law,  and  will  not  issue  the 
writ  in  cases  where  another  adequate  remedy  is  provided  by 
law.1 

§  30#.  "When  the  legislature  of  a  state  is  invested  by  the 
constitution  with  plenary  legislative  power,  it  may  enact 
that  the  writ  of  mandamus  shall  not  issue  in  a  given  class  of 
cases,  as  to  compel  the  receipt  for  taxes  of  the  bills  of  a  state 
bank.  And  such  legislation  is  held  to  be  constitutional,  not- 
withstanding the  constitution  expressly  confers  upon  the 
supreme  court  of  the  state  original  jurisdiction  in  mandamus. 
Nor  does  the  taking  away  of  the  remedy  in  such  case  impair 
the  obligation  of  the  contract  between  the  state  and  the 
holders  of  the  bills  of  such  state  bank,  the  right  to  a  partic- 
ular remedy  not  being  an  absolute  and  unqualified  right  to 
which  the  citizen  is  entitled.2 

§  301.  The  authorities  are  somewhat  conflicting  upon  the 
question  whether  proceedings  in  mandamus  fall  within  the 
statutes  of  limitation  which  govern  ordinary  actions  against 
the  same  persons  or  concerning  the  same  rights.  The  better 

iKimball  v.  Union  Water  Com-       2  state  v.  Gaillard,  11  S.  C.  309. 
pany,  44  CaL  173. 
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considered  doctrine  and  that  which  is  supported  by  the 
clear  weight  of  authority  is  that  the  writ  of  mandamus  is 
no  longer  a  prerogative  remedy,  and  that  it  is  a  mere  civil 
action  at  law  in  cases  where  it  affords  appropriate  relief. 
And  the  weight  of  authority  supports  the  proposition  that 
the  statutes  of  limitation  which  govern  the  subject-matter 
or  right  in  question,  and  which  would  bar  an  ordinary  ac- 
tion at  law  for  the  enforcement  of  such  right,  apply  also  to 
proceedings  in  mandamus  for  its  enforcement.1  So  too,  when 
the  relator  has  slept  upon  his  rights  for  an  unreasonable 
time,  the  relief  may  be  withheld,2  especially  when  the  delay 
has  been  prejudicial  to  the  rights  of  the  respondent.3  And 
in  refusing  relief  because  of  delay,  the  court  may  take  into 
consideration  the  statute  of  limitations  in  analogous  civil 
actions.4  In  determining  whether  there  has  been  such  laches 
as  to  bar  relief,  regard  should  be  had  to  the  circumstances 
of  the  case  and  to  the  nature  of  the  relief  sought,  as  well  as 
to  the  question  whether  the  rights  of  the  respondents  or  of 
other  persons  have  been  prejudiced  by  such  delay.5  And 
when  the  persons,  seeking  the  aid  of  a  mandamus  to  compel 
the  performance.of  an  official  act,  have  slept  upon  their  rights 
for  so  long  a  period  that  the  facts  of  the  case  have  become 
obscured,  the  controversy  being  one  which  would  require 
the  determination  of  doubtful  and  disputed  questions  of  fact, 
the  court  may,  upon  this  ground  alone,  properly  refuse  to 
interfere.6 

1  Auditor  n  Halbert,  78  Ky.  577;    Earle,    42  N.  J.  L.  94;   A  very  v. 
Prescott  v.  Gonser,  34  Iowa,  175;    Township    Board,    73    Mich.    622; 
Board  of  Supervisors  v.  Gordon,  82    People  v.  Chapin,  104  N.  Y.  96. 

111.   435;   State  v.  School  District  sChinn  v.  Trustees,  32  Ohio  St. 

No.  9,  30  Neb.  520;  State  v.  King,  236. 

34  Neb.  196.    See  contra,  Chinn  v.  4  Territory  v.  Potts,  3  Mont.  364; 

Trustees,  32  Ohio  St.  236 ;  Territory  George's  Creek  C.  &  I.  Co.  v.  County 

i*.  Potts,  3  Mont.  364;  State  i?.  Kirby,  Commissioners,  59  Md.  255.    And 

17  S.  C.  563;  State  v.  Stock,  38  Kan:  see  People  v.  Chapin,  104  N.  Y.  96. 

154.  5  People  v.  Common  Council  of 

2  State  v.  Kirby,  17  S.  C.  563 ;  State  Syracuse,  78  N.  Y.  56. 

v.  Appleby,  25  S.  C.  100;  Bresler  v.  6Teat  v.  McGaughey,  85  Tex.  478. 
Butler,  60  Mich.  40;  Clarke  v. 
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§  30<?.  The  right  of  trial  by  jury  in  proceedings  in  man- 
damus is  generally  determined  by  constitutional  or  statutory 
enactments  in  the  different  states.  In  Connecticut  it  is  held 
that  the  constitutional  provision  for  jury  trials  has  no  appli- 
cation to  proceedings  in  mandamus,  and  that  when  issues  of 
fact  are  raised  by  the  pleadings  they  are  to  be  tried  by  the 
court  without  a  jury.1  And  under  the  civil  practice  act  of 
Montana  it  is  held  that  a  proceeding  in  mandamus  not  being 
an  ordinary  action  at  common  law,  the  relator  is  not  entitled 
as  a  matter  of  right  to  a  trial  by  jury,  and  that  it  rests  in 
the  sound  discretion  of  the  court  to  award  such  trial.2  But 
under  the  statutes  of  Indiana  regulating  practice  and  pro- 
cedure, when  an  issue  of  fact  is  joined  upon  an  alternative 
writ  of  mandamus  it  stands  for  trial  like  an  ordinary  civil 
action,  and  either  party  is  entitled  to  a  trial  by  jury  upon 
such  issue.3  So,  under  the  territorial  system  in  Utah,  it  was 
held  that  a  proceeding  in  mandamus  was  an  ordinary  civil 
action,  subject  to  the  same  rules  as  to  pleading  and  practice 
under  the  code  of  procedure  as  other  civil  actions,  and  that 
the  right  to  a  jury  trial  as  guaranteed  by  the  constitution  of 
the  United  States  existed  in  all  cases  where  there  was  an 
issue  as  to  damages.4 

§  SQd.  When,  upon  a  full  hearing,  an  alternative  writ 
of  mandamus  is  dismissed  upon  the  ground  that  the  relator 
is  not  entitled  to  relief,  the  judgment  of  the  court,  being 
upon  the  merits,  is  a  bar  to  a  subsequent  proceeding  by  man- 
damus to  enforce  the  same  right.  The  appropriate  remedy 
for  the  party  aggrieved  in  such  case  is  by  appeal  and  not  by 
renewing  the  same  application  in  another  court.5 

1  Castle  v.  Lawlor,  47  Conn.  340.  *  Chamberlain  v.  Warburton,  1 

2  Chumasero  v.  Potts,  2  Mont.  242.  Utah,  267. 

3  State   v.  Burnsville   Turnpike  6  State  v.  Hard,  25  Minn.  460. 
Co.,  97  Ind.  416. 
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§  31.  The  most  important  branch  of  the  jurisdiction  by 
mandamus  is  that  which  pertains  to  the  writ  as  a  remedy 
for  the  inaction  or  misconduct  of  public  officers,  charged 
with  the  performance  of  duties  of  a  public  nature,  and  the 
writ  is  most  frequently  granted  to  set  in  motion  such  officers 
and  to  compel  their  action  in  cases  where  they  have  refused 
or  neglected  the  performance  of  their  official  duties.  In  the 
chapters  upon  private  and  municipal  corporations '  will  be 
found  a  full  discussion  of  the  law  of  mandamus  as  applicable 
to  corporate  officers,  while  in  the  chapter  upon  courts 2  the 
author  has  endeavored  to  state  fully  and  in  detail  the  prin- 
ciples governing  the  relief  when  applied  as  a  corrective  of 
inaction  on  the  part  of  judicial  officers.  It  is  proposed 
in  the  present  chapter  to  consider  the  more  general  rules 
governing  relief  by  mandamus  as  applicable  to  all  public 
officers,  and  then  to  proceed  with  a  discussion  of  the  law  of 
mandamus  as  affecting  the  title  and  possession  of  the  office, 
with  further  discussion  of  the  principles  governing  the  use 
of  the  writ  as  a  corrective  of  inaction  on  the  part  of  minis- 
terial, executive  and  legislative  officers. 

§  32.  It  is  to  be  premised  that  the  jurisdiction  by  manda- 
mus over  the  official  acts  of  public  officers  is  exercised  for 
the  purpose  of  stimulating  rather  than  of  restraining  their 
action.  And  while  officers  who  are  backward  or  dilatory  in 
the  exercise  of  their  Junctions  may  properly  be  set  in  motion 
by  mandamus,  yet  when  they  are  once  in  motion  and  are 
proceeding  to  discharge  a  duty  imposed  upon  them  by  law, 
they  are  no  longer  subject  to  the  control  of  the  writ.3  "\Vith 
this  distinction  kept  in  view,  it  may  be  stated  generally  that 
when  the  law  enjoins  upon  a  public  officer  the  performance 
of  a  specific  act  or  duty,  such  performance  may,  in  the  ab- 
sence of  other  adequate  remedy,  be  enforced  by  mandamus.4 

1  See  chapters  IV  and  V,  post.  *  United  States  v.  Commissioners 

2  See  chapter  III,  post.  of  Dubuque,  Morris,  42;  Fred  ml  <1- 

3  School  Directors  r.  Anderson,  ers  v.  Township  of  Lacey,  42  N.  J. 
45  Pa.  St  888;  State  v.  West,  26  La.  L.  536;  State  v.  Runyon,  42  N.  J.  L. 
An.  322.  50& 
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It  is  to  be  observed,  however,  that  the  writ  neither  creates 
nor  confers  power  upon  the  officer  to  whom  it  is  directed, 
but  merely  commands  the  exercise  of  powers  already  exist- 
ing. It  will  not,  therefore,  lie  to  compel  an  officer  to  per- 
form an  act  which  without  the  mandate  of  the  court  it 
would  be  unlawful  for  him  to  perform.1  And,  to  warrant 
a  court  in  granting  the  writ  against  a  public  officer,  such  a 
state  of  facts  must  be  presented  as  to  show  that  the  relator 
has  a  clear  right  to  the  performance  of  the  thing  demanded, 
and  that  a  corresponding  duty  rests  upon  the  officer  to  per- 
form that  particular  thing.2  And  when  substantial  doubt 
exists  as  to  the  duty  whose  performance  it  is  sought  to  co- 
erce, or  as  to  the  right  or  power  of  the  officer  to  perform 
such  duty,  the  relief  will  be  withheld,  since  the  granting  of 
the  writ  in  such  case  would  render  the  process  of  the  court 
nugatory.3  So  the  fact  that  there  are  such  difficulties  in 
the  way  of  performing  the  duty  in  question  as'  to  render  the 
writ  nugatory,  if  granted,  is  a  sufficient  objection  to  the  ex- 
ercise of  the  jurisdiction.4  Indeed,  the  proposition  is  well 
established  that  mandamus  will  never  lie  to  command  the 
performance  of  an  act  which  it  is  impossible  for  the  officer 
to  perform.5  And  when  the  officer  has  acted  officially  upon 
the  matter  in  controversy,  the  writ  will  not  go  to  control 
or  to  reverse  his  decision.6 

§  33.  It  is,  of  course,  essential  to  the  granting  of  the  writ 
as  against  public  officers  that  the  relator  on  whose  applica- 
tion the  relief  is  sought  should  show  some  personal  interest 
whose  protection  he  seeks  to  enforce.  And  it  may  be  stated 
as  a  general  principle  that  mandamus  will  not  lie  to  compel 
action  upon  the  part  of  public  officers,  when  it  is  apparent 
that  the  relator  has  no  direct  interest  in  the  action  sought 

Johnson  v.  Lucas,  11  Humph.  3  Williams  v.  Smith,  6  Cal.  91; 

306;   United  States  v.  County  of  People  v.  Forquer,  Breese,  68. 

€lark,  95  TJ.  S.  769.  *  State  v.  Lehre,  7  Rich.  234 

2  Houston,  etc.  R.  Co.  v.  Randolph,  5  Ackerman  v.  Desha  County,  27 

24  Tex.  317;   Tyler   v.  Taylor,   29  Ark.  457. 

Grat.  765;  State  v.  Grubb,  85  Ind.  estate  v.  Young,  84  Mo.  90. 
213;  State  v.  Taylor,  59  Md.  338. 
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to  be  coerced,  and  that  no  benefit- can  accrue  to  him  from 
its  performance.1  To  authorize  the  relief,  therefore,  it  must 
clearly  appear  that  there  is  a  specific  ministerial  duty,  in  the 
performance  of  which  the  applicant  for  relief  is  directly 
interested.  And  the  writ  will  not  be  granted  merely  for  the 
purpose  of  defining  the  powers  and  duties  of  public  officers, 
independent  of  any  direct  personal  interest  upon  the  part  of 
him  who  seeks  the  relief.2 

§  33«.  It  is  also  to  be  observed  that  mandamus  lies  only 
to  compel  a  public  officer  to  perform  a  duty  which  is  im- 
posed upon  him  either  by  express  enactment,  or  which  re- 
sults from  the  official  station  which  he  holds.  In  conformity 
with  this  principle  the  writ  will  not  be  granted  against  a 
public  officer  to  compel  the  performance  of  an  act  which  is 
unofficial  in  its  character.3  Nor  will  it  be  granted  for  the 
purpose  of  determining  merely  abstract  questions,  from 
whose  determination  no  practical  results  can  follow.  Thus, 
the  writ  will  not  be  allowed  to  compel  the  common,  council 
of  a  city  to  appoint  certain  officers,  when  the  official  term 
of  the  offices  in  question  has  already  expired.4 

§  34.  An  important  distinction  to  be  observed  in  the  out- 
set, and  which  will  more  fully  appear  hereafter,  is  that  be- 
tween duties  which  are  peremptory  and  absolute,  and  hence 
merely  ministerial  in  their  nature,  and  those  which  involve 
the  exercise  of  some  degree  of  official  discretion  and  judg- 
ment upon  the  part  of  the  officers  charged  with  their  per- 
formance. As  regards  the  latter  class  of  duties,  concerning 
which  the  officer  is  vested  with  discretionary  powers,  while 
the  writ  may  properly  command  him  to  act,  or  may  set  him 
in  motion,  it  will  not  further  control  or  interfere  with  his 
action,  nor  will  it  direct  him  to  act  in  any  specific  manner. 
But  as  to  the  former  class  of  cases,  where  mandamus  is 
sought  to  compel  the  performance  of  a  plain  and  unqualified 

1  State  v.  Commissioners  of  the  8Pond  v.  Parrott,  42  Conn.  13; 
School  Fund,  4  Kan.  261 ;  State  v.  City  of  Napa  v.  Rainey,  59  Cal.  27.1. 
Taylor,  59  Md.  338.  «  People  v.  Common  Council  of 

2  Mossy  v.  Harris,  25  La.  An.  G23.  Troy,  82  N.  Y.  575. 
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duty,  concerning  which,  the  officer  is  vested  with  no  discre- 
tion, a  specific  act  or  duty  being  by  law  required  of  him,  the 
writ  will  command  the  doing  of  the  very  act  itself.1 

§  35.  "While  the  general  rule  is  well  established  that  the 
existence  of  an  adequate  and  specific  remedy  by  the  ordinary 
process  of  the  courts  constitutes  a  sufficient  bar  to  interfer- 
ence by  mandamus,  a  mere  statutory  penalty  against  the 
officer  for  failure  to  perform  an  official  duty  is  not  regarded 
as  such  a  remedy,  and  the  writ  will  go,  notwithstanding 
such  penalty.2  Nor  will  the  fact  that  the  party  aggrieved 
by  the  non-performance  of  official  duty  has  a  remedy  by  an 
action  against  the  officer  upon  his  official  bond  prevent  the 
courts  from  lending  their  aid  by  mandamus  to  enforce  the 
duty,  the  remedy  upon  the  bond  being  inadequate  for  the 
grievance.3 

§  36.  The  duty  whose  performance  it  is  sought  to  coerce 
by  mandamus  must  be  actually  due  and  incumbent  upon  the 
officer  at  the  time  of  seeking  the  relief,  and  the  writ  will  not 
lie  to  compel  the  doing  of  an  act  which  he  is  not  yet  under 
obligation  to  perform.  In  other  words,  the  courts  decline 
to  grant  the  relief  in  anticipation  of  a  supposed  future  omis- 
sion or  refusal  of  a  public  officer  to  discharge  his  duty,  since 
it  is  to  be  presumed  that  all  officers  will  properly  discharge 
their  official  duties  as  they  arise  and  at  the  time  when  such 
duties  become  incumbent  upon  them.4  Thus,  it  will  not  go 
to  the  treasurer  of  a  municipal  corporation  to  require  pay- 
ment of  money  out  of  a  fund  not  yet  in  his  possession  and 
to  be  thereafter  received,  such  a  degree  of  diligence  not 
being  contemplated  by  the  law.  And  until  the  officer  has 
actually  received  the  money  and  refused  to  apply  it  as  di- 
rected by  law,  there  has  been  no  failure  in  the  performance 

iHumboldt  Co.  v.  County  Com-  La.  An.  273;  State  v.  Van  Winkle, 

missioners  of  Churchill,  6  Nev.  30.  43  N.  J.  L.  125;  State  v.  Supervis- 

2  King  v.  Everet,  Ca.  temp.  H.  261.  ors  of  Coahoma  Co.,  64  Miss.  358; 

3  State  v.  Dougherty,  45  Mo.  294  Commissioners  of  Public  Schools  v. 

4  State  v.  Burbank,  22  La.  An.  298 ;  County  Commissioners,  20  Md.  449 ; 
State  v.  Dubuclet,  24  La,  An.  1(3;  State  v.  Bryan,  26  Ore.  503. 

State  r.  Board  of  Liquidation,  31 
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of  bis  duty  and  consequently  no  ground  for  a  mandamus.1 
Xor  will  the  writ  be  granted  to  compel  the  performance  by 
public  officers  of  an  act  or  duty  which  they  have  never  re- 
fused to  perform,2  or  as  to  Avhich  it  is  not  shown  that  they 
are  delinquent.3  Where,  however,  an  official  duty  is  to  be 
performed  by  an  officer  upon  the  happening  of  a  particular 
event,  he  can  not  arbitrarily  or  capriciously  refuse  to  perform 
the  duty  after  the  happening  of  sucli  event,  upon  the  ground 
that  he  is  not'  satisfied  that  it  has  yet  happened.  And  in 
such  case  he  may  be  compelled  to  act  by  mandamus.4 

§  37.  It  is  regarded  as  of  the  very  essence  of  the  proceed- 
ing by  mandamus  to  compel  the  performance  of  official 
duties  that  there  should  be  some  officer  in  being  having 
the  power  and  whose  duty  it  is  to  perform  the  act  sought, 
since  if  there  be  no  such  officer  it  is  obvious  that  the  man- 
date of  the  court  would  be  nugatory.  And  when  persons 
have  been  elected  to  certain  offices,  but  have  never  qualified, 
and  have  never  assumed  any  of  the  functions  of  the  offices, 
nor  acted  in  any  manner,  they  can  not  be  treated  as  officers 
de  facto,  and  are  not  subject  to  control  by  mandamus.5  So 
it  is  a  sufficient  objection  to  issuing  the  writ  to  compel  the 
performance  of  an  official  duty  that  the  officer  is  functus 
officio,  and  therefore  unable  to  comply  with  the  writ,  or  that 
the  office  has  been  abolished,  so  that  the  writ  would  prove 
unavailing  if  granted.8  And  when  the  term  of  office  of  the 
respondent  has  expired,  and  he  resides  beyond  the  jurisdic- 
tion of  the  court,  the  writ  will  be  withheld.7  So  when  it  is 
•apparent  that,  before  the  issuing  and  service  of  the  alterna- 

1  State  u  Burbank,  22  La.  An.  298;        8  State  v.  Supervisors  of  Beloit, 
State  v.  Dubuclet,  24  La.  An.  10.    21  Wis.  280. 

See,  also,  Mayor  of  Baltimore "  v.  6  State  v.  Waterman,  5  Nev.  323 ; 

Stoll,  52  Md.  435.  State  v.  Kirman,  17  Nev.  380;  Ex 

2  State  v.  Board  of  Liquidation,  31  parte  Trice,  58  Ala.  540;  Lamar  v. 
La  An.  273.  Wilkins,  28  Ark.  84;  State  v.  Steen, 

'State  v.  Van  Winkle,  43  N.  J.  L.  43  N.  J.  L.-543. 

125.  7  Mason  v.  School  District,  20  Vt 

4  Stockton  R.  Co.  v.  Stockton,  51  487. 
CaL  828. 
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tive  writ  requiring  respondent  to  make  a  payment  out  of 
certain  public  funds,  his  term  of  office  has  expired  and  his 
successor  has  been  elected  and  qualified,  to  whom  he  has 
turned  over  all  the  public  funds  in  his  hands,  these  facts 
constitute  a  good  return  to  the  writ,  the  proceedings  appear- 
ing to  have  been  in  good  faith.1  So  it  has  been  held  that 
the  fact  that  respondent's  term  of  office  was  about  to  expire, 
and  that  the  time  yet  remaining  was  insufficient  to  allow 
the  performance  of  the  duty  required,  was  a  sufficient  return 
to  the  writ.2  So  it  is  held  that  a  proceeding  for  mandamus 
against  a  sole  respondent,  to  compel  the  performance  of  an 
official  duty  at  his  hands,  abates  upon  the  expiration  of  his 
term  of  office.3 

§  38.  Where,  however,  a  continuing  and  perpetual  duty 
is  incumbent  upon  certain  public  officers,  the  rule  is  other- 
wise.4 And  in  such  case,  the  fact  that  the  officers  hold  their 
tenure  by  annual  election,  and  that  their  term  of  office  has 
almost  expired,  will  not  prevent  the  court  from  interfering, 
since  the  duty,  being  continuing  in  its  nature,  may  be  en- 
forced against  the  officers  generally  and  their  successors.5 
And  when  proceedings  in  mandamus  are  pending  against  a 
public  officer  at  the  expiration  of  his  term  of  office,  to  com- 
pel the  performance  of  an  official  duty,  it  is  proper  to  revive 
the  proceedings  against  his  successor  in  office.  Indeed,  such 
practice  is  regarded  as  necessary  to  the  administration  of 
justice  in  view  of  the  changes  which  are  of  frequent  occur- 
rence in  public  offices.6  So  when  the  object  of  proceedings 
in  mandamus  against  a  county  officer  is  to  enforce  a  right 
against  the  county  through  such  officer,  the  proceedings  do 

1  State  v.  Lynch,  8  Ohio  St.  347.  See,  contra,  United  States  v.  Bout- 

2  King  v.  Commissioners  of  Sew-  well,  17  Wall.  604,  where  it  is  held 
ers,  Ld.  Kaym.  1479.  that,  in  the  absence  of  any  statu- 

3  State  v.  Guthrie,  17  Neb.  113.  tory  provision  to  the  contrary,  upon 

4  State  v.  "Warner,  55  Wis.  271.  the  retirement  from  office    of  a 

5  People  v.  Collins,  19  Wend.  56.  public  officer,  proceedings  against 
And  see  People  v.  Champion,  16  him  in  mandamus  abate,  and  his 
Johns.  Rep.  61.  successor  can  not  be  substituted 

6  Hardee  v.  Gibbs,  50  Miss.  802.  upon  the  record  as  respondent. 
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not  abate  by  the  expiration  of  the  term  of  office.  In  such 
case  the  action  is  regarded  as  being  against  the  office  to  com- 
pel the  performance  of  a  duty  devolving  upon  it,  regardless 
of  the  incumbent.1  And  when  a  peremptory  mandamus  has 
been  awarded  against  a  public  officer  for  the  performance 
of  an  official  duty,  but  his  term  of  office  has  expired  and 
the  writ  has  not  been  obeyed,  the  court  may  grant  an  alias 
peremptory  writ  to  his  successor  in  office  for  the  perform- 
ance of  the  required  act.2  So  when  it  is  the  duty. of  a 
county  clerk  to  report  all  fees  received  during  his  term  of 
office,  and  to  pay  into  the  county  treasury  the  excess  of 
moneys  thus  received  above  that  which  he  is  entitled  to  re- 
tain for  his  services  and  for  the  compensation  of  his  em- 
ployees, this  duty  may  be  enforced  by  mandamus,  notwith- 
standing the  expiration  of  his  term  of  office.  In  such  case 
the  duty  is  regarded  as  personal  to  the  defendant,  and  does 
not  devolve  upon  his  successor.3  And  the  writ  will  go  to  a 
former  county  treasurer  whose  term  of  office  has  expired,  to 
compel  him  to  pay  into  the  treasury  of  the  county  moneys 
received  by  him  as  treasurer  which  he  has  failed  to  pay 
over  to  his  successor  in  office.4 

§  39.  Since  mandamus  lies  only  to  compel  the  perform- 
ance of  duties  clearly  prescribed  by  law,  it  will  not  be 
granted  when  there  is  any  substantial  defect  in  the  proof 
of  the  relator's  right.5  Especially  will  the  courts  refuse  in 
such  a  case  to  interfere,  when  it  is  apparent  that  the  inter- 
ests of  third  parties,  not  before  the  court,  are  involved,  even 
though  the  officer  should  express  his  willingness  to  perform 
the  duty  required.6  Thus,  the  writ  will  not  go  to  the  com- 
missioner of  the  general  land  office  of  a  state  for  the  pur- 
pose of  procuring  a  title  to  public  land,  when  it  is  apparent 

1  State  v.  Puckett,  7  Lea,  709;  <  State  v.  Milme,  36  Neb.  801. 
People  v.  Treasurer,  87  Mich.  851.  •  Bracken  v.  Wells,  8  Tex.  88. 

2  People  v.  Supervisor  of  Barnett,  6  Bracken  v.  Wells,  8  Tex.  88; 
100  111.  332.  Tabor   v.  Commissioner  of  Land 

« State  v.  Cole,  25  Neb.  342;  State    Office.  29  Tex.  508. 
v.  Shearer,  29  Neb.  477. 
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that  there  are  other  parties  in  interest  claiming  title  to  the 
land,  who  are  not  represented  in  the  proceedings  for  man- 
damus, since  the  court  will  not  pass  upon  their  rights  in  a 
proceeding  to  which  they  are  not  parties.1 

§  40.  The  writ  is  never  granted  for  the  purpose  of  com- 
pelling the  performance  of  an  unlawful  act,  or  of  aiding  in 
carrying  out  an  unlawful  proceeding.  Thus,  it  will  not  lie 
when  its  result  would  be  to  subject  respondents  to  an  action 
of  trespass  should  they  perform  the  act  commanded.2  !Nbr 
will  it  go  to  a  state  comptroller,  requiring  him  to  transfer 
upon  the  books  of  the  state  certificates  of  the  funded  in- 
debtedness of  the  state,  which  have  been  sold  under  execu- 
$ion,  in  a  manner  different  from  that  prescribed  by  law  for 
the  transfer.3  Nor  will  it  be  granted  to  compel  the  per- 
formance of  an  official  act  when  substantial  doubt  exists  as 
to  the  duty  of  the  officer  to  perform  such  act,4  or  in  cases 
where  the  officers  against  whom  the  relief  is  sought  have  no 
power  or  authority  to  perform  the  act  in  question.5 

§  41.  The  question  of  the  necessity  of  a  demand  and  re- 
fusal to  perform  the  duty  in  controversy  is  one  not  wholly 
free  from  doubt,  and  an  apparent  conflict  of  authority  may 
be  observed  in  the  adjudications  upon  this  subject.  The 
doctrine  has  been  broadly  asserted,  and  is  sustained  by  the 
most  respectable  aufhorities,  that  in  no  event  will  the  writ 
be  granted  to  compel  the  performance  of  an  official  duty, 
until  demand  has  been  made  upon  the  officer  and  he  has  re- 

1  Tabor  v.  Commissioner  of  Land  De  Young,  2  Tex.  497.    But  the 

Office,  29  Tex.  508.    And  in  Texas  doctrine  is  plainly  contrary  to  the 

the  doctrine  is  maintained  that  the  weight  of  authority,  as  we  shall 

writ  will  not  lie  to  a  state  officer,  hereafter  see. 

as  to  a  surveyor,  to  compel  a  sur-  zEx  parte  Clapper,  3  Hill,  458. 

vey  of  a  tract  of  land,  since  the  And  see  People  v.  Commissioners 

proceedings%  against  the  officer  are  of  Highways,  27  Barb.  94 

virtually  proceedings  against  the  3  Menard  v,  Shaw,  5  Tex.  334. 

state,  and  can  not,  therefore,  be  4  Ex  parte  Barmwell,  8  Kich.  (N. 

maintained  without  its    consent,  S.)  264        " 

and  then  only  in  the  manner  indi-  8  Vosburg  v.  McCrary,  77  Tex. 

cated  by  that  consent.    Hosner  v.  568. 
De  Young,  1  Tex.  764;  League  v. 
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fused  to  act.1  Other  cases  have  gone  only  to  the  extent  of 
insisting  upon  proof  of  demand  and  refusal  before  granting 
the  writ  in  an  absolute  or  peremptory  form.2  The  better 
doctrine,  however,  and  one  which  has  the  support  of  strong 
authority,  is  that  which  recognizes  a  distinction  between 
duties  of  a  public  nature  and  affecting  only  the  public  at 
large,  and  those  of  a  private  nature  especially  affecting  the 
rights  of  individuals.  And  it  is  held,  where  the  person  ag- 
grieved has  a  private  interest  in  or  claims  the  immediate 
benefit  of  the  act  sought  to  be  coerced,  that  he  must  first 
make  a  demand  upon  the  officer  to  lay  the  foundation  for 
relief  by  mandamus.8  But  as  regards  duties  of  a  strictly 
public  nature,  incumbent  upon  public  officers  by  virtue  of 
their  office,  and  which  they  are  sworn  to  perform,  no  demand 
and  refusal  are  necessary  as  a  condition  precedent  to  relief 
by  mandamus.  In  such  cases,  no  individual  interests  being 
affected,  there  is  no  one  specially  empowered  to  demand 
performance  of  the  duty,  and  no  necessity  for  a  literal  de- 
mand and  refusal.  The  law  itself  stands  in  the  place  of  a 
demand,  and  the  neglect  or  omission  to  perform  the  duty 
stands  in  the  place  of  a  refusal ;  or,  in  other  words,  the  duty 
makes  the  demand,  and  the  omission  is  the  refusal.4  Again, 
it  has  been  held  that  if  the  duty  is  of  such  a  character  that 

1  State  v.  The  Governor,  1  Dutch.  4  State  v.  County  Judge  of  Mar- 
331;  State  v.  Lehre,  7  Rich.  234;  shall,  7  Iowa,  186;  State  v.  Bailey, 
State  v.  Davis,  17  Minn.  429.    Arid  Ib.  390;    Commonwealth  v.  Corn- 
see    Condit   v.   Commissioners   of  missioners  of  Allegheny,  37  Pa.  St. 
Newton  Co.,  25  Ind.  422;  Talcott  v.  237;  People  v.  Board  of  Education, 
Harbor  Commissioners,  53  Cal.  199.  127  111.  013.     See,  also,  People  v. 

2  Leonard  v.  House,  15  Ga.  473;  Reis,  76  Cal.  269.     But  see  Lake 
Mauran  v.  Smith,  8  R.  I.  192.  Erie  &  W.  R.  Co.  v.  People,  139  Ind. 

'Oroville  &  Virginia  R.  Co.  v.-  158,  where  it  is  held  that  manda- 

Supervisors  of  Plumas,  87  Cal.  854  mus  will  not  lie  to  compel  a  rail- 

And  see  Commonwealth  v.  Com-  way  company  to  remove  an  ob- 

inissioners  of  Allegheny,  37  Pa.  St.  struction    from   a   public    ditch, 

237 ;  State  v.  County  Judge  of  Mar-  when  no  demand  has  been  made 

shall,  7  Iowa,  186;  State  v.  Bailey,  upon  the  company  for  such   re- 

Ib.  390;  Ingerman  v.  State,  128  Ind.  movaL 
225. 

4 


50  MANDAMUS.  [PART  -i. 

its  performance  can  not  be  expected  without  demand,  the 
writ  will  not  issue  until  demand  is  made;  but  where  the 
duty  is  plain  and  specific,  relating  to  an  act  which  the  law 
requires  of  public  officers,  no  demand  is  necessary.1  It  must, 
however,  in  all  cases  clearly  appear  that  the  officer  against 
whom  the  jurisdiction  by  mandamus  is  invoked  is  actually 
in  default  in  the  performance  of  some  act  which  the  law 
specially  enjoins  as  a  duty  resulting  from  his  office.2 

§  42.  "We  come  next  to  the  consideration  of  a  fundamental 
rule,  underlying  the  entire  jurisdiction  by  mandamus,  and 
especially  applicable  in  determining  the  limits  to  the  exercise 
of  the  jurisdiction  over  public  officers.  That  rule  is,  that  in 
all  matters  requiring  the  exercise  of  official  judgment,  or 
resting  in  the  sound  discretion  of  the  person  to  whom  a  duty 
is  confided  by  law,  mandamus  will  not  lie,  either  to  control 
the  exercise  of  that  discretion,  or  to  determine  upon  the  de- 
cision which  shall  be  finally  given.  And  whenever  public 
officers  are  vested  with  powers  of  a  discretionary  nature  as 
to  the  performance  of  any  official  duty,  or  in  reaching  a  given 
result  of  official  action  they  are  required  to  exercise  any  de- 
gree of  judgment,  while  it  is  proper  by  mandamus  to  set  them 
in  motion  and  to  require  their  action  upon  all  matters  offi- 
cially intrusted  to  their  judgment  and  discretion,  the  courts- 
will  in  no  manner  interfere  with  the  exercise  of  their  discre- 
tion, nor  attempt  by  mandamus  to  control  or  dictate  the 
judgment  to  be  given.3  Indeed,  so  jealous  are  the  courts 

1  Humboldt  Co.  v.  County  Com-  pie  v.  Attorney-General,  22  Barb, 
missioners  of  Churchill,  6  Nev.  30.  114;  People  v.  Brennan,  39  Barb. 

2  Cincinnati  College  v.  La  Rue,  651;  Freeman  v.  Selectmen  of  New 
22  Ohio  St.  469.  Haven,  34  Conn.  406;    American 

3  United    States   v.  Seaman,   17  Casualty  Insurance  Co.  v.  Fyler,  60 
How.  225;   United  States  v.  The  Conn.  448;  Territory  v.  Nowlin,  3 
Commissioner,  5  Wall  563;  Secre-  Dak.  349;  State  v.  Deane,  23  Fla. 
tary  v.  McGarrahan,  9  Wall.  298;  121;  State  v.  Verner,  30  S.  C.  277; 
State  v.  Board  of  Liquidators,  23  State  v.  Hagood,  30  S.  C.519;  King 
La.  An.  388;  State  v.  Shaw,  Ib.  790;  v.  Licensing  Justices,  4  Dow.  &  Ry. 
State  v.  Warmoth,  23  La.  An.  76;  735;  State  v.  Robinson,  1  Kan.  188; 
People  v.  Collins,  19  Wend.  56;  Peo-  State  v.  Bonner,  Busb.  L.  257;  Com- 
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of  encroaching  in  any  manner  upon  the  discretionary  powers 
of  public  officers,  that  if  any  reasonable  doubt  exists  as  to 
the  question  of  discretion  or  want  of  discretion,  they  will 
hesitate  to  interfere,  preferring  rather  to  extend  the  benefit 
of  the  doubt  in  favor  of  the  officer.1 

§  43.  Illustrations  of  the  rule  and  of  its  application  are 
so  numerous  that  it  will  suffice  to  indicate  only  a  few  of  the 
more  important.  It  will  be  observed  that  most  of  the  cases 
in  which  the  rule  has  been  recognized  and  applied  are  cases 
in  which  the  powers  of  the  officer,  as  to  the  act  sought  to  be 
coerced,  were  powers  of  a  quasi-judicial  nature.  And  when 
the  official  duty  in  question  involves  the  necessity  upon  the 
part  of  the  officer  of  making  some  investigation,  and  of  ex- 
amining evidence  and  forming  his  judgment  thereon,  a  proper 
case  is  presented  for  the  application  of  the  rule.  Thus, 
when  the  question  involved  was  whether  the  relator,  a 
printer  to  the  senate  of  the  United  States,  was  entitled  to 
receive  from  the  superintendent  of  public  printing  and  to 
print  certain  public  documents,  and  in  determining  the  ques- 
tion of  relator's  right  it  was  necessary  for  che  superintend- 
ent to  investigate  the  usages  and  practice  of  congress  upon 
the  subject,  and  to  examine  evidence  before  forming  his 
ultimate  judgment,  it  was  held  that  the  duty  was  so  far  ju- 
dicial in  its  nature  that  its  performance  could  not  be  con- 

raon  wealth  v.  Cochran,  5  Binn.  87;  of  Patents,  2  Mac  Arthur,  90,  1'2~>: 

s.i me  v.  Same,  6  Binn.  456;  Sey-  Holliday  v.  Henderson,  67  Ind.  103; 

mour  v.  Ely,  87  Conn.  103;  Swan  v.  Bledsoe  v.  International  R.  Co.,  40 

Gray,  44  Miss.  393;  People  v.  Adam,  Tex.  537;  Rutter  v.  State,  38  Ohio 

;  Mich.  427;  Rowland  v.  Eldredge,  St.  496;  Bailey  v.  Ewart,  52  I<m;i, 

43  N.  Y.  457;  People  v.  Leonard,  111;  People  v.  Fairchild,  67  K  Y. 

74  N.  Y.  443;  State  v.  Police  Jury,  834:  Queen  v.  Holl,  7  Q.  B.  D.  r.;:.. 

29  La.  An.  146;  State  v.  Board  of  -And  see,  for  the  application  of  the 

Liquidators,  29  La.  An.  264;  State  doctrine  of  the  text  to  corporate 

v.  Attorney-General,  30  La.  An.  954;  officers,  the  chapters  on  Private 

Shober  v.   Cochrane,  53  Md.  544;  Corporations  and  Municipal  Cor- 

Berrymnn  r.  Perkins,  55  Cal.  483;  porations,  post. 

State  v.  Nash,  23   Ohio   St.  568;  » State  v.  Warmoth,  23  La.  An. 

United  States  v.  Thacher,  2  Mao-  76. 
Arthur,  24;  Hull  v.  Commissioner 
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trolled  by  mandamus.1  So  the  issuing  of  a  patent  for  public 
lands  by  the  commissioner  of  the  United  States  land  office, 
being  a  duty  which  involves  the  exercise  of  judgment  and 
discretion  in  passing  upon  the  proofs  presented  and  in  de- 
termining the  questions  of  fact  involved,  mandamus  for  its 
performance  will  not  lie  to  the  secretary  of  the  interior  or 
to  the  land  commissioner.2  And  upon  the  same  principle 
the  writ  will  not  be  granted  to  compel  the  commissioner  of 
patents  to  issue  a  patent  which  he  has  refused.3 

§  44.  The  duties  of  a  board  of  registration,  authorized  by 
law  to  decide  upon  the  qualifications  of  electors,  are  re- 
garded as  duties  which,  although  not  strictly  judicial,  yet 
require  the  exercise  of  judgment  and  discretion.  When, 
therefore,  one  has  been  refused  the  right  of  suffrage  by  such 
a  board,  he  can  not  by  mandamus  compel  them  to  admit  him 
as  an  elector.4  And  when  the  duties  of  an  officer  charged 
with  the  registration  of  voters  requires  the  exercise  of  judg- 
ment upon  his  part,  the  writ  will  not  go  to  compel  him  to 
strike  certain  names  from  the  list  of  voters  as  prepared  by 
him.5  So  where  magistrates  are  intrusted  by  law  with  the 
power  of  granting  licenses  for  public  houses,  and  have  acted 
upon  an  application,  and  in  the  exercise  of  their  discretion 
have  refused  the  license,  they  can  not  be  compelled  by  man- 
damus to  rehear  the  application.6  And  where  the  duty  of 
selecting  a  route  for  a  highway  is  confided  by  law  to  a  spe- 
cial commission  or  board  of  officers,  their  decision  will  not 
be  reviewed  collaterally  in  proceedings  by  mandamus  to 
compel  an  inferior  board  to  construct  the  highway  as  thus 
located.7 

1  United   States   v.  Seaman,  17  v.  McKeeby,  5  Nev.  369,  it  was  held 
How.  225.  that  a  registering  officer  might  be 

2  United  States  v.  The  Commis-  required  by  mandamus  to  register 
sioner,  5  Wall  563;  Secretary  v.  the    names   of   voters  who  were 
McGarrahan,  9  WalL  298.  properly  entitled  to  vote. 

3  Hull  v.  Commissioner  of  Pat-  8  Maxwell  v.  Burton,  2  Utah,  595. 
ents,  2  Mac  Arthur,  90,  125.  6  King  v.  Licensing  Justices,  4 

4  Freeman  v.  Selectmen  of  New  Dow.  &  Ey.  735. 

Haven,  34  Conn.  406.  But  in  Davies        '  People  v.  Collins,  19  Wend.  56. 
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§  44#.  In  further  illustration  of  the  rule,  the  writ  will  not 
be  granted  to  compel  the  auditor  of  a  state,  whose  duty  it  is 
to  publish  certain  public  statements  in  newspapers  having 
the  largest  general  circulation,  to  publish  in  a  particular 
paper,  since  he  is  required  to  exercise  his  judgment  in  mak- 
ing such  selection.1  And  when  a  board  of  municipal  officers 
are  vested  with  discretionary  powers  of  a  judicial  nature  in 
the  removal  of  subordinate  officers,  and  when  in  the  exercise 
of  such  discretion  they  have  removed  an  officer,  he  will  not 
be  restored  by  mandamus.2  Upon  the  same  principle,  when 
the  teacher  of  a  public  school  is  empowered  to  suspend  pupils 
from  the  privileges  of  the  school,  and  has  made  such  a  sus- 
pension for  misconduct,  he  will  not  be  compelled  by  manda- 
mus to  restore  such  pupil.3  And  when  a  superintendent  of 
schools  is  vested  with  discretionary  powers  as  to  the  grant- 
ing of  certificates  of  q  ualification  to  teachers  after  examina- 
tion, the  writ  will  not  be  allowed  to  compel  him  to  issue  such 
a  certificate.4  So  when  a  county  superintendent  of  instruc- 
tion, who  is  intrusted  with  the  duty  of  passing  upon  appli- 
cations for  the  division  of  school  districts,  has  acted  upon 
and  denied  such  an  application,  mandamus  will  not  lie  to 
correct  his  action,  especially  when  the  parties  aggrieved  have 
a  remedy  by  appeal  from  his  decision.6  So  the  discretion  of 
a  superintendent  of  a  state  asylum  for  the  insane,  in  permit- 
ting a  patient  to  be  temporarily  removed  from  the  asylum, 
will  not  be  controlled  by  mandamus  to  compel  the  return  of 
such  patient  to  the  asylum.8 

§  445.  The  doctrine  under  discussion  has  been  frequently 
applied  in  cases  where  it  was  sought  to  control  by  mandamus 
the  action  of  a  board  of  officers  intrusted  by  law  with  dis- 

1  Holliday  v.  Henderson,  67  Ind.  But  the  writ  has  been   granted 
103.  against  a  superintendent    of   an 

2  State  v.  Board  of  Fire  Commis-  insane  asylum  to  procure  the  dis- 
sioners,  20  Ohio  St.  24.  charge  of  one  who  had  been  con- 

3  State  v.  Burton,  45  "Wis.  150.  fined  in  such  asylum  as  a  lunatic, 

4  Bailey  v.  Ewart,  52  Iowa,  111.        but  who  had  recovered.    Statham 
*  State  v.  Clary,  25  Neb.  403.  v.  Blackford,  89  Va,  771. 

6  Rutter  v.  State,  38  Ohio  St.  496. 


54:  MANDAMUS.  [PAET   I. 

cretionary  powers  in  the  granting  of  licenses  to  practice 
medicine  or  surgery.  Thus,  when  a  state  board  of  health  is 
empowered  to  grant  certificates  to  applicants,  entitling  them 
to  practice  medicine  and  surgery  within  the  state,  the  judg- 
ment of  such  officials  will  not  be  controlled  by  mandamus 
to  compel  them  to  issue  a  certificate  to  an  applicant.1  So 
when  a  state  board  of  medical  examiners  are  intrusted  by 
law  with  the  duty  of  granting  certificates  or  licenses  for  the 
practice  of  medicine  to  all  persons  who  shall  furnish  satis- 
factory proof  of  having  received  diplomas  or  licenses  from 
legally  chartered  medical  institutions  in  good  standing,  their 
duties  in  granting  such  licenses  being  of  a  discretionary  nat- 
ture  involving  the  exercise  of  judgment  upon  their  part, 
mandamus  will  not  lie  to  compel  them  to  issue  such  a  license 
or  certificate.2  And  when  a  board  of  health  are  intrusted 
with  the  power  of  admitting  persons  to  practice  medicine 
or  surgery  within  a  county,  and  in  passing  upon  such  ap- 
plications they  are  invested  with  discretionary  powers  in 
determining  what  are  reputable  medical  colleges  whose 
diplomas  shall  admit  the  holder  to  the  practice  of  his  pro- 
fession, and  have  acted  upon  the  matter  and  rejected  an 
applicant  because  his  diploma  was  not  from  a  reputable  col- 
lege, their  action  will  not  be  reviewed  by  mandamus  to  com- 
pel the  admission  of  the  relator  to  practice.3  So  when  it  is 
the  duty  of  a  state  board  of  dental  examiners  to  issue  a 
license  to  any  regular  graduate  of  any  reputable  dental  col- 
lege, authorizing  the  holder  to  practice  •  dentistry,  it  being 
the  duty  of  such  board  to  determine  the  question  of  fact  as 
to  what  is  a  reputable  dental  college,  the  writ  will  not  go 
to  control  their  action,  or  to  compel  them  to  issue  a  license.4 
If,  however,  such  board  has  no  other  discretion  under  the 
statute  than  in  determining  the  character  of  the  college  issu- 

1  State  v.  Gregory,  83  Mo.  123;  'State  v.  Board  of  Health,  58 

State  v.  State  Board  of  Health,  103  N.  J.  L.  594 

Mo.  22.  *  People  v.  Dental  Examiners,  110 

2Barmore  v.  State  Board,  21  Ore.  111.  180. 
301. 
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ing  the  diploma,  their  judicial  or  discretionary  power  is 
exhausted  when  they  have  decided  that  question;  and  having 
recognized  the  college  whose  diploma  is  held  by  the  peti- 
tioner as  reputable  within  the  meaning  of  the  statute,  the 
duty  to  issue  the  license  then  becomes  a  mere  ministerial 
duty,  which  may  be  enforced  by  mandamus.1 

§  4Ac.  Under  the  legislation  of  many  of  the  states  the 
duty  is  intrusted  to  state  officers  of  examining  the  affairs  of 
domestic  or  foreign  insurance  companies  and  of  granting 
licenses  to  such  companies  authorizing  them  to  transact 
business  within  the  state,  if  in  the  judgment  of  such  officers 
the  companies  have  complied  with  the  requirements  of  the 
law,  and  their  condition  is  such  as  to  entitle  them  to  a 
license.  The  general  rule  denying  relief  by  mandamus  to 
control  the  action  of  public  officials  when  such  action  in- 
volves the  exercise  of  judgment  or  discretion  upon  their 
part  is  uniformly  applied  in  this  class  of  cases.  Whenever, 
therefore,  state  officers  are  invested  with  discretionary  pow- 
ers, requiring  the  exercise  of  their  official  judgment,  either 
in  granting,  refusing  or  revoking  licenses  to  foreign  or  do- 
mestic insurance  companies,  authorizing  them  to  transact 
business  within  the  state,  their  action  will  not  be  controlled 
by  mandamus,  and  the  writ  will  not  go  to  compel  them 
either  to  issue  a  license  or  to  revoke  one  already  issued.2 
And  this  is  true,  even  though  the  judgment  of  the  court  as 
to  the  construction  of  the  statutes  under  which  such  license 
has  been  refused  may  differ  from  that  of  the  officer,  since 
the  courts  will  not  by  mandamus  substitute  their  own  judg- 
ment for  that  of  public  officers  who  are  charged  by  law 
with  the  performance  of  a  duty  requiring  the  exercise  of 
judgment  and  discretion  on  their  part.* 

1  Dental  Examiners  v.  People,  123  v.  Wilder,  40  Kan.  561;   State  v. 
111.  227.  Moore,  42  Ohio  St  10&    See,  also, 

2  State  v.  Carey,  2  N.  Dak.  88;  Ohio  v.  Moore,  89  Ohio  St.  480. 
American  Casualty  Insurance  Co.        3  American  Casualty  Insurance 
v.  Fyler,  60  Conn.  448;    State  v.  Co.  v.  Fyler,  60  Conn.  448. 
Benton,  25  Neb.  834;  Insurance  Co. 
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§  4:5.  "Where,  under  the  laws  of  a  state,  the  attorney- 
general  of  the  state  or  the  public  prosecutor  of  a  county  is 
empowered  to  determine  in  what  cases  proceedings  by  in- 
formation in  the  nature  of  a  quo  warranto  shall  be  instituted 
to  try  the  title  to  any  public  office  or  franchise,  or  to  test 
the  constitutionality  of  a  statute,  he  is  regarded  as  vested 
with  a  discretion,  the  exercise  of  which  is  in  its  nature  a 

I  judicial  act,  over  which  the  courts  have  no  control.     And 
when  such  officer  has  declined  to  institute  proceedings  in 

.  quo  warranto,  mandamus  does  not  lie  to  reverse  his  decision 

Jor  to  compel  him  to  bring  the  action.1 

§  46.  In  the  application  of  the  rule  under  discussion,  it 
remains  to  be  noticed  that  it  is  not  limited  to  officers  of  a 
judicial  nature,  or  whose  duties  are  in  the  main  quasi- 
judicial,  but  it  is  extended  to  all  officers,  whether  of  an  ex- 
ecutive or  ministerial  nature,  who  are,  as  to  certain  official 
acts  or  duties,  vested  with  powers  of  a  quasi-judicial  char- 
acter. And  while,  as  we  shall  hereafter  see  in  our  examina- 
tion of  the  law  of  mandamus  as  applicable  to  ministerial 
officers,  the  writ  is  freely  granted  to  compel  the  performance 
of  strictly  ministerial  duties,  yet  where  officers  whose  func- 
tions are  chiefly  ministerial  are  intrusted  with  the  per- 
formance of  certain  special  duties  requiring  the  exercise  of 
judgment  and  discretion,  they  can  not,  as  to  such  duties,  be 
controlled  by  mandamus;  and  while  they  may  be  set  in  mo- 
tion and  compelled  to  act,  the  courts  will  not  dictate  what 
their  action  shall  be.2  Thus,  when  the  location  of  a  county 
seat  is  by  law  intrusted  to  the  judgment  of  certain  commis- 
sioners appointed  for  that  purpose,  who  have  performed 

1  People  v.  Attorney-General,  22  457;  People  v.  Brennan,  39  Barb. 
Barb.  114;  People  v.  Fairchild,  67  651;  State  v.  Robinson,  1  Kan.  188; 
N.  Y.  334;  Thompson  v.  Watson,  48  State  v.  Bonner,  Busb.  L.  257;  Corn- 
Ohio  St.  552;  Everding  v.  McGinn,  mon wealth  v.  Cochran,  5  Binn.  87; 
23  Ore.  15;  People  v.  Attorney-  Same  v.  Same,  6  Binn.  456;  Sey- 
General,  41  Mich.  728.  But  see,  mour  v.  Ely,  37  Conn.  103;  Swan  r. 
contra,  Fuller  v.  Ellis,  98  Mich.  96.  Gray,  44  Miss.  393;  People  v.  Adam, 

2Howland  v.  Eldredge,  43  N.  Y.  3  Mich.  427. 
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their  duty  and  fixed  upon  the  location,  their  decision  can  not 
be  controlled  or  altered  by  mandamus.1  So  when  a  board 
of  county  commissioners  are  empowered  by  law  to  call  an 
election  for  the  relocation  of  a  county  seat,  upon  the  petition 
of  legal  voters  of  the  county,  and  have  passed  upon  and  re- 
jected such  a  petition,  the  matter  resting  wholly  within 
their  jurisdiction,  mandamus  will  not  lie  to  correct  their 
action  or  to  require  them  to  order  such  election,  especially 
when  their  proceedings,  if  erroneous,  are  subject  to  review 
by  a  court  designated  for  that  purpose.2  So  when  a  public 
officer,  such  as  a  clerk  of  a  court,  a  state  comptroller,  or  the 
president  of  a  board  of  county  supervisors,  is  intrusted  with 
the  duty  of  approving  the  official  bonds  of  county  officers, 
such  duty  involving  the  exercise  of  judgment,  the  writ  will 
not  go  to  control  the  action  of  such  officer  or  to  compel  his 
approval  of  such  a  bond.3  So  when  the  clerk  of  a  court  re- 
fuses to  approve  a  bond  tendered  as  security  for  costs  in  a 
judicial  proceeding,  upon  the  ground  of  its  insufficiency,  his 
approval  will  not  be  coerced  by  mandamus.4  And  when  it 
is  the  duty  of  a  board  of  county  officers  to  pass  upon  the 
sufficiency  of  an  official  bond,  while  they  may  be  set  in  mo- 
tion and  compelled  to  act,5  the  exercise  of  their  judgment  as 
to  such  approval  can  not  be  controlled  by  mandamus.6  Nor 
will  mandamus  be  granted  to  compel  the  approval  of  an 
official  bond,  when  it  appears  by  the  return  that  another 
person  has  been  duly  elected  to  the  office  and  has  entered 
upon  the  discharge  of  its  duties.7  Where,  however,  a  board 
of  supervisors,  whose  duty  it  is  to  accept  the  official  bond 
of  a  public  officer,  have  refused  to  accept  it  upon  the  sole 
ground  that  the  officer  was  not  elected,  it  appearing  to  the 

1  State  v.  Bonner,  Busb.  L.  257.  *  State  v.  Commissioners  of  Bel- 

2  State  v.  Nelson,  21  Neb.  573.  mont  County,  81  Ohio  St.  451. 

3  Swan   v.  Gray,    44   Miss.   898;  6Buckman  v.  Commissioners  of 
Shot  well  v.Covington,  69  Miss.  735;  Beaufort,  80  N.  C.  121;  Arapahoe 
State  v.  Barnes,  25  Fla.  298.    And  County  v.  Crotty,  9  Colo.  818. 

see  Ross  v.  People,  78  111.  :>?.">.  7  Commissioners  v.  State,  61  IncU 

«  McDuffie  v.  Cook,  65  Ala.  430.        379. 
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court  that  he  was  duly  elected,  he  is  entitled  to  the  aid  of  a 
mandamus  to  compel  the  board  to  accept  his  bond.1 

§  47.  It  is  held,  in  further  illustration  of  the  rule  as  ap- 
plied to  ministerial  officers,  that  when  the  auditor-general 
of-  a  state  is  authorized  to  withhold  tax  deeds  for  land  sold 
for  unpaid  taxes,  if  he  shall  discover  that,  on  account  of 
irregular  assessments,  or  for  any  other  cause,  the  lands 
should  not  have  been  sold,  he  is  vested  with  powers  so  far 
judicial  in  their  nature  that  mandamus  will  not  lie  to  require 
him  to  issue  a  deed  in  such  case.2  And  when  it  is  made  the 
duty  of  town  assessors,  whenever  the  consent  of  a  majority 
of  the  tax-payers  of  the  town  shall  be  obtained  to  the  issu- 
ing of  town  bonds  in  aid  of  a  railway,  to  make  affidavit  of 
such  fact,  mandamus  will  not  go  to  compel  the  assessors  to 
make  such  affidavit,  their  judgment  being  final  upon  the 
matter.  "While,  in  such  case,  it  is  conceded  that  the  courts 
may  by  mandamus  compel  the  officers  to  proceed  and  con- 
sider the  evidence  on  which  their  decision  must  necessarily 
rest,  the  writ  will  not  require  them  to  come  to  any  particu- 
lar conclusion,  since  this  would  be,  in  effect,  to  take  away 
their  discretionary  powers,  and  to  substitute  the  opinion  of 
the  court  in  lieu  thereof.3  And  where  a  superintendent  of 
highways  is  intrusted  with  the  inspection  of  improvements 
and  repairs  made  upon  the  highways  by  the  contractor  for 
that  purpose,  and  with  the  power  of  determining  as  to  their 
sufficiency,  and  the  contractor  is  to  be  paid  only  upon  the 
superintendent's  certificate  of  sufficiency,  mandamus  will  not 
lie  to  compel  the  superintendent  to  issue  his  certificate,  when 
in  the  exercise  of  his  judgment  he  has  decided  otherwise.4 

§  48.  As  an  illustration  of  the  rule  as  applied  to  officers 
whose  general  functions  are  of  an  executive  nature,  it  is  held, 
under  an  act  of  legislature  providing  thq,t  the  public  adver- 
tising of  a  municipal  corporation  shall  be  given  to  four  news- 
papers having  the  largest  circulation,  to  be  designated  by 

1  State  v.  Freeholders  of  Camden        3  Rowland  v.  Eldredge,  43  N.  Y. 
County,  35  N.  J.  L.  217.  457. 

2  People  v.  Adam,  3  Mich.  427.  4  Seymour  v.  Ely,  37  Conn.  103. 
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the  mayor  and  comptroller  of  the  city,  since  the  determina- 
tion of  the  question  of  fact  as  to  which  papers  have  the 
largest  circulation  necessarily  involves  the  hearing  and  con- 
sideration of  evidence,  that  the  writ  will  not  go  to  compel 
such  officers  to  designate  particular  papers.  It  is  proper, 
however,  to  require  the  officers  to  meet  and  act  upon  the 
question,  without  directing  them  to  act  in  a  particular  man- 
ner, or  to  reach  a  particular  result.1  So  when  a  board  of 
state  officers  are  intrusted  by  law  with  the  letting  of  con- 
tracts for  the  public  printing  of  the  state,  and  are  vested 
with  certain  discretionary  powers  in  determining  what  bids 
shall  .be  accepted,  the  courts  will  not  interpose  by  mandamus 
to  control  such  discretion.2  And  an  additional  ground  for 
denying  relief  in  such  case'is  found  in  the  fact  that,  while 
the  board  of  state  officers  intrusted  with  the  letting  of  the 
contract  are  the  nominal  parties  defendant,  the  state  is  the 
real  party  in  interest,  and  no  action  can  be  maintained  against 
a  state  without  its  consent.3 

i  People  v.  Brennan,  39  Barb.  651 ;       2  State  v.  Robinson,  1  Kan.  188. 
People  v.  Common  Council  of  Troy,        *  Mills    Publishing   Company  v. 
78  N.  Y.  33.  Larrabee,  78  Iowa,  97. 


60  MANDAMUS.  [PART   I. 


II.     ELECTION,  TITLE  AND  POSSESSION  OF  OFFICES. 

§  49.    Questions  of  title  and  possession  usually  determined  by  quo  war- 
ranto;  refusal  to  accept  office. 

50.  Reasons  for  refusing  mandamus  in  such  cases. 

51.  Illustrations  of  the  rule. 

52.  Mandamus  allowed  to  swear  an  officer. 

53.  Not  allowed  in  cases  of  disputed  title;  when  allowed  to  compel 

issuing  of  commission. 
54    Will  not  lie  to  compel  appointments  to  office. 

55.  Incidents  to  title  and  election  to  public  offices. 

56.  The  writ  lies  to  canvassers  of  election  returns. 
56o.  How  far  court  may  consider  returns. 

57.  Does  not  lie  where  officers  are  intrusted  with  judicial  powers; 

nor  where  they  have  already  acted. 

58.  The  rule  illustrated;  mandamus  refused  to  compel  holding  of 

election. 

59.  Not  allowed  to  canvassers  of  elections  before  time  to  act. 

60.  The  writ  granted  to  compel  issuing  of  certificates  of  election. 

61.  Foundation  of  the  rule. 

62.  Application  of  the  rule  where  office  is  already  filled;  remedy  at 

law. 

63.  The  rule  applied  regardless  of  general  functions  of  officer. 
64    Writ  not  granted  where  it  would  prove  unavailing. 

65.  When  allowed  to  compel  issuing  of  commission. 

66.  Will  lie  to  compel  delivery  of  election  returns;  taking  of  testi- 

mony; issuing  election  notices. 

§  49.  In  determining  the  extent  to  which  the  courts  may 
propBrly  interfere  by  mandamus  with  questions  relating  to 
the  title  to  and  possession  of  public  offices,  it  is  necessary  to 
recur  to  an  important  principle,  frequently  asserted  through- 
out these  pages,  and  which  may  be  properly  termed  the  con- 
trolling principle  governing  the  entire  jurisdiction  by  man- 
damus. It  is  that  in  all  cases  where  other  adequate  and 
specific  remedy  exists  at  law  for  the  grievance  complained 
of,  the  writ  of  mandamus  is  never  granted.  Applying  this 
principle  to  cases  where  relief  has  been  sought  to  determine 
disputed  questions  of  title  to  and  possession  of  public  offices, 
the  courts  have  almost  uniformly  refused  to  lepd  their  aid 
by  mandamus,  since  the  remedy  by  information  in  the  nat- 
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ure  of  a  quo  warranto  is  justly  regarded  as  the  most  appro- 
priate and  efficacious  remedy  for  testing  the  title  to  an 
office,  as  well  as  the  right  to  the  possession  and  exercise  of 
the  franchise.  And  the  rule  may  now  be  regarded  as  es- 
tablished by  an  overwhelming  current  of  authority  that 
when  an  office  is  already  filled  by  an  actual  incumbent,  ex- 
ercising the  functions  of  the  office  de  facto  and  under  color 
of  right,  mandamus  will  not  lie  to  compel  the  admission  of 
another  claimant,  or  to  determine  the  disputed  question  of 
title.  In  all  such  cases  the  party  aggrieved,  who  seeks  an 
adjudication  upon  his  alleged  title  and  right  of  possession 
to  the  office,  will  be  left  to  assert  his  rights  by  the  aid  of  an 
information  in  the  nature  of  a  quo  warranto,  which  is  the 
only  efficacious  and  specific  remedy  to  determine  the  ques- 
tions in  dispute.1  And  whenever  it  is  apparent  on  the  face 


1  People  v.  Corporation  of  New 
York,  3  Johns.  Cas.  79;  People  v. 
Supervisors  of  Greene,  12  Barb. 
217;  People  v.  Lane,  55  N.  Y.  217; 
In  re  Gardner,  68  N.  Y.  467;  People 
v.  Goetting,  133  N.  Y.  369;  Ander- 
son v.  Colson,  1  Neb.  172;  Bonner 
v.  State  of  Georgia,  7  Ga.  473;  St. 
Louis  Co.  Court  v.  Sparks.  10  Mo. 
118;  State  v.  Rodman,  43  Mo.  2oG; 
People  v.  Common  Council  of  De- 
troit, 18  Mich.  338;  Frey  v.  Michie, 
68  Mich.  323;  Pariseau  v.  Board  of 
Education,  96  Mich.  302;  Swartz 
t?.  Large,  47  Kan.  304;  French  v. 
Cowan,  79  Me.  426;  Underwood  v. 
•White,  27  Ark.  382;  People  v.  For- 
quer,  Breese,  68;  State  v.  Dunn, 
Min.  (Ala.)  46;  Commonwealth  v. ' 
Commissioners  of  Philadelphia,  6 
Whart.  476;  King  v.  Mayor  of  Col- 
chester, 2  T.  R.  260:  Queen  v.  Derby, 
7  Ad.  &  E.  419;  King  v.  Winches- 
ter, Ib.  215;  Denver  v.  Hobart,  10 
Nev.  28;  Ex.  parte  Harris,  52-  Ala. 
87;  Meredith  v.  Board  of  Super- 


visors, 50  CaL  433;  Duane  v.  Mc- 
Donald, 41  Conn.  517;  Harrison  v. 
Simonds,  44  Conn.  318;  Brown  v. 
Turner,  70  N.  C.  93.  See,  also, 
Swain  v.  McRae,  80  N.  C.  Ill;  State 
v.  Palmer,  10  Neb.  203;  Biggs  v. 
McBride,  17  Ore.  640;  Kelly  v.  Ed- 
wards,  69  Cal.  460;  People  v.  New 
York  Infant  Asylum,  122  N.  Y. 
190.  But  see,  contra,  Conlin  v.  Al- 
drich,  98  Mass.  557,  where  manda- 
mus was  granted  to  compel  the 
members  of  a  school  committee  to 
allow  the  relator  to  act  as  a  mem- 
ber of  the  committee,  although 
they  had  previously  recognized  a 
third  person  as  a  member  and  al- 
lowed him  to  act  in  that  capacity. 
So  in  Keough  v.  Board  of  Alder- 
men, 156  Mass.  403,  and  Russell  v. 
Wellington,  157  Mass.  100,  the  writ 
was  granted  to  determine  the  title 
to  municipal  offices,  to  admit  peti- 
tioners thereto,  and  to  oust  re- 
spi  indents  from  exercising  the 
functions  of  such  offices.  So  in 
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of  the  pleadings  that  the  issue  presented  involves  a  deter- 
mination as  to  the  person  properly  elected  to  an  office  or 
entitled  to  exercise  its  functions,  the  writ  of  mandamus  will 
be  withheld.1  l!^or  is  it  the  proper  function  of  the  writ  of 
mandamus  to  restrain  one  who  claims  title  to  a  public  office 
from  qualifying  as  such  officer,  or  from  discharging  the  du- 
ties of  his  office.2  Upon  the  other  hand,  when  one  who  is 
appointed  to  a  public  office,  such  as  that  of  sheriff,  refuses 
to  take  the  oath  of  office  and  to  perform  its  duties,  the  writ 
will  not  go  to  compel  him  to  accept  of  the  office  and  to  dis- 
charge its  duties.3 

§  50.  Aside  from  the  existence  of  another  adequate  rem- 
edy by  proceedings  in  quo  warranto  to  test  the  title  of  an 
incumbent  to  his  office,  it  is  a  sufficient  objection  to  relief  by 
mandamus  in  such  a  case,  that  the  granting  of  the  writ  would 
have  the  effect  of  admitting  a  second  person  to  an  office 
already  filled  by  another,  both  claiming  to  be  duly  entitled 
thereto,  and  resort  must  still  be  had  to  further  proceedings 
to  test  the  disputed  title.4  And  the  rule  finds  still  further 
support  in  the  fact  that,  ordinarily,  the  determination  of  the 
question  of  title  to  a  disputed  office  upon  proceedings  in 
mandamus  would  be  to  determine  the  rights  of  the  de  facto 
incumbent  in  a  proceeding  to  which  he  is  not  a  party.5 

Lawrence  v.  Hanley,  84  Mich.  399,  against  the  incumbent,  such  judg- 
upon  an  application  for  a  manda-  ment  would  not  necessarily  install 
mus  to  compel  the  delivery  of  the  the  claimant  into  the  office,  and 
books  pertaining  to  an  office,  in  a  he  might  still  be  obliged  to  resort 
contest  between  two  rival  claim-  to  other  process  to  obtain  posses- 
ants,  the  court  proceeded  to  a  de-  sion. 

termination  of  the    title    of   the  l  Anderson  v.  Colson,  1  Neb.  172. 

contesting  parties  to  the  office  in  2  People  VA  Ferris,  76  N.  Y.  326. 

question.    And  in  Harwood  v.  Mar-  s  Regina  v.  Parker-Hutchison,  32 

shall,  9  Md.  83,  mandamus  was  held  L.  R.  Ir.  142. 

to  be  the  proper  remedy  to  deter-  4  Bang  v.  Mayor  of  Colchester,  2 

mine  the  title  to  a  disputed  office,  T.  R.  260. 

and  to  restore  the  relator  thereto,  5  St.  Louis  Co.  Court  v.  Sparks,  10 

even  though  quo  warranto  would  Mo.  118;  Common  wealth  v.  Perkins, 

lie,  upon  the  ground  that  the  latter  7  Pa.   St.  42;   People  v.  Forquer, 

remedy  might  prove    inadequate  Breese,  68;  People  v.  Corporation 

by  reason  of  delay,  and  that  while  of  New  York,  3  Johns.  Cas.  79. 
judgment  of  ouster  might  be  given 
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§  51.  In  illustration  of  the  rule  under  consideration,  it 
has  been  held  that  when  one  claims  to  have  been  elected  by 
the  common  council  of  a  city  to  the  office  of  assessor,  and 
alleges  that  the  council  wrongfully  deprive  him  of  his  office 
by  refusing  to  count  one  vote  in  his  favor,  no  case  is  pre- 
sented authorizing  the  court  to  interfere  by  mandamus.1 
And  when  a  decision  upon  the  application  for  mandamus 
would  have  the  effect  of  deciding  which  of  two  parties  is 
entitled  to  exercise  the  chief  executive  power  of  the  state, 
neither  of  them  being  before  the  court,  the  relief  will  be 
withheld  and  the  parties  will  be  left  to  proceedings  in  quo 
warranto,  even  though  the  relator  shows  a  clear,  legal  right, 
which  has  been  violated.2 

§  52.  While,  as  we  have  thus  seen,  the  courts  refuse  to 
lend  their  aid  by  mandamus  to  determine  disputed  questions 
of  title  to  office,  or  to  put  a  claimant  into  possession,  a  dis- 
tinction has  been  drawn  between  such  cases,  and  cases  where 
the  writ  is  sought  merely  for  the  purpose  of  swearing  in  a 
claimant  to  an  office,  and  in  the  latter  class  of  cases  the  re- 
lief has  frequently  been  allowed.3  But  it  is  to  be  borne  in 
mind  that  the  effect  of  a  mandamus  to  swear  one  into  an 
office  is  not  to  create  or  confer  any  title  not  already  existing; 
and  while  it  may  be  the  consummation  of  relator's  title,  if  he 
have  any,  it  creates  no  new  title.4  Nor  will  the  writ  go  to 

1  People  v.  Common  Council  of  lin,  Stra.  536,  the  doctrine  is  main- 
Detroit,  18  Mich.  338.  tained  by  Parker,  C.  J.,  that,  by 

2  People  v.  Forquer,  Breese,  68.  granting  the  writ  to  swear   one 

3  King   v.    Clarke,    2    East,    75;  into  an  office,  the  court  gives  him 
Churchwardens'  Case,  Carth.  118;  a  legal  possession,  and  he  is  thru 
King  v.  Rees,  Ib.  393;  opinion  of  as  much  entitled  to  the  office  as 
Parker,  C.  J.,  in  Rex  v.  Dean  and  though  in  actual  possession,  and 
Chapter  of  Dublin,  Stra.  536;  Queen  may  then  maintain  his  rights  with- 
v.  Mayor  of  Hereford,  6  Mod.  Rep.  out  the  assistance  of  a  mandamus. 
309;  King  v.  Knapton,  2  Keb.  445;  It  is,  however,  impossible  to  recon- 
Anon.,  Freem.  K.  B.  21;  Ex  parte  cile  this  doctrine  with  the  current 
Heath,  3  Hill,  42;  People  v.  Straight,  of  authority,  and  the  principle  as 
128  N.  Y.  545.  stated  in  the  text  is  believd  to 

4  King  v.  Clarke,  2  East,  75.    In  convey  the  true  doctrine  deducible 
Rex  v.  Dean  and  Chapter  of  Dub-  from  the  decided  cases. 
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administer  the  official  oath  and  to  receive  the  official  bond 
of  an  applicant  who,  under  the  constitution  of  the  state,  is 
ineligible  to  the  office,  as  in  the  case  of  a  woman  claiming 
an  office  to  which  she  is  ineligible.1 

§  53.  In  all  cases  of  doubt  as  to  the  election  of  officers, 
where  the  validity  of  the  election  is  the  chief  point  in  con- 
troversy, the  courts  will  not  interfere  by  mandamus,  but 
will  put  the  aggrieved  party  in  the  first  instance  to  an  in- 
formation in  the  nature  of  a  quo  warranto.  And  before  a 
mandamus  will  be  granted  to  compel  the  recognition  of  one 
as  an  officer,  the  court  will  require  that  judgment  of  ouster 
shall  have  been  given  against  the  incumbent  de  facto?  While 
there  would  seem  to  be  no  impropriety  in  the  use  of  the 
writ  to  compel  the  issuing  of  a  commission  to  a  person  duly 
elected  to  an  office,  yet  to  justify  the  exercise  of  the  juris- 
diction for  this  purpose,  it  is  essential  that  the  relator  should 
show  a  good  title  to  the  office  claimed.  And  since  the  claim- 
ant can  derive  no  title  from  an  illegal  or  invalid  election,  the 
writ  will  not  go  to  compel  the  issuing  of  a  commission, 
when  the  laws  of  the  state  providing  for  the  registration 
of  voters  have  not  been  complied  with.8 

§  54.  The  writ  will  not  go  to  compel  the  making  of  an 
appointment  to  fill  an  office,  when  it  has  already  been  filled 
by  the  person  who  is  properly  vested  with  the  power  of  ap- 
pointment, especially  if  a  better  and  more  convenient  rem- 
edy exists  than  by  mandamus.4  !Nor  will  it  be  granted  to 
compel  the  making  of  an  appointment  to  an  office,  when  it 
is  apparent  that  the  appointing  power  is  about  to  proceed 
in  the  matter.  Thus,  when  the  management  of  the  affairs 
of  a  state  university  is  intrusted  to  a  board  of  regents,  and 
the  aid  of  a  mandamus  is  invoked  to  compel  the  regents  to 
appoint  to  a  particular  professorship  established  by  law,  the 
writ  will  not  be  granted  if  it  appears  by  the  return  that  the 
regents  have  taken  the  necessary  preliminary  action  in  the 

1  Atchison  v.  Lucas,  83  Ky.  451.  3  State  V.  Albin,  44  Mo.  346. 

2  Commonwealth  v.  County  Com-       4  King  v.  Minister  of  Stoke  Dam- 
missioners,  5  Rawle,  75.  erel,  1  Nev.  &  P.  56. 
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matter,  having  appointed  a  committee  for  that  purpose,  and 
when  it  is  not  shown  that  they  seek  to  evade  the  law  by  un- 
necessary delay.1  And  the  writ  will  not  go  to  require  a 
board  of  state  officers  to  restore  to  his  position  an  employee 
whom  they  have  discharged,  the  board  being  empowered  to 
terminate  such  employment  at  any  time,  in  their  discretion.2 
So  when  a  board  of  county  supervisors  are  invested  with 
discretionary  powers  concerning  the  appointment  of  an  over- 
seer or  roadmaster  for  each  road  district  in  their  county, 
mandamus  will  not  lie  to  compel  them  to  make  such  appoint- 
ment.8 

§  55.  Notwithstanding  the  rule  denying  relief  by  man- 
damus to  compel  admission  to  a  disputed  office  or  to  deter- 
mine the  title  thereto,  there  are  certain  incidents  connected 
with  the  question  of  title  and  election  to  public  offices  which 
from  their  nature  involve  the  exercise  of  merely  ministerial 
powers,  and  are  hence  properly  subject  to  control  by  man- 
damus. Among  these  incidents  are  the  canvassing  of  elec- 
tion returns,  the  issuing  of  certificates  of  election  to  the 
persons  entitled  thereto,  and  the  issuing  of  a  commission  to 
a  claimant  duly  elected.  In  all  these  cases  we  shall  find  no 
difficulty  in  arriving  at  a  correct  result,  by  keeping  constantly 
in  view  the  distinction  heretofore  noted,  between  duties 
of  a  merely  ministerial  nature,  involving  the  exercise  of  no 
official  discretion,  and  duties  quasi-judicial  in  their  nature 
and  calling  for  the  exercise  of  a  reasonable  degree  of  official 
judgment  and  discretion. 

§  56.  In  the  first  place,  as  regards  the  duties  of  can- 
vassing votes  cast  at  an  election  and  of  making  a  return 
of  the  person  elected,  while  it  is  doubtless  true  that  such 
duties  partake  of  a  quasi-judicial  nature,  so  far  as  concerns 
the  determination  of  whether  the  papers  received  by  the 
canvassers  and  purporting  to  be  election  returns  are,  in  fa.  t, 

1  People  v.  Regents  of  University,       3  Davisson  v.  Board  of  Supervis- 
4  Mich.  98.  ors,  70  CaL  012. 

2  Portman  v.  Fish  Commissioners, 
50  Mich.  258. 

5 


66  MANDAMUS.  [PART   I. 

such,  returns,  and  are  genuine  and  intelligible,  and  substan- 
tially authenticated  as  required  by  law,  yet  beyond  these 
preliminary  questions  the  duties  of  canvassers  are  regarded 
as  chiefly  ministerial.  These  preliminary  questions  being 
determined,  the  remaining  duty  of  such  canvassers  in  de- 
ciding who  is  elected  is  merely  mechanical  or  ministerial, 
involving  simply  the  labor  of  counting  the  votes  returned  and 
determining  who  has  received  the  highest  number.  "When- 
ever, therefore,  such  boards  of  canvassers  have  neglected  or 
refused  to  perform  this  duty,  or  have  performed  it  only  in 
part,  and  have  neglected  to  examine  or  include  all  the  re- 
turns presented  to  them,  they  may  be  compelled  by  man- 
damus to  proceed  with  the  performance  of  their  duty,  leaving 
all  questions  of  the  validity  of  the  election  to  be  determined 
by  the  tribunals  provided  by  law  for  that  purpose.1  For 
example,  when  it  is  alleged  that  a  state  board  of  canvassers 
of  elections  have  neglected  and  still  neglect  to  canvass  the 
votes  returned  upon  an  election  for  governor,  and  to  deter- 
mine and  certify  in  the  manner  prescribed  by  law  who  has 
been  elected  to  the  office,  sufficient  cause  is  shown  for  issu- 
ing the  alternative  writ.2  And  since  the  canvassing  of  the 

1  Clark  v.  McKenzie,  7  Bush,  523;  Bradfield  v.  Wart,  36  Iowa,  291; 
State  v.  Gibbs,  13  Fla,  55;  Ellis  v.  Drew  v.  McLin,  16  Fla,  17;  State  v. 
County  Commissioners  of  Bristol,  2  Board  of  State  Canvassers,  17  Fla. 
Gray,  370;  State  v.  Robinson,  1  Kan.  29;  Lewis  v.  Commissioners  of 
17;  State  v.  County  Judge  of  Mar-  Marshall  Co.,  16  Kan.  102;  State  v. 
shall  Co.,  7  Iowa,  186;  State  v.  Commissioners,  23  Kan.  264;  Mor- 
Bailey,  Ib.  390;  Kisler  v.  Cameron,  gan  v.  Commissioners  of  Pratt  Co., 
39  Ind.  488;  State  v.  Dinsmore,  5  24  Kan.  71;  Privett  v.  Stevens,  25 
Neb.  145;  State  v.  Stearns,  11  Neb.  Kan.  275;  Brown  v.  Commissioners, 
104;  State  v.  Wilson,  24  Neb.  139;  38  Kan.  436;  Commonwealth  v. 
State  v.  Van  Camp,  36  Neb.  91;  Emminger,  74  Pa,  St.  479.  See, 
Lyman  v.  Martin,  2  Utah,  136;  also,  State  v.  County  Canvassers, 
Hudmon  v.  Slaughter,  70  Ala.  546;  4  Rich.  (N.  S.)  485;  Johnston  v. 
People  v.  Schiellein,  95  N.  Y.  124;  State,  128  Ind.  16;  People  v.  Corn- 
State  v.  Garesche,  65  Mo.  480;  State  missioners  of  Grand  Co.,  6  Colo. 
v.  Berg,  76  Ma  136;  State  v.  Board  202.  But  see  State  v.  Strong,  32 
of  Inspectors,  6  Lea,  12;  State  v.  La,  An.  173. 

Board  of  State  Canvassers,  36  Wis.        2  State  v.  Robinson,  1  Kan.  17. 

498;  State  v.  Grace,  83  Wis.  295;  But  the  writ  was  refused  in  this 
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votes  is  a  ministerial  act,  a  part  performance  of  which,  is 
not  a  discharge  of  the  duty,  an  adjournment  of  the  canvass- 
ing board  after  making  a  partial  canvass  and  declaring  the 
result  will  not  deprive  the  party  aggrieved  of  his  remedy 
by  mandamus.1  So  when  the  board  have  completed  the 
canvass  and  made  an  abstract  or  return  of  the  votes  before 
the  expiration  of  the  time  fixed  by  law  for  that  duty,  but 
the  abstract  is  still  in  the  custody  of  a  member  of  the  board, 
when  notice  is  given  of  an  alternative  mandamus  requiring, 
them  to  count  votes  which  they  have  illegally  rejected,  the 
peremptory  writ  may  go,  although  the  board  had  finally  ad- 
journed when  the  notice  was  served.2  So  when  canvassers 
in  making  their  returns  have  improperly  rejected  certain 
ballots,  they  may  be  required  by  mandamus  to  reconvene 
and  to  make  a  new  canvass  and  return,  including  the  ballots 
so  improperly  rejected,  and  to  issue  a  certificate  of  election 
to  the  person  who  may  be  entitled  thereto.8  And  when  the 
duty  of  canvassers  is  limited  to  canvassing  the  official  re- 
turns of  inspectors  of  elections,  without  reference  to  the 
ballots  cast,  but  they  have  disregarded  such  returns  and 
made  their  canvass  from  the  ballots  and  given  a  certificate 
of  election  accordingly,  they  may  be  compelled  by  man- 
damus to  reconvene  and  to  make  a  correct  canvass  and  state- 
ment of  the  result.4  So  the  duty  of  inspectors  of  an  elec- 
tion to  affix  their  signature  to  the  election  returns,  being 
ministerial  and  involving  the  exercise  of  no  discretion,  ni;iy 
be  coerced  by  mandamus.5  And  the  fact  that,  by  the  con- 
stitution of  a  state,  each  house  of  the  legislature  is  made 
the  judge  of  the  election  and  qualification  of  its  own  mem- 
bers, will  not  prevent  the  courts  from  the  exercise  of  their 

case  upon  the  ground  that  the  elec-  50  Kan.  129;  Rice  v.  Board  of  Can- 

tion  was  not  held  in  the  proper  vassers,  50  Kan.  149. 

year.  2  State  v.  Berg,  70  Mo.  136. 

1  Lewis  v.  Commissioners  of  Mar-        3  People  v.  Shaw,  133  N.  Y.  493. 
shall  Co.,  16  Kan.   102;  People  v.       *  People  v.  Board  of  Canvassers, 

Schiellein,  95  N.  Y.  124;  Smith  v.  126  N.  Y.  392. 
Lawrence,  2  S.  Dak.  185.    But  see,       8  People  v.  Bell,  119  N.  Y.  175. 
contra,  Rosenthal  v.  State  Board, 
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jurisdiction  by  mandamus  to  require  a  canvassing  board  to 
canvass  the  returns  of  an  election  for  the  house  of  repre- 
sentatives, and  to  issue  a  certificate  to  the  person  elected.1 
Nor  is  it  a  sufficient  objection  to  relief  in  the  state  courts 
in  this  class  of  cases  that  the  office  in  question  is  a  federal 
office,  such  as  representative  in  congress,  since  the  relator  is 
entitled  to  his  certificate  of  election  from  the  state  canvass- 
ers, although  the  canvass  of  the  votes  does  not  determine 
his  right  to  the  office,  which  is  left  for  determination  to  the 
house  of  representatives.2  Nor  is  it  a  sufficient  ground  of 
demurrer  to  the  alternative  writ  in  such  a  case  that  the  re- 
lator does  not  show  that  he  is  qualified  for  the  office,  the  ques- 
tion of  eligibility  being  left  for  determination  by  the  house 
of  representatives.3 

§  56<z.  In  proceedings  by  mandamus  to  compel  a  board 
of  canvassing  officers  to  canvass  the  returns  of  an  election 
and  to  declare  the  result,  it  is  proper  for  the  court  to  ascer- 
tain and  determine  what  are  the  true  returns,  since  other- 
wise the  proceedings  would  be  wholly  nugatory.4 


Allega- 


1  State  v.  Van  Camp,  36  Neb.  91. 
But  in  Missouri  the  writ  has  been 
denied  by  the  supreme  court  of 
the  state,  in  the  exercise  of  its 
original  jurisdiction,  to  compel  the 
canvassing   of    election    returns, 
\vhen  an  adequate  remedy  existed 
by  statute  for  contesting  the  elec- 
tion in  a  court  of  original  jurisdic- 
tion, of  which  remedy  the  relator 
had  already  availed  himself.    State 
v.  Lesueur,  126  Mo.  413. 

2  State  v.  Board  of  Canvassers,  17 
Fla.  9. 

3  State  v.  Board  of  Canvassers,  17 
Fla.  9. 

4  State  v.  Garesche,  65  Mo.  480. 
See,  also,  Roemer  v.  Board  of  City 
Canvassers,  90  Mich.  27.    But  see 
Dalton  v.  State,  43  Ohio  St.  652.   As 
to  the  right  to  a  mandamus  to  re- 


quire a  canvassing  board  to  ex- 
clude certain  ballots  from  compu- 
tation in  making  up  their  returns, 
and  to  cause  improper  returns  to 
be  corrected,  see  People  v.  Board 
of  County  Canvassers,  129  N.  Y. 
395;  People  v.  Board  of  County 
Canvassers,  129  N.  Y.  469.  As  to 
the  extent  to  which  the  courts 
may  direct  such  a  board  to  disre- 
gard certain  returns  and  may  di- 
rect as  to  the  returns  which  shall 
be  considered,  see  People  v.  Rice, 
129  N..Y.  449;  People  v.  Rice,  129 
N.  Y.  461.  For  illustrations  of  re- 
lief by  mandamus  to  require  can- 
vassers to  make  a  recanvass  of 
votes  in  Michigan,  see  May  v.  Board 
of  Canvassers,  94  Mich.  505;  Bel- 
knap  v.  Board  of  Canvassers,  94 
Mich.  516;  Vance  v.  Board  of  Can- 
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tions  of  fraud  and  bribery  in  the  election  are  not,  however, 
regarded  as  a  proper  subject  for  consideration  by  the  court 
in  this  class  of  cases.1  But  while  the  courts  will  not  ordi- 
narily go  behind  the  returns  of  the  election,  yet,  if  it  clearly 
appears  that  the  election  was  grossly  fraudulent,  and  that 
the  fraudulent  votes  cast  were  largely  in  excess  of  the  num- 
ber of  legal  voters,  the  returns  being  wholly  false,  the  court 
may  properly  decline  to  interfere  by  mandamus.2  Nor  will 
the  writ  go  to  compel  a  board  of  canvassers  to  canvass  the 
votes  cast  at  and  to  make  return  of  an  election  which  is 
illegal  and  void.3 

§  57.  It  is  to  be 'borne  in  mind  that  the  general  rule  au- 
thorizing relief  by  mandamus  in  the  class  of  cases  under 
consideration  applies  only  when  the  functions  of  the  can- 
vassers are  strictly  ministerial  in  their  nature ;  and  when,  as 
is  sometimes  the  case,  the  powers  of  such  officers  are  ex- 
tended to  and  cover  the  decision  of  questions  strictly  judicial 
in  their  character,  the  rule  has  no  application.  Thus,  when 
boards  of  canvassers  are  empowered  with  the  exercise  of 
judicial  functions  over  the  whole  question  of  the  election, 
being  authorized  not  only  to  perform  the  ordinary  duties  of 
canvassers,  but  also  to  hear  and  determine  all  contested 
elections,  and  no  appeal  lies  from  their  decision,  the  courts 
will  refuse  to  interfere  by  mandamus  with  the  exercise  of 
their  discretion  or  judgment,  and  will  regard  their  decision 
as  final  and  conclusive.4  So  when  a  special  act  of  legisla- 

vassers,  93  Mich.  462;  Rich  v.  Board  same,  and  have  given  the  certifi- 

of  Canvassers,  100  Mich.  453.  cate  of  election  accordingly,  they 

1  State  v.  County  Judge  of  Mar-  will  not  be  required  by  mandamus 
shall,  7  Iowa,  186.  to  recount  such  votes  as  ^ivm  for 

2  State  v.  Stevens,  28  Kan.  450..  different  persons,  when  it  is  not 
See,  also,  State  v.  Marston,  6  Kan.  shown,  that  they  were  intended  for 
vj  I.     In  State  v.  Foster,  38  Ohio  St.  different  persons.    To  the  same  ef- 
599, it  is  lid <  1  that  when  a  canvass-  feet,  see  State  v.  Williams,  95  Mo. 
ing  board,  in  canvassing  the  elec-  159. 

tion  returns,  have  aggregated  the  3  State  v.  Drake,  83  AVis.  0.">7. 

votes  cast  for  H.  L.   Morey  with  <  Grier  v.  Shackleford,  2  Brev.  (2d 

those    cast  for  Henry  L.  Morey,  ed.)  549;    Mayor  of  Vicksburg  v. 

treating  the  persons  as  one  and  the  Rainwater,  47  Miss.  547  r  Ex  parte 
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ture,  providing  for  the  location  of  a  county  seat,  makes  it  the 
duty  of  a  judge  of  the  county  to  canvass  the  returns  of  the 
election  upon  the  question  of  location,  such  officer  is  regarded 
as  vested  with  powers  of  a  judicial  nature  in  determining 
whether  the  election  has  been  held  and  the  returns  have  been 
properly  made  in  the  different  precincts,  and  also  the  suffi- 
ciency of  the  returns  and  their  genuineness.  If,  therefore, 
he  has,  in  the  exercise  of  his  judgment,  passed  upon  and  re- 
jected certain  returns,  mandamus  will  not  go  to  compel  him 
to  again  pass  upon  and  to  receive  them.1  But  a  board  of 
canvassers,  whose  duty  it  is  to  canvass  the  votes  and  to  de- 
clare the  result  of  an  election  for  the  removal  of  a  county 
seat,  may  be  set  in  motion  by  mandamus  and  compelled  to 
perform  such  duty.  Nor,  in  such  case,  is  it  a  sufficient  ob- 
jection to  granting  the  relief  that  the  board  have  been 
enjoined  from  proceeding,  since  a  court  of  equity  has  no 
jurisdiction  to  grant  an  injunction  in  such  case,  and  its  order 
will  be  regarded  as  inoperative  and  void.2  But  when  the 
action  of  such  a  board  in  canvassing  the  vote  upon  an  elec- 
tion for  the  removal  of  a  county  seat  is  final  and  conclusive, 
the  writ  will  not  go  to  command  them  to  recanvass  the  vote.3 
And,  generally,  it  will  suffice  to  say  that  the  writ  does  not 
lie  to  canvassers  of  elections  to  compel  them  to  canvass  the 
returns  after  they  have  once  performed  this  duty  and  the 
matter  has  passed  beyond  their  jurisdiction  and  after  they 
have  become  functus  officio,  even  though  they  have  erred 
in  rejecting  votes  which  should  have  been  received.4  In  such 
case,  the  person  returned  as  elected  being  actually  in  posses- 
sion of  the  office .  under  color  of  right,  the  question  of  title 

Mackey,  15  S.  C.  322;  State  v.  Board  4  People  v.  Supervisors  of  Greene, 
of  Selectmen,  25  La.  An.  310.  12  Barb.  217;  State  v.  Rodman,  43 
*Arberry  v.  Beavers,  6  Tex.  457.  Mo.   256;    Oglesby  v.   Sigman,  58 
See,  also,  Bell  v.  Pike,  53  N.  H.  473.  Miss.  502;   Myers  v.  Chalmers,  60 
But  see,  contra,  State  v.  Peacock,  15  Miss.  772;  Packard  v.  Board  of  Can- 
Neb.  442;  State  v.  Hill,  20  Neb.  119.  vassers,    94   Mich.   450;    State    v. 
2  Willeford  v.  State,  43  Ark.  62.  Hamil,  97  Ala.  107.    And  see  Leigh 
apinkerton     v.  Staninger,    101  v.  State,  69  Ala.  261;   Newton  v. 
Mich.  273.  Board  of  Canvassers,  94  Mich.  455. 
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to  the  office  can  be  determined  only  by  proceedings  in  quo 
warranto  against  the  incumbent,  and  it  is  a  sufficient  objec- 
tion to  the  exercise  of  the  jurisdiction  that  the  writ,  if  granted, 
would  be  nugatory  or  ineffectual.1  And  in  proceedings  by 
mandamus  involving  collaterally  the  right  of  contesting 
claimants  to  an  office,  the  court  will  not  review  the  decision 
of  a  board  of  canvassers,  such  decision  being  treated  as  con- 
clusive except  in  proceedings  by  quo  warranto.2  So  when  the 
duties  of  a  canvassing  board  are  purely  ministerial,  and  they 
are  not  authorized  to  hear  evidence,  they  will  not  be  com- 
pelled by  mandamus  to  count  certain  votes  which  it  is  claimed 
should  be  counted.3  And  the  writ  will  not  go  to  compel  such 
a  board  to  canvass  forged  returns.4 

§  58.  In  conformity  with  the  doctrine  of  the  preceding 
section,  it  is  held  that  when  a  statute  directs  a  board  of 
county  commissioners  to  order  an  election  for  county  offi- 
cers, provided  a  certain  number  of  qualified  electors  shall 
petition  for  such  election,  and  it  is  made  the  duty  of  the 
board  to  ascertain  whether  the  requisite  number  of  voters 
have  joined  in  the  petition,  and  whether  they  are  qualified 
electors,  mandamus  does  not  lie  to  control  them  in  the  ex- 
ercise of  this  duty,  since  it  partakes  of  a  judicial  nature,  and 
the  board  are  required  to  determine  upon  the  exercise  of 
their  own  judgment.  When,  therefore,  they  have  acted  offi- 
cially upon  the  matter  and  have  refused  to  order  an  election, 
mandamus  will  not  go  to  compel  them  to  make  such  order.5 

§  59.  In  no  event  will  the  writ  issue  to  canvassers  of 
election  returns,  to  control  or  interfere  with  their  action  be- 
fore the  time  when  it  is  made  by  law  their  duty  to  act,  since 
there  can  be  no  omission  or  neglect  to  perform  a  duty  when 
the  time  has  not  yet  arrived  for  its  performance.  And  no 

1  People  v.  Supervisors  of  Greene,    La.  An.  1009;  Luce  v.  Board  of  Ex- 
12  Barb.  217;  State  v.  Rodman,  43    aminers,  153  Mass.  108. 

Mo.  256;  State  v.  Sullivan,  83  Wis.  »  Clark  v.  Board  of  Examiners, 

416.  126  Mass.  282. 

2  People  v.  Stevens,  5  Hill,  616;  *  State  v.  Havana^!.  -.M  NYb.  506. 
Ex  parte  Scarborough,  34  S.  C.  13.  » State  v.  Commissioners  of  Eu- 
And  see  State  v.  Police  Jury,  43  reka,  8  Nev.  809. 
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mere  threats  or  predetermination  on  the  part  of  the  canvass- 
ers, before  the  time  when  the  performance  of  the  duty  is 
required  at  their  hands,  can  alter  the  rule  or  vary  its  appli- 
cation.1 Nor  will  the  writ  go  to  compel  an  officer  to  receive 
and  canvass  the  votes  upon  an  election,  when  it  is  not  his 
clear  duty  so  to  do.2  And  when  it  appears  that  there  was 
no  vacancy  in  the  office  in  question,  and  that  the  election 
was  unnecessary  and  unauthorized,  the  writ  will  not  be 
awarded  to  compel  a  canvass  of  the  votes  cast  at  such  elec- 
tion.3 And  the  courts  will  not  interfere  after  the  expiration 
of  the  term  for  which  the  relatqr  was  elected,  since  the  writ 
would  in  such  case  be  fruitless  if  granted.4 

§  60.  The  duty  of  canvassing  election  returns  and  ascer- 
taining the  person  elected  being,  as  we  have  thus  seen,  a 
ministerial  duty,  involving  the  exercise  of  no  discretion,  and 
properly  subject  to  the  coercive  action  of  the  writ  of  man- 
damuls,  it  follows  necessarily  that  the  same  rule  may  be  ap- 
plied to  the  duty  of  issuing  a  certificate  of  election  to  the 
person  who  has  received  the  greatest  number  of  votes.  And 
the  rule  is  equally  well  established,  that  when  canvassers  of 
election  returns,  or  other  officers,  are  intrusted  by  law  with 
the  duty  of  issuing  a  certificate  of  election  to  the  person  re- 
ceiving the  highest  number  of  votes,  the  performance  of  this 
duty,  being  merely  a  ministerial  act,  involving  the  exercise 
of  no  judicial  functions,  is  a  proper  subject  of  control  by  the 
writ  of  mandamus  upon  the  refusal  of  the  officer  or  board  to 
perform  the  act.5  Thus,  when  inspectors  of  city  elections, 
who  are  regarded  as  officers  within  the  meaning  of  the  law, 

1  State  v.  Carney,  3  Kan.  88.  eron,  39  Ind.  488;  State  v.  Circuit 

2  State  u  Randall,  35  Ohio  St.  64  Judge  of  Mobile,  9  Ala,  388;  State 

3  Peters  v.  Board  of  State  Can-  v.  Gibbs,  13  Fla.  55;  Ex  parte  Elli- 
vassers,  17  Kan.  365;  State  v.  Mo-  ott,  33  S.  C.  602;  Ellis  v.  County 
Gregor,  44  Ohio  St.  628.  Commissioners  of  Bristol,  2  Gray, 

4  Potts  v.  Tuttle,  79  Iowa,  253.          370;    Clark  v.  McKenzie,  7  Bush, 
8  In  re  Strong,  20  Pick  484;  Peo-    523;   Pacheco  v.  Beck,  52  CaL  3. 

pie  v.  Eivers,  27  ILL  242;  People  v.  And  see  People  v.  Matteson,  17  111. 
Hilliard,  29  111.  419;  Brower  v.  167;  State  v.  Lawrence.  3  Kan.  95; 
O'Brien,  2  Ind.  423;  Kisler  v.  Cam-  Knight  v.  Ferris,  6  Houst.  283. 
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are  intrusted  with  merely  ministerial  duties,  such  as  casting 
up  the  votes  given  for  each  person  and  declaring  the  result, 
without  any  authority  to  determine  as  to  the  validity  of  the 
election,  or  the  legality  of  the  votes  received,  their  functions 
are  regarded  as  being  in  no  sense  judicial,  and  mandamus 
will  go  to  compel  them  to  issue  a  certificate  of  election  to  the 
person  who  has  received  the  highest  number  of  votes.1  But 
the  writ  will  not  go  to  require  a  board  of  canvassers  to  issue 
a  certificate  of  election  to  one  who  does  not  show  by  his 
petition  that  he  received  the  highest  number  of  votes  cast  at 
such  election  for  the  office  in  question.2  And  when  the  re- 
turn to  the  alternative  writ  alleges  that  the  relator  did  not 
possess  the  necessary  legal  qualifications  for  the  office,  and 
the  proof  supports  the  return  in  this  particular,  the  per- 
emptory writ  will  not  be  granted  to  compel  the  issuing  of  a 
certificate  of  election.3 

§  61.  The  rule,  as  thus  stated,  in  no  manner  conflicts  with 
the  principle  heretofore  discussed,  that  mandamus  does  not 
lie  to  compel  admission  to  an  office,  since  the  courts  have 
recognized  a  clear  distinction  between  the  two  classes  of 
cases.  And  while  the  granting  of  the  writ  to  admit  an  ap- 
plicant to  an  office  would  necessarily  have  the  effect  of  de- 
termining the  title  thereto,  no  such  effect  can  possibly  attach 
to  the  writ  when  applied  to  compel  the  issuing  of  a  certifi- 
cate of  election.  The  certificate  of  election  is  by  no  means 
conclusive  as  to  the  right  to  the  office,  but  is  merely  evidence 
of  a  prima  facie  title  thereto,  upon  which,  it  is  true,  the 
holder  may  afterward  be  enabled  to  prosecute  his  right  in 
another  form  of  proceeding,  but  which  does  not  of  itself 
carry  title  or  determine  the  right.4  In  all  such  cases  tin- 
courts  proceed  by  mandamus  upon  the  presumption  that  tin- 
counting  of  the  votes  and  ascertaining  the  majorities,  and 
then  giving  certificates  of  the  result,  are  merely  ministerial 

1  Kisler  v.  Cameron,  89  Ind.  488.    pie  r.  Billiard,  29  III  419.    And  see 

2  Howes  r.  Walker,  92  Ky.  2.~>s.         Ellis  v.  County  Commissioners  of 
3 State  r.  Williams,  99  Mo.  291.         Bristol,  2  Gray,  370. 

« State  v.  Gibbs,  13  Fla.  50;  Peo- 
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acts,  and  that  the  canvassers,  from  the  nature  of  the  case,  can 
have  no  discretion  in  determining  who  is  elected,  this  being 
a  matter  of  mathematical  calculation,  or  a  conclusion  to  be 
drawn  from  the  facts,  and  in  no  manner  subject  to  the  con- 
trol of  the  officer  upon  those  facts.1  The  granting  of  the 
writ  under  such  circumstances  neither  has  the  effect  of  turn- 
ing out  the  actual  incumbent  of  the  office,  nor  of  affecting 
his  rights  in  any  manner,  since  he  is  not  before  the  court.2 
It  merely  places  the  relator  in  a  position  to  be  enabled  to 
assert  his  right,  which  he  might  otherwise  not  be  enabled 
to  do.3 

§  62.  From  the  nature  of  the  principles  thus  far  consid- 
ered, and  which  are  believed  to  have  the  undoubted  sanction 
of  the  best  authorities,  it  necessarily  follows  that  the  fact  of 
the  office  being  already  filled,  by  an  incumbent  de  facto,  af- 
fords no  bar  to  the  granting  of  the  writ  to  compel  the  issu- 
ing of  a  certificate  of  election.4  And  ordinarily  the  fact 
that  the  canvassing  officers  have  given  a  certificate  of  elec- 
tion to  another  person  will  not  prevent  the  granting  of  the 
writ  to  require  them  to  certify  the  election  of  the  relator, 
lie  appearing  to  be  properly  entitled  thereto.5  But  the  rule  is 
otherwise  when  proceedings  are  already  pending  to  procure 
relief  in  another  manner.  And  wrhen  upon  a  canvass  of  votes 
-a  certificate  of  election  has  been  issued  to  a  person,  who  is 
thereupon  commissioned  and  enters  upon  the  performance 

1  State  v.  Circuit  Judge  of  Mobile,  issuing  of  a  certificate,  his  remedy 
9  Ala.  338;  In  re  Strong,  20  Pick  being  by  proceedings  in  quo  war- 
484  ranto. 

2  People  v.  Rivers,  27  111.  242.  5  Ellis  v.  County  Commissioners 

3  Brower  v.  O'Brien,  2  Ind.  423.  of  Bristol,  2  Gray,  370;    Clark  v. 

4  In  re  Strong,  20  Pick.  484.    See,  McKenzie,  7  Bush,  523;   State  v. 
however,  Magee  v.  Supervisors  of  Lawrence,  3  Kan.  95;    People  v. 
Calaveras,  10  Cal.  376,  where  it  is  Rivers,  27  I1L  242;  People  v.  Hil- 
held  that  if  the  canvassers  have  liard,  29  111.  419;  State  v.  Canvass- 
performed  their  duty,  and  in  the  ers  of  Choteau  County,  13  Mont, 
exercise  of  their  discretion  have  23.    See,  also,  State  v.  Smith,  104 
declared  the  result  of  the  election  Mo.  661.    But  see,  contra,  Myers  v. 
adversely  to  the  claimant,  he  can  Chalmers,  60  Miss.  772. 

not  have  mandamus  to  compel  the 
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of  his  duties,  mandamus  will  not  go  to  the  officer  who  has 
issued  the  certificate,  requiring  him  to  certify  the  election 
of  another  person,  when  proceedings  at  law  are  already 
pending  to  test  the  validity  of  the  election,  in  a  court  which 
has  rightfully  acquired  jurisdiction  of  the  case,  and  which 
is  fully  empowered  to  do  justice  in  the  premises.1  ISTor  will 
the  writ  go  to  compel  the  issuing  of  a  certificate  of  election 
when  a  statute  has  provided  an  adequate  and  complete  rem- 
edy for  contesting  the  election,  of  which  the  relator  has 
neglected  to  avail  himself  at  the  proper  time.2  Nor  will  the 
relief  be  granted  to  one  who,  under  the  constitution  of  the 
state,  is  ineligible  to  the  office  in  question.3 

§  63.  The  application  of  the  rule  is  not  affected  by  the 
character  or  functions  of  the  officer  against  whom  the  writ 
is  sought,  provided  he  be  authorized  to  issue  the  certifi- 
cate to  the  person  entitled  thereto.  And  the  jurisdiction  by 
mandamus  in  such  cases  has  been  exercised  against  boards 
of  canvassers,4  county  clerks,5  and  clerks  of  court,6  the  courts 
being  influenced  in  granting  the  relief  rather  by  the  nature 
of  the  duty  to  be  performed  than  by  the  general  functions 
of  the  officer  by  whom  it  is  to  be  performed.  Accordingly 
when  it  is  made  by  law  the  duty  of  a  secretary  of  state  to 
issue  certificates  of  election  to  officers  declared  by  a  board 
of  canvassers  to  be  elected,  mandamus  will  go  requiring  him 
to  issue  such  a  certificate.7  And  the  fact  that  the  secretary 
has  given  a  certificate  to  another  person,  who  has  not  been 
declared  entitled  thereto  by  the  board  of  canvassers,  consti- 
tutes no  sufficient  return  to  the  alternative  writ.8 

1  People  v.  Cover,  50  111.  100.  *  Clark  v.  McKenzie,  7  Bush,  523; 

2  State  v.  Stewart,  26  Ohio  St.  216.  Ellis  v.  County  Commissioners  of 
But  mandamus  has  been  allowed  "Bristol,  2  Gray,  370;  State  v.  Gibbs, 
to  compel  the  issuing  of  a  certifi-  13  Fla.  55. 

•  •••itc  of  election  to  the  relator  by  *  People  v.  Rivers,  27  111.  ?L\ 

the  incumbent  de  facto  of  the  office  6  Brower  v.  O'Brien,  2  Ind.  423. 

in  dispute.     Brower  v.  O'Brien,  2  7  State  v.  Lawrence,  8  Kan.  95. 

Ind.  423.  8  state  v.  Lawrence,  3  Kan.  93. 

'People  v.  State  Board  of  Can- 
vassers, 129  N.  Y.  360. 
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§  64.  It  is  a  sufficient  objection  to  granting  the  writ  to 
require  a  board  of  officers  to  declare  the  relator  elected  to  a 
particular  office,  that  the  term  for  which  he  claims  to  have 
been  elected -will  expire  before  any  effectual  action  may  be 
had  in  the  case,  since  the  courts  will  not  interpose  where 
the  writ  would  prove  unavailing.1  Nor  will  the  writ  be 
granted  when  there  has  been  no  actual  vacancy  in  the  office, 
and  when  the  present  incumbent  is  rightfully  in  possession.2 
So  it  will  be  withheld  when  the  applicant  has  not  shown 
himself  to  be  duly  elected,  and  the  only  effect  of  interfering 
would  be  to  declare  the  election  void.3 

§  65.  Mandamus  has  been  recognized  as  the  appropriate 
remedy  to  compel  the  issuing  of  a  commission  to  an  officer 
properly  entitled  thereto.  Thus  when,  under  the  constitu- 
tion and  laws  of  a  state,  the  secretary  of  state  is  held  to  be 
only  a  ministerial  officer,  in  so  far  as  concerns  the  duty  of 
affixing  his  official  signature  and  the  seal  of  the  state  to 
commissions  issued  by  the  governor  of  the  state,  he  having 
no  supervisory  powers  in  determining  whether  such  official 
acts  as  require  his  attestation  are  constitutional  or  unconsti- 
tutional, mandamus  lies  to  compel  him  to  sign  and  seal  a 
commission  issued  by  the  governor.* 

§  66.  A  state  officer  who  is  entitled  to  the  possession  of 
election  returns  which  have  been  improperly  delivered  to 
another  may  compel  their  delivery  to  himself  by  manda- 
mus.5 And  when  it  is  the  duty  of  persons  who  have  been 
duly  selected  for  that  purpose  to  take  the  testimony  upon  a 
contested  election,  they  may  be  compelled  by  mandamus  to 
perform  such  duty.6  So  when  the  duty  is  incumbent  upon 

1  Woodbury  v.  County  Commis-  And  see  Magruder  v.  Swann,  25 
sioners,  40  Me.  304.  Md.  173.    But  see,  contra,  State  v. 

2  Rose  v.  County  Commissioners,  The  Governor,  1  Dutch.  331 ;  State 
50  Me.  243;  State  v.  Whittemore,  v.  The  Governor,  39  Mo.  388;  Hawk- 
11  Neb.  175.  ins  v.  The  Governor,  1  Ark.  570; 

3  State  v.  Judge  of  Ninth  Circuit,  Taylor  v.  The  Governor,  Ib.  21. 

13  Ala.  805.  5  State  v.  Hayne,  8  Rich.  (N.  S.) 

4  State  v.  Wrotnowski,  17  La.  An.    367. 

156;  State  v.  Crawford,  28  Fla.  441.        estate  v.  Peniston,  11  Neb.  100. 
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a  particular  officer,  as  a  secretary  of  state,  of  issuing  election 
notices  designating  the  officers  who  are  to  be  elected,  he 
may  be  compelled  by  mandamus  to  issue  a  new  notice  when 
he  has  omitted  from  the  notice  as  issued  one  of  the  officers 
to  be  voted  for  at  the  election.1  And  when  it  is  the  duty  of 
a  secretary  of  state  to  certify  to  the  clerks  of  counties 
within  which  candidates  for  office  are  to  be  voted  for,  the 
name  and  residence  of  each  person  who  has  been  nominated, 
the  performance  of  this  duty  may  be  enforced  by  mandamus.2 

1  People  v.  Carr,  86  N.  Y.  513.  2  Simpson  v.  Osborn,  52  Kan.  329. 
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III.     AMOTION  FROM  PUBLIC  OFFICES. 

§  67.    Mandamus  the  proper  remedy  to  correct  a  wrongful  amotion 
from  office ;  restoration  of  teacher. 

68.  Removal  without  charges  or  sworn  evidence  a  ground  for  man- 

damus. 

69.  Distinction  between  absolute  power  of  amotion  and  power  to  re- 

move for  due  cause. 

70.  Writ  not  granted  to  restore  officer  merely  de  facto. 

71.  Ecclesiastical  offices;  amotion  from,  corrected  by  mandamus  only 

when  temporalities  are  attached. 

72.  Return  to  writ  insufficient  when  notice  to  accused  is  not  shown 

before  amotion. 

§  67.  "We  have  already  seen  that  the  courts  refuse  to  lend 
their  extraordinary  aid  by  mandamus  to  determine  disputed 
questions  of  title  to  office,  or  to  compel  the  admission  of  a 
claimant  in  the  first  instance,  when  he  has  never  been  in 
possession  of  the  office  or  exercised  its  franchises.1  "When, 
however,  one  has  been  in  the  actual  and  lawful  possession 
and  enjoyment  of  an  office  from  which  he  has  been  wrong- 
fully removed,  a  different  case  is  presented.  And  mandamus 
is  recognized  as  a  peculiarly  appropriate  remedy  to  correct 
an  improper  amotion  from  a  public  office,  and  to  restore  to 
the  full  enjoyment  of  his  franchise  a  person  who  has  been 
improperly  deprived  thereof.2  And  when  one  has  been 

1  See  §  49,  ante.  v.  City  Council,  54  Tex.  388.    But 

2  State  v.  Common  Council    of  see,  contra,  State  v.  Dunlap,  5  Mart. 
"VVatertown,  9  Wis.  254;  Lindsey  v.  271,  where  it  is  held  in  an  able 
Luckett,   20    Tex.    516;    Drew   v.  opinion  that  the  court  should  not 
Judges  of  Sweet  Springs,  3  Hen.  &  ordinarily  interfere  by  mandamus 
M.  1 ;  Geter  v.  Commissioners,  1  Bay,  to  restore  an  officer  who  has  been 
354;  Singleton  v.  Same,  2  Bay,  105;  deprived  of  his  office,  since  he  may 
Ex  part e  Diggs,  52  Ala.  381;   Ex  maintain  an  action  at  law  for  dam- 
parte  Wiley,  54  Ala.  226 ;  Ex  parte  ages,  and   the   intruder   may  be 
Lusk,  82  Ala.  519;  State  v.  Shak-  ousted  by  proceedings  in  quo  war- 
speare,  43  La.  An.  92;  Metsker  v.  ranto.    To  interfere-by  mandamus 
Neally,  41  Kan.  122;   Eastman  v.  in  such  a  case  would,  it  is  held,  be 
Householder,  54  Kan.  63;  Miles  v.  taking  cognizance  in  an  extraordi- 
Stevenson,    80    Md.  358;  Milliken  nary  manner  of  the  right  to  an 
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•wrongfully  deprived  of  his  office  by  tlie  illegal  appointment 
of  another,  the  writ  will  go  to  compel  his  restoration,  even 
though  the  person  appointed  in  his  stead  be  in  possession 
de facto.1  So  under  a  statute  providing  that  the  writ  of 
mandamus  may  issue  to  restore  one  to  an  office  to  which  he 
is  entitled  and  from  which  he  is  unlawfully  excluded,  the 
writ  will  go  to  compel  the  restoration  to  a  public  school  of 
a  teacher  who  has  been  improperly  removed  therefrom,  even 
though  another  incumbent  has  been  appointed  in  his  stead, 
when  such  teachers  are  entitled  by  statute  to  retain  their 
positions  while  they  continue  to  be  competent  and  faithful 
in  the  discharge  of  their  duties.2 

§  68.  The  general  common-law  rule  that  to  warrant  the 
removal  of  an  officer  specific  charges  should  be  brought 
against  him,  and  all  witnesses  in  the  matter  should  be  sworn, 
is  held  applicable  even  to  offices  unknown  to  the  common 
law  and  created  by  statute,  and  the  disregard  of  this  rule 
in  the  amotion  of  an  officer  may  authorize  the  aid  of  a  man- 
damus to  compel  his  restoration.  And  the  writ  will  go  to 
a  board  of  commissioners  appointed  by  an  act  of  legislature 
for  the  performance  of  certain  public  duties,  requiring  them 
to  restore  a  member  whom  they  have  displaced  in  disregard 
of  the  common-law  principle  above  stated.8 

§  69.  While,  in  the  application  of  the  rule  under  discus- 
sion, it  is  conceded  that  if  the  power  of  removal  from  an 
office  rests  in  the  discretion  of  any  other  officer  or  body  of 
officers  the  exercise  of  that  discretion  will  not  be  interfered 
with  by  mandamus,  yet  a  distinction  is  taken  between  cases 
where  such  power  of  removal  rests  absolutely  in  the  discre- 

office   contested  by  two  persons,  laid  down  in  the  text,  it  is  opposed 

where  the  dispute  might  be  effect-  to  the  current  of  authority  upon 

ually  determined  in  the  ordinary  the  particular  point  in  question. 

course  of  justice.    While  the  doc-       1  Drew     v.    Judges     of     Sweet 

trine  of  this  case  is  certainly  more  Springs,  8  Hen.  &  M.  1. 

in  harmony  with  the  general  prin-        2  Kennedy  v.  Board  of  Education, 

ciple,  denying  relief  by  mandamus  82  Cal.  483. 

where  other  adequate  remedy  may        3Geter  v.  Commissioners,  1  Bay, 

be  had  by  law,  than  is  the  rule  354;  Singleton  v.  Same,  2  Bay,  105. 
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tion  of  other  officers,  and  cases  where  they  are  empow- 
ered to  remove  "  for  due  cause  only."  In  the  latter  class  of 
cases,  the  words  "  for  due  cause  "  are  regarded  as  a  limita- 
tion upon  the  power  of  removal,  and  the  determination  of 
what  is  such  cause  is  deemed  a  question  of  law,  whose  ulti- 
mate determination  rests,  not  with  the  officers  empowered 
to  remove,  but  with  the  courts.  In  other  words,  while  the 
judgment  of  inferior  boards  or  tribunals  upon  matters  which 
properly  rest  in  their  discretion  will  not  be  controlled  or 
interfered  with  by  mandamus,  their  judgment  as  to  what  the 
law  allows  them  to  determine,  or  as  to  the  extent  of  their 
jurisdiction,  may  be  so  controlled.1  And  when  it  is  shown 
by  the  return  that  the  grounds  relied  upon  to  justify  the 
removal  relate  to  acts  committed  during  a  prior  term  of 
office,  involving  no  moral  delinquency,  and  which,  if  viola- 
tions of  duty  at  all,  were  well  known  to  the  appointing 
power  at  the  time  of  re-appointment  of  the  officer,  such  acts 
are  not  deemed  sufficient  cause  for  the  removal.  Under 
such  circumstances  the  re-appointment  is  regarded  as  a  con- 
donation of  the  offense,  and  mandamus  will  lie  to  restore 
the  officer.2  And  a  distinction  is  recognized  between  the 
jurisdiction  by  mandamus  to  compel  the  restoration  of  an 
officer  to  an  office  from  which  he  has  been  wrongfully  re- 
moved, and  the  power  of  appointment  to  the  office.  For, 
while  the  courts  will  not  interfere  with  the  discretion  of 
inferior  tribunals  as  to  whom  they  shall  appoint  to  offices 
within  their  control,  they  may  and  will  compel  them  by 
mandamus  to  restore  one  to  an  office  to  which  he  is  justly 
entitled,  but  of  which  he  has  been  wrongfully  deprived.3 

§  70.  It  is  to  be  borne  in  mind  that  the  rule  as  above 
stated  is  applied  only  in  favor  of  those  who  are'clearly  enti- 
tled, dejure,  to  the  office  from  which  they  have  been  removed. 
And  when  the  writ  is  sought  to  compel  the  restoration  of 

1  State  v.  Common    Council  of        2  State  v.  Common    Council  of 
Watertown,  9  Wis.  254    And  see    Watertown,  9  Wis.  254. 
State  v.  Shakspeare,  43  La.  An.  92.        8  State  v.  Common    Council  of 

Watertown,  9  Wis.  254. 
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one  claiming  the  right  to  an  office,  it  is  not  sufficient  for  him 
to  show  that  he  is  the  officer  de  facto,  but  it  is  also  incum- 
bent upon  him  to  show  a  clear,  legal  right,  and  failing  in 
this  he  is  not  entitled  to  the  peremptory  writ.1 

§  Yl.  As  regards  offices  of  an  ecclesiastical  or  spiritual 
nature,  questions  of  much  nicety  have  arisen  in  determining 
how  far  the  civil  courts  may  interfere  to  restore  one  who  has 
been  improperly  removed  from  his  office.  The  true  distinc- 
tion taken,  in  both  England  and  America,  in  fixing  the  lim- 
its of  the  jurisdiction  by  mandamus  over  such  cases,  turns 
upon  the  question  whether  such  offices,  although  in  the  main 
ecclesiastical  in  their  nature,  yet  carry  with  them  certain 
temporal  rights  or  endowments  entitling  them  to  the  protec- 
tion of  the  civil  courts,  or  whether  they  are  purely  spiritual 
in  their  functions  and  incidents,  and  unconnected  with  any 
temporalities  or  emoluments.2  In  the  former  class  of  cases, 
the  power  of  the  civil  courts  to  restore  one  who  has  been 
wrongfully  removed  is  well  established.  Thus,  in  the  case 
of  the  curacy  of  a  chapel,  endowed  with  certain  temporal 
rights,  of  which  the  curate  has  been  wrongfully  deprived 
after  a  long  and  uninterrupted  enjoyment  and  possession,  a 
fitting  case  is  presented  for  the  interference  of  the  civil 
courts.3  In  such  case,  mandamus  to  restore  is  said  by  Lord 
Mansfield  to  be  the  true  specific  remedy,  the  relator  being 
wrongfully  dispossessed  of  an  office  or  function  drawing 
with  it  certain  temporal  rights,  when  in  the  established 
course  of  justice  the  law  has  provided  no  other  remedy.4 

1  Justices  of  Jefferson  Co.  v.  Clark,  Hen.  429.    And  see  Brosius  v.  Reu- 

lMon.82.    And  see  Justices  u.  Har-  ter,  1  Har.  &  J.  480;  S.  C.,  Ib.  551. 

court,  4  B.  Mon.  499;  Clarke  v.  Tren-  But  see  Smith  v.  Erb,  4  Gill,  437. 
ton,  49  N.  J.  L.  349.  «Rex  v.  Blooer,  Burr.  1043.    So 

2Rexu  Blooer,  Burr.  1043;  Union  in  England  the  writ  lies  to  compel 

Churoh  v.  Sanders,  1  Houst.  100;  the  trustees  of  a  dissenting  church 

State  v.  Bibb  Street  Church,  84  Ala.  to  admit  a  minister  to  the  pulpit 

23.  -who  has  been  duly  elected  pastor 

8  Rex  v.  Blooer,  Burr.  1043;  Run-  of  the  church.  Rex  v.  Barker,  Burr, 

kel  v.  Winemiller,  4  Har.  &  Me-  1203. 
6 
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So  it  lies  in  England  to  restore  a  sexton  to  his  place.1  But 
it  will  not  lie  to  the  doctors  commons  to  restore  a  proctor, 
the  office  being  regarded  as  purely  spiritual  and  not  subject 
to  control  by  the  king's  bench.2  And  when  the  office  is  purely 
ecclesiastical,  unconnected  with  any  stipend,  salary  or  emolu- 
ment, as  in  the  case  of  the  pastorate  of  a  church,  whose 
incumbent  receives  no 'regular  salary  or  stipend,  but  is  sup- 
ported entirely  by  private  and  voluntary  contributions,  the 
civil  courts  will  refuse  to  lend  their  aid  by  mandamus  to 
correct  an  amotion  from  the  office.3  Nor  in  such  case  does 
the  fact  that  the  trustees  of  the  church  are  incorporated 
under  the  general  law  of  the  state,  to  take  charge  of  the 
temporalities  of  the  church,  affect  the  application,  of  the 
rule.4  And  the  writ  has  been  refused  when  sought  to  re- 
store a  minister  who  had  been  suspended  from  his  office  as 
pastor  by  the  proper  church  authorities,  the  tribunal  by 
which  he  was  suspended  having  jurisdiction  both  of  the 
subject-matter  and  of  the  person.5 

§  72.  Since  a  summons  to  answer  the  charges  preferred 
against  an  officer  is  necessary  to  constitute  a  proper  amotion, 
it  follows  that  a  return  to  the  alternative  writ  to  restore  the 
officer  removed  is  insufficient  if  it  fails  to  show  such  sum- 
mons or  notice.6 

1  Anon.,  Freem.  K.  B.  21.  <  Union    Church   v.   Sanders,    1 

2  Lee's  Case,  Garth.  169;  Lee  v.    Houst.  100. 

Oxenden,  3  Salk.  230;  Rex  v.  Lee,  6Dempsey   v.    North    Michigan 

3  Lev.  309.  Conference,  98  Mich.  444. 

'Union    Church   v.   Sanders,    1  6 Bang  v.  Gaskin,  8  T.  R.  209. 
Houst  100. 
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IY.    BOOKS,  EECOEDS  AND  INSIGNIA  OF  OFFICE. 

§  73.    Mandamus  lies  for  custody  of  official  records,  seals  and  insignia. 

74.  The  rule  illustrated;  inspection  of  books  and  records. 

74a.  Recorders  of  deeds,  mandamus  in  behalf  of  persons  making  ab- 
stracts of  title. 

75.  Degree  of  title  necessary. 

76.  Writ  lies  for  custody  of  public  buildings. 

77.  Not  granted  where  title  to  office  is  the  real  point  in  issue, 

78.  Not  allowed  where  other  remedy  may  be  had  at  law. 

79.  Allowed  to  compel  holding  of  office  or  court  at  county  seat;  but 

not  to  determine  election  for  removal  of  county  seat. 

§  73.  The  principles  thus  far  discussed  and  illustrated,  as 
to  the  extent  to  which  the  courts  will  interfere  by  manda- 
mus with  questions  of  title  to  and  possession  of  offices,  and  in- 
cidents pertaining  thereto,  have  shown  the  extreme  jealousy 
of  the  courts  to  lending  their  extraordinary  aid  in  any  case 
where  its  effect  would  be  to  determine  disputed  questions  of 
title,  all  such  questions  being  properly  determinable  by  pro- 
ceedings in  quo  warranto.  It  remains  to  consider  such  in- 
cidents connected  with  public  offices  as  the  books,  records, 
seals  and  other  insignia  of  office,  which,  although  intimately 
connected  with  the  official  position,  do  not  form  a  necessary 
part  of  it.  And  it  may  be  asserted  as  a  general  rule,  that 
mandamus  lies  to  compel  the  transfer  or  delivery  of  the 
books,  seals,  muniments,  records,  papers  and  other  parapher- 
nalia pertaining  to  a  public  office  to  the  person  properly  en- 
titled to  their  custody ;  and  the  writ  may  even  be  extended 
to  the  case  of  public  buildings  pertaining  to  an  office,  and 
may  require  the  surrender  of  such  buildings  to  the  person 
legally  entitled  thereto.1 

i  People  v.  Kilduff,  15  HL  492;  mer,  6  Rich.  (N.  S.)  126;  State  v. 
People  n  Head,  25  111.  325;  Crowell  Johnson,  29  La,  An.  399;  Territory 
v.  Lambert,  10  Minn.  369;  Atherton  v.  Shearer,  2  Dak.  332;  Driscoll  v. 
v.  Sherwood,  15  Minn.  221;  State  v.  Jones,  1  S.  Dak.  8;  Frisbie  r.  Trust- 
Lay  ton,  4  Dutch.  244;  Burr  v.  Nor-  ees,  78  Ind.  269;  Mannix  v.  State, 
ton,  25  Conn.  103;  Runion  v.  Lati-  115  Ind.  245;  County  Commission- 
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§  74.  The  branch  of  the  jurisdiction  under  discussion  is 
of  ancient  origin  and  was  exercised  by  the  king's  bench  at 
an  early  day.1  And  whenever  the  term  of  an  officer  has 
expired,  he  may  be  compelled  by  mandamus  to  turn  over  to 
his  successor  all  records  and  books  pertaining  to  his  office  to 
which  the  public  are  entitled  to  access.2  And  the  writ  may 
be  granted  for  this  purpose  in  aid  of  the  person  declared 
duly  elected  to  the  office  and  holding  the  certificate  of  elec- 
tion, and  duly  sworn,  although  proceedings  are  pending  to 
test  the  legality  of  his  election,  since  the  court  by  granting 
the  writ  does  not  finally  determine  upon  the  legality  of  the 
election.*  So  when  an  act  of  legislature  consolidates  two 
existing  counties  into  one,  and  directs  the  officers  of  one 
county  to  deliver  to  like  officers  of  the  other  all  books  and 
papers  relating  to  their  respective  offices,  such  delivery  may 
be  enforced  by  mandamus,  there  being  no  other  adequate  or 
speedy  remedy.4  And  when  it  is  the  duty  of  county  com- 
.missioners  to  deliver  to  a  collector  of  taxes  of  a  township 
the  tax  duplicates  for  such  township,  without  which  the  col- 

ers  v.  Banks,  80  Md.  321 ;  Huffman  see  as  to  delivery  of  books  and  rec- 

v.  Mills,  39  Kan.  577;  Metsker  v.  ords  pertaining  to  municipal  of- 

Neally,  41  Kan.  122;   Ketcham  v.  fices,  Walter  v.  Belding,  24  Vt.  658; 

Wagner,  90   Mich.   271;    State  v.  Stone  v.  Small,  54  Vt.  498;  Kimball 

Jaynes,  19  Neb.  161;  State  v.  Meeker,  v.  Lamprey,  19  N.  H.  215;  King  v. 

19  Neb.  444;  State  v.  Dodson,  21  Neb.  Payn,  1  Nev.  &  P.  524;   State  r. 

218;   Felts  v.  Mayor,  2  Head,  650;  Johnson,  30  Fla.  433. 

King  v.  Owen,  5  Mod.  Rep.  314;  Rex  l  See  King  v.  Owen,  5  Mod.  Rep. 

v.  Clapham,  1  Wils.  305;  King  v.  314 

Ingram,  1  Black  "W.  50.  And  see  2  Rex  v.  Clapham,  1  Wils.  305; 
Hooten  v.  McKinney,  5  Nev.  194;  People  v.  Head,  25  111.  325;  Driscoll 
Bonner  v.  State  of  Georgia,  7  Ga.  v.  Jones,  1  S.  Dak.  8;  Queen  v.  Es- 
473;  Nelson  v.  Edwards,  55  Tex.  389.  monde,  20  L.  R  Ir.  278;  McGee  v. 
See  as  to  mandamus  to  compel  the  State,  103  Ind.  444  See,  also,  Fas- 
delivery  of  books  and  records  per-  nacht  v.  German  Literary  Associa- 
taining  to  corporate  offices,  Amer-  tion,  99  Ind.  133. 
ican  Railway  Frog  Co.  v.  Haven,  101  3  People  v.  Head,  25  HI.  325.  And 
Mass.  398;  State  v.  Goll,  3  Vroom,  see  Crowell  v.  Lambert,  10  Minn. 
285;  St.  Luke's  Church  v.  Slack,  7  369;  State  v.  Jaynes,  19  Neb.  161. 
Cusb,  226;  Rex  v.  Wildmau,  Stra.  *  Territory  v.  Shearer,  2  Dak  333. 
879;  Anon.,  1  Barn.  K.  B.  402.  And 
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lector  is  unable  to  perform  his  official  duties,  the  writ  will 
go  to  require  such  delivery.1  So  the  writ  will  go  to  the 
former  mayor  of  a  city,  requiring  him  to  deliver  to  the 
newly -elected  mayor  the  common  seal  of  the  municipality.2 
And  while  it  is  true  that  quo  warranto  is  the  only  method 
of  determining  disputed  questions  of  title  to  public  offices, 
yet  a  mere  groundless  assumption  of  an  election  on  the  part 
of  the  respondent,  and  a  pretended  exercise  of  the  functions 
of  the  office  de  facto,  will  not  debar  the  court  from  granting 
the  mandamus.3  So  mandamus  will  lie  to  compel  a  public 
officer  to  permit  an  inspection  of  his  books  and  accounts  by 
a  person  entitled  to  such  inspection.4  And  when  it  is  the 
duty  of  a  public  officer  having  custody  of  certain  books  and 
records  to  permit  persons  authorized  by  law  to  inspect  the 
same  and  to  make  copies  or  extracts  therefrom,  mandamus 
is  the  appropriate  remedy  to  compel  the  performance  of 
this  dut}'.5  So  the  writ  may  go  to  require  a  county  treasurer 
to  permit  an  inspection  of  bonds  filed  in  his  office,  by  a  citi- 
zen who  is  entitled  to  such  inspection.6  But  it  will  not  be 
granted  to  compel  a  custodian  of  public  records  to  permit 
their  inspection  by  one  who  does  not  show  that  he  has  some 
beneficial  interest  in  such  inspection.7 

§  74#.  Applications  have  frequently  been  made  by  per- 
sons engaged  in  the  business  of  making  abstracts  of  title  to 
real  property  for  the  aid  of  mandamus  to  compel  recorders 
of  deeds,  or  other  officers  having  custody  of  the  public  rec- 
ords relating  to  titles,  to  permit  an  inspection  of  such  rec- 
ords, and  the  making  of  memoranda  and  extracts  or  copiis 
therefrom,  from  which  abstracts  of  title  may  be  furnished 
to  purchasers.  The  refusal  of  the  courts,  in  the  absence  of 
statutes  conferring  the  right  to  such  examination,  to  grant 

1  Commonwealth   v.  Lyter,    163    Aitcheson    v.  Huebner,  90   Mich. 
Pa.  St.  50.  643:  Clay  v.  Ballard,  87  Va.  787; 

2  People  v.  Kihluff,  15  111.  492.          State  v.  Long,  87  W.  Va.  ',v,r,. 
3People  v.  Kilduff,  15  111.  492.  «Brown  v.  Kn:ipi>.  ~>t  Mi, -h.  132. 
4  Brewer  v.  Watson,  61  Ala.  310.        *Colnon  v.  Orr,  71  Cal.  43. 

6  State  v.  Hobart,  12  Nev.  408; 
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relief  in  this  class  of  cases,  has  resulted  in  legislation,  in 
many  states  conferring  such  right.  The  doctrine  is  well 
established,  that,  in  the  absence  of  such  legislation,  persons 
engaged  in  the  business  of  making  abstracts  of  title  for  hire, 
and  having  no  personal  interest  which  entitles  them  to  an 
examination  of  such  records,  can  not  by  mandamus  compel 
a  recorder  of  deeds  to  submit  the  books,  records  and  docu- 
ments in  his  office  to  their  inspection  for  the  purpose  of 
compiling  information  therefrom  with  which  to  furnish  ab- 
stracts of  title  to  purchasers.  And  while  all  citizens  whose 
personal  or  property  interests  are  involved  are  entitled  to 
inspect  such  public  records,  the  courts  will  not  by  mandamus 
interfere  with  the  control  and  management  by  a  public  offi- 
cer of  the  records  of  his  office,  or  compel  him  to  submit  such 
records  to  examination  by  persons  whose  only  interest 
therein  consists  in  the  compilation  of  information  to  be  sold 
in  the  course  of  their  private  business  to  purchasers  in  the 
future.1  Nor  will  the  courts  grant  such  relief,  even  under 
statutes  authorizing  an  examination  and  inspection  of  such 
records  by  persons  interested  therein,  since  such  legislation 
is  held  not  to  extend  to  or  embrace  persons  who  are  engaged 
in  the  private  business  of  making  abstracts  of  title  for  pur- 
chasers.2 But  under  a  statute  providing  that  persons  en- 
gaged in  the  business  of  making  abstracts  of  title,  and  their 
employees,  shall  have  the  right  during  the  usual  business 
hours  to  inspect  the  books  of  county  officers,  and  to  make 
memoranda  or  copies  of  their  contents  for  the  purposes  of 
their  business,  mandamus  will  go  to  compel  the  enforcement 
of  such  right  when  denied  by  the  county  officers  having  cus- 
tody of  such  books.3  And  under  a  statute  providing  that  all 

!Buck    v.   Collins,  51    Ga.    391;  And  see  Burton  v.  Reynolds,  102 

Cormack  v.  Wolcott,  37  Kan.  391;  Mich.  55. 

Bean  u  People,  7  Colo.  200;  Webber  2  Cormack  v.  Wolcott,  37  Kan. 

v.  Townley,  43  Mich.  534;  Diamond  391;  Webber  v.  Townley,  43  Mich. 

Match  Co.  v.  Powers,  51  Mich.  145;  534;  Bean  v.  People,  7  Colo.  200. 

People  v.  Richards,  99  N.  Y.  620;  3Stocknan   v.  Brooks,   17   Colo. 

Scribner  v.  Chase,  27  HI.  App.  36.  248.    See  Upton  v.  Catlin,  17  Colo. 

546. 


CHAP.  II.]  TO   PUBLIC   OFFICERS.  87 

books  and  papers  in  public  offices  shall  be  open  for  exam- 
ination to  any  person,  mandamus  will  lie  to  compel  a  clerk 
of  a  court  to  permit  an  examination  and  inspection  of  his 
books  by  any  person  having  a  personal,  existing  interest, 
either  as  principal,  agent  or  attorney,  in  such  examination, 
there  being  no  other  plain  and  adequate  remedy.1 

§  75.  As  regards  the  evidence  of  his  title  which  the  re- 
lator  must  show  who  seeks  the  aid  of  mandamus  to  recover 
possession  of  official  records  and  insignia,  it  is  held  that, 
having  received  a  certificate  of  election  and  qualified  in  the 
manner  provided  by  law,  he  is  prima  facie  entitled  to  their 
possession  and  may  enforce  his  rights  by  aid  of  the  writ.2 
And  upon  the  application  for  mandamus,  the  court  will  not 
go  behind  the  certificate  of  election  and  try  the  relator's 
actual  title.  It  is  therefore  wholly  immaterial  whether  the 
relator  was  eligible  to  the  office  in  question,  or  whether  he 
was  duly  elected  thereto,  since  to  try  such  issues  would  be 
to  determine  the  title  upon  proceedings  in  mandamus,  which 
the  courts  will  never  do.3  And  mandamus  will  not  lie  to  a 
county  clerk  to  compel  the  delivery  of  assessment  books  to 
one  claiming  to  be  duly  elected  as  assessor,  when  the  clerk 
has  already  delivered  the  books  to  a  de  facto  assessor.4  If, 
however,  the  respondent  has  actually  obtained  judgment  in 
his  favor  in  proceedings  to  test  the  election,  the  relator  is 
not  entitled  to  the  writ,  even  though  he  has  appealed  from 
the  judgment  against  him  and  the  appeal  is  still  pending.5 
Nor  will  the  relief  be  granted  upon  the  application  of  one 
whose  title  to  the  office  is  uncertain  and  doubtful.6 

§  76.  The  writ  may  be  granted  to  compel  the  surrender 
<>f  public  buildings  to  the  officer  properly  entitled  to  their 
custody  as  an  incident  to  his  office,  when  a  former  officer 
)•«•  fuses  to  surrender  them.7  In  such  case,  the  term  of  the 

i  Boylan  v.  Warren,  89  Kan.  801.  « People  v.  Lieb,  85  111.  484. 

2Crowell  v.  Lambert,  10  Minn.  »  Allen  v.  Robinson,  1?  Minn.  11:5. 

:« '•! '.  •  State  v.  Busman,  89  N.  J.  L.  i ; : 7. 

8  Atherton  v.  Sherwood,  15  Minn.  '  State  v.  Layton,  4  Dutch.  ~2\\; 

221.  Felts  v.  Mayor,  2  Head,  650;  Burr 
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person  in  possession  having  expired,  he  is  regarded  as  in 
possession  without  any  colorable  right  or  title  of  any  nature, 
and  is  therefore  a  mere  intruder,  for  whose  expulsion  a 
prompt  and  efficient  remedy  is  necessary.1  So  when  the 
sheriff  of  a  county  is  entitled  by  law  to  the  custody  of  the 
county  jail,  of  which  he  has  been  wrongfully  deprived,  he  is 
entitled  to  the  aid  of  a  mandamus  to  restore  him  to  posses- 
sion.2 And  when  it  is  made  by  law  the  duty  of  the  county 
clerk  of  a  particular  county  to  provide  for  the  transfer  of 
certain  records  to  a  new  county  created  out  of  the  old,  the 
writ  will  go  to  compel  the  performance  of  this  duty.3 

§  77.  But  if  it  be  apparent  to  the  court  that,  instead  of  a 
proceeding  whose  object  is  only  to  get  possession  of  the 
books  and  insignia  of  an  office,  the  writ  is  invoked,  in  reality, 
to  test  the  title  to  the  office,  and  that  the  question  of  title 
is  the  real  point  in  issue,  it  will  refuse  to  lend  its  aid  by 
mandamus.  In  all  such  cases,  the  parties  will  be  left  to  a 
determination  of  the  disputed  questions  of  title  by  proceed- 
ings upon  information  in  the  nature  of  a  quo  warranto,  since 
this  is  the  only  remedy  in  which  judgment  of  ouster  can  be 
had  against  an  actual  incumbent,  and  the  person  rightfully 
entitled  can  be  put  into  possession  of  the  office.4  The  court 
will  not,  therefore,  upon  an  application  for  a  mandamus  to 
procure  possession  of  official  records,  inquire  into  the  right 
of  a  de  facto  incumbent  of  the  office,  and  if  it  is  apparent 
that  the  relator's  rights  can  not  be  determined  without  such 
an  investigation  into  respondent's  title,  mandamus  will 
not  lie.5 

§  78.  It  is  worthy  of  note  that  the  cases  in  which  the 
courts  have  interposed  by  mandamus  for  the  surrender  of 
books,  papers  and  other  insignia  pertaining  to  public  offices 

v.  Norton,  25  Conn.  103;  Warner  v.  4  People  v.  Stevens,  5  Hill,  616; 

Myers,  4  Ore.  72.  People  v.  Olds,  3  CaL  167;  State  v. 

1  State  v.  Layton,  4  Dutch.  244  Williams,  25  Minn.  340. 

2  Felts  v.  Mayor,  2  Head,  650;  5  State  v.  Pitot,  21  La.  An.  336; 
Burr  v.  Norton,  25  Conn.  103.  State  v.  Williams,  25  Minn.  340. 

3  Hooten    v.  McKinney,  5  Nev. 
194. 
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are  cases  where  the  person  in  possession  claimed  under  some 
color  of  right,  and  are,  for  the  most  part,  cases  where  the 
books  and  records  were  claimed  by  a  former  incumbent  of 
the  office,  or  person  claiming  to  be  entitled  to  its  possession 
and  to  the  exercise  of  its  functions.  And  when,  under  the 
laws  of  a  state,  mandamus  can  issue  only  to  an  inferior 
tribunal,  corporation,  board  or  person,  to  compel  the  per- 
formance of  an  act  which  the  law  specially  enjoins  as  a 
duty  resulting  from  an  office  or  trust,  the  writ  will  not  lie 
for  the  surrender  of  official  records  and  insignia,  if  it  is  ap- 
parent from  the  record  that  the  respondent  is  merely  a  pri- 
vate person,  not  claiming  the  right  of  possession  by  virtue  of 
any  office  or  trust.1  So  when  one  has  been  employed  to 
make  asurvey  of  the  public  roads  of  a  county  and  to  plat  them 
in  a  suitable  book,  mandamus  will  not  go  to  compel  him  to 
deliver  possession  of  such  book.2  In  all  such  cases  ample 
relief  may  be  had  in  the  ordinary  course  of  law,  and  the 
1  >a  rty  aggrieved  will  be  left  to  pursue  such  remedy.3  Indeed^ 
it  is  always  a  complete  objection  to  the  issuing  of  the  writ 
to  compel  the  delivery  of  the  books  and  paraphernalia  of  an 
office,  that  a  direct  and  specific  remedy  is  provided  by  stat- 
ute for  obtaining  them.4 

§  79.  Mandamus  is  the  appropriate  remedy  to  compel 
county  officers  to  hold  their  offices  at  the  county  seat,  and 
to  remove  their  books  and  records  thereto  after  a  new  loca- 
tion of  the  county  seat  has  been  made,  and  to  compel  a  judge 
to  hold  his  court  at  the  county  seat.5  So,  pending  a  contest 

'  Hussey  v.  Hamilton,  5  Kan.  462.  5  Kich.  (N.  S.)  203;  Light  v.  State,  14 

2  State  v.  Trent,  58  Mo.  571.  Kan.  489;  State  v.  Commissioners 

» Hussey  v.  Hamilton,  5  Kan. 462.  of  Hamilton  Co., 85  Kan.  640:  State 

<  People  v.  Stevens,  5  Hill,  616.  v.  Stock,  88  Kan,  154.    See  M 

8  County  of  Calaveras  v.  Brock-  Kearney,  31  Ark.  261.    See,  contra. 

way,  30  Cal.  825;  State  v.  Lean,  9  Leigh  v.  State,  69  Ala.  2iii.     In 

W is.  279;  State  v.  Saxton,  11  Wis.  Board  of  Commissioners  r.  llat<li. 

27;  Commissioners  v.  State, 61  Iml.  9  Nov.  :>•">?.  it  \\a^  hel.l  th;it  the  writ 

75;  State  v.  Thatch, 5  Neb.  94;  Hun-  would  not  be  granted  to  c-onip-  !  a 

ter  r.  State.  14  Neb.  506;  State  v.  county  officer  to  remove  from  his 

Weld, :',!)  Minn.  1'JG;  State  v.  Walker,  office  to  another  office  assigned  to 
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as  to  the  removal  of  a  county  seat,  mandamus  will  lie  to 
compel  a  judge  to  hold  court  at  the  original  county  seat.1 
And  in  an  action  brought  by  the  attorney-general  in  behalf 
of  the  state  to  compel  county  officers  to  maintain  their  offices 
at  the  county  seat,  the  proceeding,  being  in  the  exercise  of 
the  sovereign  power  of  the  state  to  enforce  obedience  to  its 
laws,  is  not  barred  by  the  statute  of  limitations.2  But  when 
the  writ  is  sought  to  compel  county  officers  to  remove  their 
records  and  to  maintain  their  offices  at  a  place  alleged  to 
have  been  chosen  as  the  county  seat  at  an  election  held  for 
that  purpose,  and  it  clearly  appears  that  the  returns  of  the 
election  are  grossly  false  and  fraudulent,  the  court  may,  in 
the  exercise  of  its  discretion,  go  behind  the  election  returns 
and  refuse  to  grant  relief.3  And  while  there  may  be.no  im- 
propriety in  granting  the  writ  to  compel  county  officers  to 
hold  their  offices  at  the  place  designated  by  law,  or  to  remove 
upon  a  change  in  the  location  of  the  county  seat,  yet  when 
the  laws  of  the  state  afford  a  plain  and  ample  remedy  for 
contesting  elections,  an  elector  seeking  to  avoid  an  election 
for  the  removal  of  the  county  seat  must  pursue  the  statutory 
remedy,  and  the  validity  of  such  an  election  will  not  be  tested 
by  proceedings  in  mandamus  to  compel  the  removal  of  county 
offices.4  And  the  writ  has  been  refused  to  compel  the  re- 
moval of  county  records  to  a  place  claimed  to  be  the  reloca- 
tion of  a  county  seat,  when  the  notice  of  the  election  upon 
the  question  of  removal  was  insufficient  and  not  conformable 
to  the  law,  so  that  the  question  was  not  fairly  submitted  to 
the  electors.5 

him   by  the    county   authorities,  2  State  v.  Stock,  38  Kan.  154 

since  an  action  of  ejectment  was  3  State  v.  Marston,  6  Kan.  524 

the  appropriate  remedy.    And  see  See,  also,  State  v.  Stevens,  23  Kan. 

as  to  the  effect  of  delay  in  an  ap-  456. 

plication  for  mandamus  to  county  4  State  v.  Stockwell,  7  Kan.  98. 

officers  to  remove  their  books  and  But  see,  contra,  State  v.  Saxton,  11 

records  to  a  new  location  .of  the  Wis.  27. 

county  seat,  Golden  v.  Elliot,  13  5  People  v.  Hamilton  Co.,  3  Neb. 

Kan.  92.  244 
1Maxey  v.  Mack,  30  Ark.  472. 
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Y.    MINISTERIAL  OFFICERS. 

§  80.    The  general  rule  stated. 

81.  The  rule  applied  to  clerks  of  court. 

82.  When  clerk  may  be  required  by  mandamus  to  issue  execution. 
82a.  Report  of  fees;  record  of  meeting. 

83.  Mandamus  lies  to  recorders  of  deeds. 

84    May  be  granted  to  compel  issuing  of  patents  for  lands. 

85.  Granted  to  compel  surrender  of  exempted  property  levied  upon 

under  execution. 

86.  "When  granted  to  compel  issue  of  bank  notes;  and  of  railway-aid 

bonds. 

87.  Lies  to  compel  assessment  of  lands  for  taxes;  and  for  assignment 

of  tax-sale  certificates;  and  for  issuing  of  tax  deed. 

88.  /  When  issued  to  compel  granting  of  licenses. 

89.  When  granted  for  recovering  payment  of  money;  return  to  ap- 

pellate tribunal. 

90.  Lies  to  strike  name  from  jury  list. 

91.  Contracts  for  public  works;  rights  of  lowest  bidder;  the  doctrine 

in  Ohio. 

Mandamus  not  granted  in  behalf  of  lowest  bidder. 
93.    Not  granted  when  contract  is  already  awarded. 
(.M.    The  general  rule  illustrated. 

95.  When  refused  against  postmaster  for  publication  of  letter  list. 

96.  Limitations  upon  the  granting  of  mandamus  to  ministerial  offi- 

cers. 

97.  Not  granted  when  ministerial  officers  are  intrusted  with  discre- 

tionary powers. 

98.  Jurisdiction  of  the  federal  courts  over  ministerial  officers. 

99.  Judicial  power  of  United  States  over  its  officers  not  denied,  but 

not  conferred  upon  circuit  courts. 

§  80.  Most  public  officers,  whatever  the  nature  of  their 
oflice,  or  from  whatever  source  they  derive  their  authority, 
are  intrusted  with  the  performance  of  certain  duties  con- 
cerning  which  they  are  vested  with  no  discretionary  powers, 
and  which  are  either  positively  imposed  upon  them  by  virtue 
of  express  law,  or  necessarily  result  from  the  nature  of  the 
oilier  which  they  fill.  These  duties,  being  unattended  with 
any  degree  of  official  discretion,  are  regarded  as  ministerial 
in  their  nature,  and  the  ollieers  at  whose  hands  their  per- 
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formance  is  required  are,  as  to  such,  duties,  ministerial  offi- 
cers. The  distinction  between  obligations  of  this  nature, 
and  those  calling  for  the  exercise  of  judicial  discretion  and 
some  degree  of  judgment,  is  obvious.  It  is  a  distinction  fre- 
quently noticed  throughout  these  pages,  and  in  some  of  its 
many  forms  it  is  perpetually  recurring  in  any  attempt  to 
analyze  the  principles  underlying  the  law  of  mandamus. 
And  while,  as  we  have  already  seen  and  shall,  hereafter  see, 
the  courts  have  steadily  refused  to  lend  their  extraordinary 
aid  by  mandamus  to  control  in  any  degree  the  exercise  of 
official  discretion,  wherever  vested,  yet  as  to  official  duties 
of  a  ministerial  character,  unattended  with  the  exercise  of 
any  degree  of  discretion,  and  absolute  and  imperative  in 
their  nature,  the  law  is  otherwise.  And  it  may  be  asserted 
as  a  rule  of  universal  application,  that,  in  the  absence  of  any 
other  adequate  and  specific  legal  remedy,  mandamus  will 
lie  to  compel  the  performance  of  purely  ministerial  duties, 
plainly  incumbent  upon  an  officer  by  operation  of  law  or  by 
virtue  of  his  office,  and  concerning  which  he  possesses  no 
discretionary  powers.  Or,  in  other  words,  whenever  a  spe- 
cific duty  is  required  by  law  of  a  particular  officer,  unat- 
tended with  the  exercise  of  any  degree  of  official  judgment 
or  element  of  discretion,  and  on  the  performance  of  which 
individual  rights  depend,  mandamus  is  the  appropriate  rem- 
edy for  a  failure  or  refusal  to  perform  the  duty.1 

1  Kendall  v.    United    States,  12  Kirby,   345;    State  v.  Meadows,  1 

Pet.  524;  Citizens' Bank  of  Steuben-  Kan.  90;  Simpson  v.  Register  of 

ville  v.  Wright,  6  Ohio  St.  318;  Peo-  Land  Office,  Ky.  Dec.  (2d  ed.)  217; 

pie  v.  Commissioner  of  State  Land  People  v.  Collins,  7  Johns.  Rep.  549; 

Office,  23  Mich.  270;  North  Western  People  v.  Canal  Appraisers,  73  N. 

K  C.  R,  Co.  v.  Jenkins,  65  N.C.173;  Y.  443;  People  v.  Shearer,  30  Cal. 

Queen  v.  Southampton,  1  Best  &  645;    Hempstead     v.     Underbill's 

Smith,  5;  State  v.  Wrotnowski,  17  Heirs,  20  Ark.  337 ;  Mitchell  f.Hay, 

La.  An.  156;  Stater. Barker, 4 Kan.  37  Ga.  581;  People  v.  Loucks,  28 

379;  State  v.  Magill,Ib.  415;  People  Cal.  68;  People  v.  Gale,  22  Barb. 

v.  Perry,  13  Barb.  206;  People  v.  502;  People  v.  Fletcher,   2  Scam. 

Taylor,  45    Barb.   129;    People    v.  482;   Attorney-General  v.  Lum,  2 

Miner,  37  Barb.  466;  Silver  v.  The  Wis.  507;  Fowler  v.  Peirce,  2  CaL 

People,  45  I1L  225;  Strong's  Case,  165;  People  v.  Brooks,  16  CaL  11; 
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§  81.  The  rule  that  mandamus  lies  to  ministerial  officers 
to  compel  the  performance  of  purely  ministerial  duties  is 
frequently  applied  to  cases  where  the  relief  is  sought  against 
clerks  of  courts  to  require  the  performance  of  their  official 
duties.  And  in  so  far  as  these  officers  are  vested  with  min- 
isterial functions,  involving  the  exercise  of  no  discretion  or 
judgment,  mandamus  is  the  appropriate  remedy  to  set  them, 
in  motion.1  Thus,  the  receiving  and  filing  a  sheriff's  bond 
and  administering  the  oath  of  office  by  the  clerk  of  a  court, 
these  duties  being  required  of  him  by  law,  are  considered, 
not  as  judicial,  but  simply  ministerial  duties,  which  the  clerk 
may  be  required  by  mandamus  to  perform.2  And  when  the 
clerk  has  no  discretion  with  reference  to  the  approval  of 
official  bonds,  other  than  that  of  determining  the  sufficiency 
of  the  surety,  the  writ  has  been  allowed,  notwithstanding 
another  person  fills  the  office  de  facto  and  is  wrongfully  ex- 
ercising its  functions.3  So  when  it  is  the  duty  of  the  clerk 
to  receive  and  file  an  appeal  bond,  and  he  is  invested  with 
no  discretion  in  the  matter,  the  writ  will  go  commanding 
him  to  approve  and  file  the  bond,  in  the  absence  of  any 
other  adequate  remedy.4  And  when  it  is  his  duty  to  file  in- 
terrogatories and  to  issue  a  commission  to  take  the  deposi- 

Diinley  v.  Whiteley,  14  Ark.  687;  when  there  is  a  specific  ministerial 

y.   Bordelon,  6  La,  An.  68;  duty  imposed  upon  him  by  law. 

Turner   v.    Melony,   13    Cal.    621;  State  v.  Dubuclet,  27  La.  An.  29; 

Hryariv.Cattell,  15  Iowa,  538;  State  State  v.  Clinton,  27  La,  An.  429; 

v.  Gamble,  13  Fla.  9;  State  v.  Secre-  State  v.  Board  of  Liquidators,  27 

tary  of  State,  33  Mo.  293;  People  v.  La.  An.  660;  State  v.  Dubucl.  t.  \?s 

Smith,  43  III  219;  Ex parte  Carno-  La,  An.  85;  State  v.  Johnson,  28  La. 

dian,  Charlt.  216;  Ex  parte  Selma  An.  932. 

A:  (i  ul  f  R.  Co.,  46  Ala.  423;  State  v.  l  Ex  parte   Carnochan,    Charlt 

Draper,  48  Mo.  213;  Black  v.  Audi-  216;  People  v.  Gale,  22  Barb.  502; 

tor  of  State,  26  Ark.  237;  People  v.  People  v.  Fletcher,  2  Scam.  482; 

Supervisors  of  Otsego,  51  N.  Y.  401 ;  Attorney-General  r.  Lum,  2  Wis. 

State  v.  Brown,  28  La.  An.  103;  507;  People  v.  Loucks,  28  CaL  68; 

State  v.  Burke,  83  La.  An.  969;  Mau  Gulick  v.  New,  14  Ind.  93;  Moore 

r.  Liddle,  15  Nev.  271;  Robinson  v.  v.  Muse,  47  Tex.  210. 

Rogers,  24  Grat.  319.  And  in  Louisi-  2  People  r.  Fl.-t.-li.-r.  2  Scam.  483. 

;m;i  it  is  held  that   mandamus  will  KJulirk  r.  NVw.  1  I  Ind.  93. 

only  lie  against  a  public  officer  4  Daniels  r.  Miller,  8  Cola  543. 
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tions  of  witnesses  in  a  pending  litigation,  this  duty  may  be 
enforced  by  mandamus.1  If,  however,  the  clerk  is  vested 
with  powers  of  a  quasi-judicial  nature  as  to  the  approval  of 
bonds  of  county  officers,  the  rule  is  otherwise,  and  in  such 
case  mandamus  will  not  lie  to  compel  the  approval.2  And 
when  it  is  the  duty  of  the  clerk  of  a  court  of  original  juris- 
diction to  keep  a  record  of  its  proceedings,  under  the  direc- 
tion of  the  judge  of  such  court,  mandamus  will  not  lie  from 
a  court  of  appellate  jurisdiction  to  compel  such  clerk  to  enter 
orders  made  by  the  court  of  which  he  is  clerk.3  ]S"or  will 
the  writ  issue  from  an  appellate  court  to  direct  the  clerk  of 
a  court  of  original  jurisdiction  to  issue  an  order  of  sale  under 
a  decree  of  foreclosure,  when  full  relief  may  be  had  by  ap- 
plication to  the  court  by  which  the  decree  was  rendered.4 

§  82.  While  the  authorities  are  not  altogether  free  from 
doubt  as  to  the  right  of  a  judgment  creditor  to  compel  the 
clerk  of  a  court  by  mandamus  to  issue  an  execution  upon  his 
judgment,  the  true  test  to  be  applied  in  such  cases  seems  to 
be,  whether  the  remedy  against  the  clerk  by  action  at  law 
for  a  refusal  to  perform  his  duty,  or  by  motion  addressed  to 
the  court  in  which  the  judgment  was  recovered,  is  sufficient 
to  give  full  redress  to  the  party  injured.  And  when  an  ac- 
tion at  law  against  the  clerk  for  damages  upon  his  bond,  or 
a  motion  in  the  proper  court,  will  afford  ample  relief  to  the 
judgment  creditor,  the  courts  will  withhold  relief  by  man- 
damus.5 Upon  the  other  hand,  notwithstanding  the  exist- 
ence of  a  remedy  by  action  against  the  clerk  upon  his  official 
bond  for  damages,  if  such  remedy  be  inadequate  to  procure 
for  the  party  aggrieved  the  specific  relief  to  which  he  is  en- 
titled, mandamus  will  lie.6  Thus,  the  writ  will  go  to  the 
clerk  of  a  court  commanding  him  to  issue  a  writ  of  assistance 

iRoney  v.  Simmons,  97  Ala.  88.  6  Good  win  v.  Glazer,  10  Cal.  333; 

2  Swan  v.  Gray,  44  Miss.  393.  Fulton  v.  Hanna,  40  Cal.  278.    See, 

3  State  v.  Le  Fevre,  25  Neb.  223.  also,  Pickell  v.  Owen,  66  Iowa,  485. 

4  State    v.  Moores,  29  Neb.   122.  6  People  v.  Loucks,  28  CaL  68;  At- 
But  see,  contra,  State  v.  Thiele,  19  torney-General  v.  Lum,  2  Wis.  507. 
Neb.  220. 
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in  aid  of  an  order  of  the  court  for  the  delivery  of  particular 
property.1  So  when  plaintiff  in  an  action  for  the  recovery 
of  real  property  obtains  a  judgment  entitling  him  to  a  writ 
of  hdbere facias possessionem,  but  the  clerk  of  the  court  re- 
fuses to  issue  such  writ,  an  appropriate  case  is  presented 
for  relief  by  mandamus,  since  an  action  at  law  upon  the  bond 
of  the  clerk  for  damages  would  be  manifestly  inadequate.2 
And  the  writ  has  been  allowed  to  compel  a  clerk  to  issue  a 
citation  in  a  cause,3  as  well  as  to  issue  an  execution  or  the 
appropriate  process  to  carry  into  effect  a  judgment  of  the 
court.4  So,  too,  it  has  been  granted  by  the  supreme  court  of 
a  state  to  compel  the  clerk  of  an  inferior  court  to  make  out 
and  transmit  to  the  supreme  court  a  transcript  of  the  record 
in  a  cause  determined  in  the  court  below,  when  the  plaintiff 
has  sued  out  a  writ  of  error,  in  forma  pauperis,  in  the  higher 
tribunal.6  And  it  may  be  granted  by  a  supreme  court  to  re- 
quire the  clerk  of  an  inferior  court  to  transmit  the  record  of 
the  latter  court  upon  an  appeal  from  its  judgment.6  But  it 
will  not  go  to  compel  such  clerk  to  transmit  the  record  of 
his  court  to  an  appellate  court  when  the  time  for  hearing 
the  cause  in  the  latter  court  has  expired,  since  the  relief  is 
never  granted  to  command  the  doing  of  a  vain  and  useless 
thing.7  In  all  cases  where  the  writ  is  sought  to  compel  a 
clerk  to  issue  an  execution,  it  should  be  shown  that  applica- 
tion for  relief  was  first  made  to  the  court  in  which  the  judg- 
ment was  rendered,  and  that  such  court  has  refused  to  act.8 
And  the  writ  will  not  go  commanding  a  clerk  to  issue  an 
order  for  a  sale  under  a  judgment,  after  the  expiration  of  the 
statutory  period  of  limitation,  beyond  which  a  judgment  be- 
comes dormant  until  revived  by  due  process  of  law,  since  all 
proceedings  under  such  judgment  are  void  until  it  has  been 
revived.9 

1  Attorney-General  v.  Lum,  2  Wis.        6Rodgers  v.  Alexander,  85  Tex. 
607.  116. 

2  People  v.  Loucks,  28  Cal.  68.  •  State   v.  Armstrong,  5  Wash. 
*Ex  parte   Carnochan,   Charlt.    128. 

216.  7  Roberts  v.  Smith,  63  Ga.  213. 

4  People  v.  Gale,  22  Barb.  602;        8  Compton  v.  Airial,  9  La.  An.  496. 
Moore  v.  Muse,  47  Tex.  210.  'State  v.  McArthur,  5  Kan.  280. 
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§  820.  Mandamus  also  lies  to  compel  a  county  clerk  to 
make  a  report  of  all  fees  received  by  him  by  virtue  of  his 
office,  when  the  making  of  such  report  is  a  duty  required  of 
him  by  law.1  And  in  such  cases  the  expiration  of  the  term 
of  office  of  the  respondent,  pending  the  action,  constitutes 
no  defense,  and  mandamus  will  lie  to  compel  him  to  report 
such  fees  and  to  pay  them  into  the  county  treasury,  since 
the  duty  devolves  upon  him  personally,  and  not  upon  his 
successor  in  office.2  So  the  writ  may  go  to  require  the  clerk 
of  a  court  to  permit  one  who  is  indicted  for  murder  to  ex- 
amine the  record  and  testimony  taken  before  a  coroner  con- 
cerning the  death  of  the  deceased,  the  relator  having  a  clear, 
legal  right  to  such  inspection,  and  there  being  no  other  ade- 
quate remedy  for  the  enforcement  of  such  right.3  So  the 
duty  of  a  town  clerk  to  record  the  proceedings  of  a  town 
meeting  as  declared  by  the  moderator  of  such  meeting,  being 
purely  a  ministerial  duty,  involving  the  exercise  of  no  judi- 
cial discretion,  mandamus  will  lie  to  compel  the  clerk  to 
amend  or  correct  his  records  in  such  manner  as  to  correspond 
with  the  facts.4 

§  83.  Officers  intrusted  with  the  recording  of  deeds  are 
treated  as  ministerial  officers  within  the  meaning  of  the  rule, 
and  are  properly  subject  to  the  writ.5  Thus,  mandamus  lies 
to  a  register  of  deeds  to  compel  him  to  record  a  deed  left 
with  him  for  that  purpose,6  or  to  enter  upon  the  records 
satisfaction  of  a  mortgage.7  So  the  writ  will  go  command- 
ing a  recorder  of  deeds  to  permit  access  to  his  books  and 

1  State  v.  Whittemore,  12  Neb.  parte  Goodell,  14  Johns.  Rep.  325. 

252.  But  the  writ  will  not  go  to  require 

State  v.  Cole,  25  Neb.  342;  State  a  recorder  of  deeds  to  deliver  a 

v.  Shearer,  29  Neb.  477.  deed  which  he  has  not  received  in 

3  Daly  v.  Dimock,  55  Conn.  579.  his  official  capacity,  and  which  he 

4  Hill  v.  Goodwin,  56  N.  H.  44.  holds  in  escrow.    People  v.  Curtis, 
See  Bell  v.  Pike,  53  N.  H.  473.  41  Mich.  723. 

5  Strong's  Case,  Kirby,  345;  Peo-  7  People  v.  Miner,  37  Barb.  466. 
pie  v. Miner,  37  Barb.  466;  Silvers.  See,  also,  Lanaux  v.  Recorder,  36 
The  People,  45  111.  225.  La.  An.  974,    But  see  Raymond  v. 

« Strong's  Case,  Kirby,  345;   Ex    Villere,  42  La,  An.  488. 
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records  by  a  person  properly  entitled  thereto.1  So,  too,  the 
register  of  a  state  land  office  may  be  required  by  mandamus 
to  receive  and  register  a  plat  and  certificate  of  the  survey 
of  lands.2  And  when,  by  an  act  of  legislature,  a  portion  of 
one  county  is  annexed  to  another,  the  register  of  deeds  of 
the  latter  county  is  entitled  to  the  aid  of  a  mandamus  to  com- 
pel the  same  officer  in  the  former  county  to  permit  him  to 
transcribe  the  records  of  his  county  in  so  far  as  they  affect 
real  estate  in  the  portion  thus  annexed.3  But  the  writ  will 
not  go  to  require  a  recorder  of  deeds  to  cancel  the  record  of 
a  tax  deed  upon  the  ground  that  the  premises  were  illegally 
sold  for  taxes,  since  the  holder  of  the  tax  deed  is  entitled  to 
have  such  issue  tried  and  determined  in  an  ordinary  action 
for  that  purpose.4 

§  84.  The  writ  will  go  to  the  commissioner  of  a  state  land 
office  requiring  him  to  issue  patents  for  certain  swamp  lands 
appropriated  to  a  county  by  an  act  of  legislature  for  the  con- 
>t  ruction  of  a  public  road,  the  duty  of  the  officer  being 
treated  as  a  ministerial  one.5  And  a  state  land  agent,  as  to 
duties  in  passing  upon  conflicting  claims  to  lands,  which  are 
ministerial  in  their  character,  may  be  controlled  by  manda- 
mus, although  in  proceedings  for  the  writ  in  such  case  the 
court  will  not  permit  the  rights  of  third  parties  to  be  affected, 
any  farther  than  they  are  necessarily  and  incidentally  affected 
in  determining  the  duties  of  the  officer.8  So  when  it  is  the 
duty  of  the  surveyor-general  of  a  state  to  enter  into  a  con- 
tract with  an  applicant  for  the  purchase  of  state  lands,  and 
he  is  invested  with  no  discretion  as  to  such  duty,  mandamus 
will  lie  to  compel  its  performance.7 

§  85.  When  an  officer  has  levied  upon  property  in  satis- 
faction of  unpaid  taxes,  which  is  claimed  as  exempt  from 

1  Silver  v.  People,  45  111.  225.  8  People  v.  Commissioner  of  State 

2  Simpson    v.  Register  of  Land    Land  Office,  23  Mich.  270. 

Office,  Ky.  Dec.  (2d  ed.)  217.  6  Hempstead  v.  Underbill's  Heirs, 

3  State  r.  Meadows,  1  Kan.  90.         20  Ark.  887.    And  see  McDaid  v. 
•State  v.  Batt,  40  La.  An.  582.         T.-rritory,  1  Oklahoma,  93. 

^State  v.  Preble,  20  Nev.  38. 
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levy  under  the  exemption  laws  of  the  state,  and  the  owner 
has  given  bond  and  security  for  the  forthcoming  of  the  prop- 
erty, the  writ  may  be  granted  requiring  the  officer  to  de- 
liver up  the  property,  this  being  his  plain,  legal  duty,  as  to 
which  he  is  vested  with  no  discretion,  and  there  being  no 
adequate  remedy  in  damages,  an  action  of  trespass  against 
the  officer  not  affording  specific  relief  by  the  return  of  the 
property.1 

§  86.  Again,  it  has  been  held,  in  conformity  with  the 
general  rule  allowing  mandamus  to  compel  the  performance 
of  ministerial  duties,  that  when  a  banking  association  has 
complied  with  all  the  requirements  of  the  law  necessary  to 
entitle  it  to  receive  from  the  state  auditor  bank  notes  for 
circulation,  the  writ  will  be  granted  to  require  the  auditor 
to  comply  with  his  duty  by  furnishing  the  notes.2  And 
when  it  is  made  by  law  the  imperative  duty  of  a  state  treas- 
urer to  issue  bonds  of  the  state  to  a  railway  company,  upon 
completion  of  a  certain  portion  of  its  road,  this  duty  may 
be  enforced  by  mandamus  upon  the  application  of  the  com- 
pany.3 

§  87.  The  duty  of  an  assessor  of  taxes  to  assess  lands 
liable  to  taxation  is  regarded  as  a  ministerial  duty,  to  en- 
force which  mandamus  will  lie.4  And  when  the  laws  of  the 
state  give  the  right  to  a  purchaser  of  tax-sale  certificates 
.for  lands  bid  off  by  counties  at  tax  sales  to  have  such  cer- 
tificates assigned  to  him,  and  it  is  the  duty  of  the  county 
treasurer  to  make  such  assignment,  mandamus  lies  for  a  re- 
fusal to  perform  this  duty.5  So  the  writ  will  go  to  compel 
the  issuing  of  a  tax  deed  by  the  proper  officer,  upon  a  sale 
of  land  for  unpaid  taxes.6  It  would  seem,  however,  that 
before  the  relief  will  be  granted  in  such  case  there  should 
be  a  demand  upon  the  officer  whose  duty  it  is  to  issue  the 

1  Mitchell  v.  Hay,  37  Ga.  581.  4  People  v.  Shearer,  30  Cal.  645. 

2  Citizens'  Bank  of  Steubenville        5  State  v.  Magill,  4  Kan.  415. 

v.  Wright,  6  Ohio  St.  318.  6  State  v.  Winn,  19  Wis.  304;  Bry- 

3  North  Western  N.  C.  R.  Co.  v.    son  v.  Spaulding,  20  Kan.  437. 
Jenkins,  65  N.  C.  17a 
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deed  and  a  refusal  by  Mm  to  execute  it.1  And  the  writ  will 
not  go  to  compel  the  issuing  of  a  tax  deed  to  a  purchaser 
when  the  sale  of  the  land  for  delinquent  taxes  was  not  made 
by  an  authorized  officer.2 

§  88.  "When  the  power  of  granting  licenses  is  conferred 
upon  a  particular  officer  as  an  official  duty,  and  he  is  re- 
quired by  law  to  grant  certain  licenses  to  persons  tendering 
sufficient  surety  and  paying  certain  fees,  his  only  discretion 
in  the  matter  being  as  to  the  sufficiency  of  the  surety,  the 
writ  may  go  commanding  him  to  grant  a  license  upon  suffi- 
cient surety  being  given  and  the  fees  being  paid.3  And 
mandamus  will  lie  to  compel  a  state  board  of  pharmacy  to 
admit  to  registration  as  a  pharmacist  one  who  is  entitled  to 
such  registration  under  the  laws  of  the  state,  the  board  being 
invested  with  no  discretion  in  the  matter.4 

§  89.  When  a  duty  is  imposed  by  law  upon  certain  offi- 
cers of  levying  and  collecting  money  and  paying  it  over  to 
others,  while  it  would  seem  to  be  incompetent  to  command 
such  officers  specifically  by  mandamus  to  bring  an  action 
for  the  money,  the  writ  may  go  requiring  and  directing 
them  to  take  the  necessary  legal  measures  for  recovering 
l>;i\  inent.5  And  when  an  appeal  has  been  taken  from  the 
decision  of  a  board  of  auditing  officers,  and  it  is  the  duty  of 
such  board  to  make  a  return  to  the  appellate  tribunal,  such 
duty  being  purely  ministerial,  its  performance  may  be  re- 
<|iiiiv<l  by  mandamus.  And  in  such  case,  the  right  to  the 
mandamus  is  not  dependent  upon  the  ultimate  right  to  re- 
lief.6 

§  90.  A  commissioner  for  the  selection  of  jurors  uiul».-r 
the  laws  of  a  state,  being  regarded  as  a  ministerial  and  not 
a  judicial  officer,  may  be  compelled  by  the  writ  to  strike 

^ryson  v.  Spaulding,  20  Kan.  <  State  Board  of  Pharmacy  r. 
427.  White,  84  Ky.  620. 

2  McCullough  v.  Hunter,  00  Va.  8  Queen  v.  Southampton,  1  Best 
600.  &  Smith,  5. 

8  People  v.  Perry,  13  Barb.  206,  'People  v.  Canal  Appraisers,  73 

N.  \. 
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from,  a  jury  list  the  name  of  a  person  who  is  not  liable  to 
jury  duty,  the  officer  being  regarded  as  devoid  of  all  discre- 
tion in  the  matter.1 

§  91.  The  duties  of  public  officers  intrusted  with  the  let- 
ting of  contracts  for  public  works  are  deserving  of  special 
notice,  particularly  with  reference  to  that  class  of  contracts 
which  are  required  by  the  constitution  or  laws  of  a  state 
to  be  let  to  the  lowest  bidder.  In  many  of  the  states  it  is 
provided,  either  by  constitution  or  by  legislation,  that  cer- 
tain contracts  or  services  to  be  rendered  the  public,  such  as 
public  printing,  the  erection  of  public  buildings,  and  other 
kindred  works  of  public  improvement,  shall  be  let  to  the 
lowest  responsible  bidder  giving  adequate  security,  the  de- 
tails of  the  advertising,  awarding  of  contracts,  amount  of 
security  required,  and  other  matters  of  like  nature,  being 
generally  regulated  by  express  legislation.  "With  reference 
to  this  class  of  contracts  and  the  duties  of  the  officers  in- 
trusted with  awarding  them,  the  doctrine  has  been  broadly 
asserted  in  Ohio,  that  when  the  bidder  for  the  work  has 
complied  with  all  the  requirements  of  the  law,  and  his  pro- 
posal is  for  the  lowest  price  and  is  in  conformity  with  law, 
he  is  entitled  to  the  contract,  and  it  is  the  imperative  duty 
of  the  officers  to  award  it  accordingly,  the  duty  being  of  a 
ministerial  nature  and  hence  subject  to  coercion  by  manda- 
mus, even  though  the  contract  may  have  already  been 
awarded  to  another  bidder.2  But  even  in  Ohio  the  decisions 
are  far  from  harmonious,  and  the  rule  which  they  have  at- 
tempted to  establish  has  been  so  hedged  about  by  limitations 
and  conditions  as  to  be  of  but  little  force.  Thus,  it  has  been 
held  that  the  writ  would  not  lie  in  behalf  of  the  lowest  bid- 
der for  public  printing,  to  compel  the  commissioners  to 
award  him  the  contract  for  such  printing,  which  had  already 

1  People  v.  Taylor,  45  Barb.  129.  trine  has  been   asserted  in  New 

2  Farman   v.   Commissioners   of  York,  when  no  award  had  yet  been 
Darke  Co.,  21  Ohio  St.  311.    See,  made  of  the  contract.    See  People 
also,  State  v.  Board  of  Education,  v.  Contracting  Board,  46  Barb.  254 
42  Ohio  St.  374    And  the  same  doo- 
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been  awarded  b}7  mistake  to  a  higher  bidder,  when  the  party 
aggrieved  had  been  guilty  of  a  long  and  unexplained  delay 
in  seeking  relief,  and  when  he  failed  to  show  how  much 
lower  his  bid  was  than  that  of  the  person  receiving  the-  con- 
tract.1 Nor  will  the  jurisdiction  be  exercised  in  favor  of 
one  claiming  to  be  the  lowest  bidder,  who  does  not  show  a 
clear,  legal  right  on  his  own  part,  and  a  plain  dereliction  of 
duty  on  the  part  of  the  officers.2  And  when  the  law  requires 
competing  bidders  for  contracts  for  works  of  public  im- 
provement to  give  a  good  and  sufficient  bond,  to  the  accept- 
ance of  the  officers  or  commissioners  intrusted  with  letting 
the  contracts,  and  in  the  exercise  of  their  discretionary  powers 
such  officers  have  rejected  a  bond,  mandamus  will  not  go  to 
compel  them  to  award  the  contract  to  the  bidder  whose 
bond  they  ha.ve  rejected.3  So  before  the  writ  will  go  to 
compel  the  awarding  of  a  contract  to  one  claiming  to  be  the 
lowest  bidder,  he  must  show  that  all  the  requirements  of  the 
law  under  which  the  proposal  was  made  have  been  substan- 
tially observed.4 

§  92.  The  better  doctrine,  however,  as  to  all  cases  of  this 
nature,  and  one  which  has  the  support  of  an  almost  uniform 
current  of  authority,  is  that  the  duties  of  officers  intrusted 
with  the  letting  of  contracts  for  works  of  public  improve- 
ment to  the  lowest  bidder  are  not  duties  of  a  strictly  min- 
isterial nature,  but  involve  the  exercise  of  such  a  degree  of 
official  discretion  as  to  place  them  beyond  control  of  the 
courts  by  mandamus.5  And  the  true  theory  of  all  statutes 

1  State  v.  Commissioners  of  Print-  6  State  v.  Board  of  Education  of 
ing,  18  Ohio  St.  386.  Fond  du  Lac,  24  Wis.  683;  People 

2  State  v.  Commissioners  of  Ham-  v..  The  Contracting  Board,  27  N.  Y. 
ilton  Co.,  20  Ohio  St.  425.    And  see  378;  Same  v.  Same,  83  N.  Y.  B88; 
American  Clock  Co.  v.  Commis-  People  v.  Croton  Aqueduct  Board, 
sioners  of  Licking  Co.,  31  Ohio  St.  26  Barb.  240;   Same  v.  Same,  49 
ir>;   People  v.  Commissioners  of  Barb.  259;  People  v.  Fay,  3  Lan- 
Buffalo  Co.,  4  Neb.  150.  sing,  398;  Free  Press  Association 

3Boren     v.     Commissioners     of    v.  Nichols,  45  Vt.  7;  Hoole  v.  Kin- 

U-.rU,.  Co.,  21  Ohio  St  811.  kead,  16  Nev.  217;  Commonwealth 

4  State  v.  Barnes,  35  Ohio  St  136.    v.  Mitchell,  82  Pa.  St.  343;  Douglass 


102  MANDAMUS.  [PAET   I. 

requiring  the  letting  of  such  contracts  to  the  lowest  bidder 
is  that  they  are  designed  for  the  benefit  and  protection  of 
the  public,  rather  than  for  that  of  the  bidders,  and  that  they 
confer  no  absolute  right  upon  a  bidder  to  enforce  the  letting 
of  the  contract  by  mandamus  after  it  has  already  been 
awarded  to  another.1  And  when  a  board  of  commissioners 
for  the  erection  of  a  public  building  are  required  by  law  to 
let  the  contract  to  the  lowest  responsible  bidder,  they  are 
regarded  as  vested  with  powers  partaking  of  a  judicial 
nature  in  determining  the  responsibility  of  bidders.  If, 
therefore,  they  have  acted  in  good  faith  and  have  accepted 
a  bid  which  they  regard  as  that  of  the  lowest  responsible 
bidder,  they  can  not  be  compelled  by  mandamus  to  let  the 
contract  to  a  lower  bidder.  The  duties  of  such  commission- 
ers being  judicial  rather  than  ministerial,  their  action,  when 
had  in  good  faith  and  in  the  absence  of  fraud,  will  not  be 
controlled  by  the  courts.2  In  all  such  cases,  the  spirit  rather 
than  the  strict  letter  of  the  law  requiring  the  work  to  be  let 
to  the  lowest  bidder  should  be  kept  in  view.  And  when  the 
right  of  the  officers  to  enter  into  the  contract  is  itself  some- 
what doubtful,  mandamus  will  not  lie.3  Nor  does  the  mere 
issuing  of  proposals  by  officers  intrusted  with  letting  con- 
tracts, inviting  bids  for  the  performance  of  the  work,  with- 
out binding  themselves  to  award  the  contract  to  the  lowest 
bidder,  create  such  an  obligation  on  the  part  of  the  officers 
as  to  entitle  the  lowest  bidder  to  the  aid  of  a  mandamus  to 
obtain  the  contract.4  Especially  is  it  ground  for  refusing 

v.  Commonwealth,  108  Pa.  St.  559;  adopted  in  accordance  with  the 
State  v.  Kendall,  15  Neb.  262;  State  laws    of    the    state,  see    State  v. 
v.  McGrath,  91  Mo.  386.    And  see  Bronson,  115  Mo.  271. 
State  v.  Commissioners  of  Licking  J  State  v.  Board  of  Education  of 
Co.,  26  Ohio  St.  531 ;  State  v.  Super-  Fond  du  Lac,  24  Wis.  683 ;  Common- 
visors  of  Dixon  Co.,  24  Neb.  106;  wealth  v.  Mitchell,  82  Pa.  St.  343.. 
State  v.  Lincoln  Co.,  35  Neb.  346.  2Hoole  v.  Kinkead,  16  Nev.  217; 
As  to  the  right  to  mandamus  to  State  v.  Commissioners  of  Shelby 
compel  the  directors  of  a  school  Co.,  36  Ohio  St.  326. 
district  to  use  in  the  public  schools  3  People  v.  Fay,  3  Lansing,  398. 
text-books      which      have      been  4  People    v.    Croton    Aqueduct 
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the  writ,  in  such  a  case,  that  the  officers  show  that  they  are 
without  the  necessary  appropriation  to  meet  the  expenditure 
required,  and  that  they  have  materially  changed  the  design 
and  character  of  the  work,  so  that  the  public  interests  re- 
quire that  it  should  be  again  advertised  and  the  contracts 
let  under  proposals  framed  in  accordance  with  such  altera- 
tions.1 So  when  a  board  of  public  officers  are  intrusted  with 
the  duty  of  accepting  bids  for  the  leasing  of  school  lands, 
and  it  is  their  duty  to  lease  such  lands  for  the  highest  price 
which  may  be  obtained,  mandamus  will  not  go  to  control 
their  discretion  or  to  compel  them  to  lease  to  a  particular 
person,  when  no  abuse  of  their  discretion  is  shown.2  So 
w hen  a  board  of  officers  intrusted  by  law  with  the  duty 
of  erecting  a  public  building  have  advertised  for  bids,  the 
advertisement  announcing  that  the  contract  will  be  let  to 
the  lowest  responsible  bidder,  and  also  that  the  board  re- 
serve the  right  to  reject  any  and  all  bids,  the  writ  will  not 
go  in  behalf  of  the  lowest  bidder  to  compel  the  board  to 
award  the  contract  to  him.3  And  although  the  lowest  bid- 
der may  be  entitled  to  a  contract  for  paving  the  streets  of  a 
city,  if  the  common  council  of  the  city  refuse  to  approve  of 
the  contract  with  such  bidder,  and  let  it  to  another  person, 
who  completes  the  work,  mandamus  will  not  lie  to  compel 
the  council  to  approve  the  contract  with  such  lowest  bidder, 
and  he  will  be  left  to  his  remedy  by  an  action  against  the 
city:* 

§  93.  It  is  important  also  to  observe,  in  connection  with 
the  doctrine  under  discussion,  that  when  public  officers  are 
intrusted  by  law  with  the  duty  of  awarding  contracts  for 
work  or  services  to  be  rendered  the  state,  and  are  required 
by  law  to  let  the  contract,  after  competition,  to  the  person 

Board,  49  Barb.  259;  Mills  Publish-  'Hanlin  v.  Independent  District, 

ing  Co.  v.  Larrabee,  78  Iowa,  97.  66  Iowa,  69. 

1  People    v.    Croton    Aqueduct  4  Talbot  Paving  Co.  v.  Common 
Board,  49  Barb.  259.  Council,  91  Mich.  20-X 

2  State  v.  Scott,  17  Neb.  686;  State 
r.  Scott,  18  Neb.  597. 
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whose  offer  shall  be  most  advantageous  to  the  state,  their 
authority  in  the  matter  is  exhausted  when  they  have  made 
the  award.  They  can  not,  therefore,  be  compelled  by  man- 
damus to  examine  other  proposals  and  to  enter  into  another 
contract  for  the  same  services,  after  they  have  already  passed 
upon  the  matter  and  awarded  the  contract.1 

§  94.  The  authorities  cited  in  support  of  the  preceding 
sections  leave  no  room  for  doubt  as  to  the  settled  rule  that 
the  lowest  bidder  acquires  no  such  rights  by  making  his 
bid  as  to  entitle  him  to  the  writ  of  mandamus  before  the 
contract  has  actually  been  awarded  him.2  The  powers  con- 
ferred upon  boards  or  officers  authorized  to  contract  with 
the  lowest  bidder  necessarily  involving  the  exercise  of  dis- 
cretion, the  general  principle  denying  relief  by  mandamus 
to  control  the  discretionary  powers  of  public  officers  applies, 
and  the  courts  refuse  to  interfere.3  Upon  similar  principles 
the  writ  will  be  refused  when  it  is  sought  to  compel  certain 
state  officers  to  approve  of  a  contract  awarded  the  relator 
for  the  construction  of  public  works  of  the  state.4  If,  how- 
ever, the  relator  has  been  awarded  a  contract  for  printing 
the  laws  of  a  state  and  the  contract  has  been  actually  en- 
tered into,  for  the  faithful  performance  of  which  he  has 
given  the  required  bond,  he  may  by  mandamus  compel  the 
secretary  of  state  to  furnish  him  with  copies  of  the  public 
laws  for  printing,  notwithstanding  the  printing  has  been 
let  to  another  under  a  subsequent  law.  In  such  a  case  the 
relator' s  rights  are  regarded  as  contract  rights,  and  in  so  far 

1  Free  Press  Association  v.  Nich-  public  work,  whereby  an  expendi- 
ols,  45  Vt.  7.  ture  will  be  required  larger  than  is 

2  See  cases  cited  supra,  and  Peo-  necessary,  and  larger  than  would 
pie  v.  Croton  Aqueduct  Board,  26  be  incurred  by  awarding  the  con- 
Barb.  240.  tract  to  a  lower  bidder,  who  has 

3  People     v.     The    Contracting  substantially   complied  with  the 
Board,  27  N.  Y.  378.    And  it  has  law.    People  v.  Green,  N.  Y.  Su- 
been  held  that  the  writ  will  not  preme  Court,  Special  Term,  6  Chi- 
lie  to  compel  municipal  officers  to  cago  Legal  News,  208. 

approve  of  the  security  tendered        4  People  v.  The  Canal  Board,  13 
for  the  faithful  performance  by  a    Barb.  432. 
bidder  of  his  proposed  contract  for 
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as  the  subsequent  law  impairs  their  obligation,  it  is  invalid 
and  constitutes  no  bar  to  relief  by  mandamus.1  And  when 
a  board  of  state  auditors  are  required  by  law  to  take  pro- 
ceedings for  publishing  the  reports  of  the  supreme  court  of 
the  state,  mandamus  will  lie  to  set  them  in  motion.2  So  the 
writ  will  go  in  behalf  of  a  contractor  with  a  state  for  the 
publication  of  the  reports  of  the  supreme  court  of  the  state, 
to  compel  the  delivery  of  the  manuscript  of  such  reports  in 
the  hands  of  the  official  reporter.3 

§  95.  Mandamus  will  not  lie  from  a  district  court  of  the 
United  States  to  the  postmaster  of  a  city  to  compel  him  to- 
publish  the  list  of  letters  uncalled  for  in  the  newspaper  hav- 
ing the  largest  circulation,  as  required  by  law.  The  grant- 
ing of  the  writ  for  such  a  purpose  would  be  the  exercise  of 
an  original  jurisdiction,  and  the  federal  courts  have  no  power 
to  interfere  by  mandamus,  except  when  the  writ  is  necessary 
to  the  proper  exercise  of  a  jurisdiction  previously  acquired.4 

§  96.  While  the  discussion  of  the  law  of  mandamus  to 
ministerial  officers  thus  far  has  shown  the  jurisdiction  to  be- 
well  established  to  enforce  the  performance  of  public  duties- 
plainly  incumbent  by  law  upon  such  officers,  it  is  neverthe- 
less limited  to  cases  where  the  officer  is  legally  and  fully 
empowered  to  perform  the  mandate  of  the  court.  And  the 
writ  will  not  go  to  command  the  performance  of  an  official 
act  or  duty  in  advance  of  the  time  when  it  is  actually  re- 
quired by  law,  since  the  courts  will  not  presume  that  public 
otlicers  will  refuse  the  performance  of  their  duties  at  the 
proper  time.8  Nor  will  the  writ  issue  in  any  event  to  com- 
pel a  ministerial  officer  to  perform  a  duty  required  of  him 
by  a  statute  which  is  decided  to  be  void.6  Nor  will  manda- 
mus lie  to  a  ministerial  officer  to  enforce  obedience  to  an 

1  State  v.  Barker,  4  Kan.  879.  And    Chicago  Legal  News,  821,  decided 
see  Same  v.  Same,  Ib.  435.  in  United  States  district  court  for 

2  People  v.  Board  of  State  Audi-    Louisiana. 

tors,  43  Mich.  422.  8  City  of  Zanesville  v.  Auditor,  5 

» Banks  v.  De  Witt,  42  Ohio  St.  Ohio  St.  589. 

263.  estate  v.  Tappan,  29  Wis.  001; 

4  United  States  v.  Smallwood,  1  State  v.  Jurael,  82  La,  An.  60. 
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order  of  an  inferior  court,  especially  when  a  remedy  by  in- 
dictment exists -against  the  officer  for  disobedience.1 

§  97.  It  sometimes  happens  that  officers  whose  general 
functions  are  of  a  ministerial  nature  are  intrusted  by  law 
with  the  performance  of  duties  of  a  quasi-judicial  character, 
requiring  of  the  officer  the  exercise  of  his  best  judgment 
and  discretion.  In  such  cases  the  courts  are  guided  by  the 
nature  of  the  duty  rather  than  by  the  functions  of  the  officer 
at  whose  hands  its  performance  is  required ;  and  in  conform- 
ity with  the  general  principle  denjnng  the  aid  of  mandamus 
to  control  the  exercise  of  official  judgment  and  discretion, 
they  will  refuse  to  interfere  to  command  the  performance 
of  the  duty.  For  example,  when  a  board  of  county  com- 
missioners are  required  by  law  to  appoint  suitable  persons 
as  collectors  of  taxes  for  the  different  towns  and  wards  of 
their  county,  the  duty  of  making  such  appointments  is 
treated,  not  as  a  ministerial  duty,  but  as  one  which  calls  for 
the  exercise  of  a  discretion  closely  allied  to  judicial,  and' 
with  the  exercise  of  which  the  courts  will  not  interfere  by 
mandamus.2 

§  98.  It  remains  to  notice  only  those  cases  where,  although 
the  duty  sought  to  be  coerced  is  purely  of  a  ministerial 
character,  unattended  with  the  exercise  of  any  official  dis- 
cretion, relief  by  mandamus  is  withheld  on  account  of  some 
defect  or  want  of  jurisdiction  in  the  court  whose  aid  is 
sought.  In  this  country  such  cases  are  not  infrequent, 
owing  to  our  peculiar  system  of  state  and  federal  courts. 
As  regards  the  power  of  the  circuit  courts  of  the  United 
States  by  the  writ  of  mandamus,  under  the  judiciary  act  of 
1789,  it  is  held  that  the  jurisdiction  is  confined  exclusively 
to  cases  where  it  is  necessary  for  the  exercise  of  their  general 
jurisdiction  and  powers.3  In  other  words,  the  circuit  courts 
are  authorized  to  use  the  writ  only  as  ancillary  to  a  juris- 

1  King  v.  Bristow,  6  T.  R  168.  504;  Bath  County  v.  Amy,  13  Wall. 

2  Commonwealth   v.  Perkins,    7    245;  Graham  v.  Norton,  15  Wall. 
Pa.  St.  42.  427. 

3McIntire  v.  Wood,   7  Cranch, 
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diction  already  acquired,  and  it  can  not  be  used  to  confer  or 
to  create  a  jurisdiction  which  they  do  not  otherwise  possess.1 
These  courts,  therefore,  under  the  act  of  1789,  can  not  by 
mandamus  compel  the  performance  of  ministerial  duties  by 
the  officers  of  the  United  States,  when  such  duties  are  not 
in  aid  of  the  exercise  of  their  existing  jurisdiction.  Hence 
they  will  not  grant  the  writ  to  compel  the  register  of  a 
land-office  to  issue  a  certificate  of  purchase  for  lands,  al- 
though the  duty  is  purely  ministerial.2  Nor  will  the  state 
courts  be  allowed  by  mandamus  to  control  the  action  of 
ministerial  officers  of  the  United  States;  and  the  writ  will 
not  lie  from  a  state  court  to  compel  the  register  of  a  United 
States  land-office  to  issue  a  certificate  of  purchase  for  lands, 
since  such  an  office,  being  created  by  the  government  of  the 
United  States,  can  be  controlled  only  by  the  power  which 
created  it.3 

§  99.  It  is  not,  however,  to  be  inferred  from  the  author- 
ities cited  in  the  preceding  section  that  the  power  of  issuing 
the  writ  of  mandamus  to  an  officer  of  the  United  States, 
commanding  him  to  perform  a  duty  required  by  law,  is  be- 
yond the  scope  of  the  judicial  power  of  the  government 
under  the  constitution.  Upon  the  contrary,  the  cases  upon 
this  subject,  so  far  from  denying  the  judicial  power  of  the 
United  States  over  its  own  officers,  expressly  recognize  its 
existence,  while  they  deny  that  the  whole  of  that  power  has 
been  confided  by  law  to  the  circuit  courts.  In  other  words, 
the  power  is  regarded  as  a  dormant  one,  which  has  not  yet 
been  called  into  action  or  vested  in  the  courts.4 

1  Bath  County  v.  Amy,  13  Wall  *  See  Mclntire  v.  Wood,  7  Cranch, 
~  J •").  .  604;  McCiuny  v. Silliman, 2  Wheat 

'-'Mclntire  v.  Wood,  7  Cranch,  309;  McClungu.  Silliman,  6  "Win -at. 
•"•'  '  '•  598 ;  Kendall  v.  The  United  States, 

:1  McClung  v.  Silliman,  6  Wheat.  12  Pet.  524;  Marbury  v.  Madison,  1 

Cranch,  49. 
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VI.     AUDITING  AND  FISCAL  OFFICERS. 

§  100.  Outline  of  the  jurisdiction. 

101.  Ministerial  duties  of  auditing  officers  subject  to  mandamus. 

102.  Discretionary  powers  not  subject  to  the  writ. 

103.  Salary  of  disputed  office. 

104    Mandamus  lies  to  compel  drawing  of  warrant  for  claim  allowed. 

105.  Lies  to  compel  drawing  of  warrant  for  salary. 

106.  Material  furnished  under  contract;  illegal  contract, 

106ct.  Application  must  first  be  made  to  auditing  board;  remedy  at  law. 

107.  Affixing  official  seal  to  warrant;  successor  in  office  liable. 

108.  Incumbent  de  facto  entitled  to  mandamus  for  salary. 

109.  Writ  refused  for  auditing  accounts  of  public  officer. 

110.  Granted  to  compel  certifying  of  account;  payment  to  wrong 

person. 

111.  Salary  or  claim  must  be  authorized  by  law. 

112.  Writ  granted  to  compel  payment  of  warrants  drawn  upon  fiscal 

officers. 

113.  Granted  for  payment  of  warrant  for  salary  due;  incumbent  de 

facto  entitled  to  the  remedy. 

114.  Rule  where  warrant  is  payable  out  of  particular  fund. 

115.  Discretion  of  fiscal  officer  not  controlled  by  mandamus;  excess 
^       of  jurisdiction;  revocation  of  warrant. 

116.  Limitations  upon  the  general  rule. 

116a.  Delivery  of  money  compelled;  personal  judgment  against  offi- 
cer improper. 

117.  Officer  must  have  funds  in  possession. 

§  100.  The  duties  of  public  officers  intrusted  with  the 
auditing  and  payment  of  accounts  for  services  rendered  the 
public,  salaries  of  officers,  and  other  obligations  of  a  kindred 
nature,  may  be  appropriately  considered  here,  since  they 
afford  frequent  ground  for  invoking  the  extraordinary  aid 
of  the  courts  by  the  writ  of  mandamus.  "We  have  elsewhere 
considered  the  principles  governing  the  interference  by  this 
writ  to  compel  the  auditing  and  payment  of  claims  and 
demands  against  municipal  corporations,1  and  we  have 
here  to  consider  the  use  of  the  writ  as  applied  to  other  than 
municipal  officers,  and  more  especially  to  the  various  state 

1  See  chapter  V,  subdivision  II,  post. 
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officers  to  whom  is  intrusted  the  duty  of  auditing  and  pay- 
ing demands  against  the  state. 

§  101.  In  so  far  as  the  duties  of  the  class  of  officers 
under  consideration  are  ministerial  in  their  nature,  and  un- 
connected with  the  exercise  of  any  especial  discretion  or 
judgment,  they  are  properly  subject  to  the  control  of  the 
courts.  And  when  the  nature  and  amount  of  the  services 
rendered  the  state  are  definitely  fixed  and  ascertained,  and 
the  compensation  therefor  is  fixed  by  law,  the  duty  of  audit- 
ing and  allowing  the  account  for  such  services  becomes  a 
mere  ministerial  act,  the  performance  of  which  may  be 
coerced  by  mandamus.  Thus,  the  writ  will  go  to  the  comp- 
troller of  public  accounts  of  a  state,  requiring  him  to  audit 
the  account  of  a  member  of  the  state  legislature  for  his 
services  rendered  in  that  capacity,  since,  the  nature  of  the 
services  as  well  as  their  amount  being  definitely  fixed,  and 
the  compensation  being  prescribed  by  law,  the  comptroller 
is  vested  with  no  official  discretion  in  the  matter,  and  may 
be  compelled  by  mandamus  to  perform  his  plain  duty.1  Nor 
is  it  regarded  as  a  sufficient  objection  to  granting  the  writ 
in  such  a  case  that  it  affords  an  indirect  method  of  suing 
the  state.2  And  such  an  officer  may  be  required  by  the  writ 
to  correct  a  manifest  error  in  his  accounts,  which  has  arisen 
from  his  erroneously  pursuing  a  law  which  has  been  subse- 
quently declared  void.3  So  when  it  is  the  duty  'of  the  au- 
ditor of  public  accounts  of  a  state  to  draw  his  warrant  upon 
the  state  treasurer  for  the  payment  to  a  county  of  a  sum 
appropriated  by  the  legislature  to  such  county,  the  writ  mav 
go  to  require  the  auditor  to  draw  such  warrant.4  In  gen- 
eral, however,  since  a  state  can  not  be  sued  in  its  own  courts 
without  its  own  consent,  the  remedy  by  mandamus  is  not  to 
be  extended  so  as  to  become  in  effect  a  process  against  the 
state  for  establishing  demands  of  an  unliquidated  nature, 
which  properly  fall  within  the  cognizance  of  the  legislature.5 

i  Fowler  v.  Peirce,  2  CaL   105;  »P. •..],], .  ?•.  Boll,  4  Cal.  177. 

People  v.  Brooks,  10  Cal.  11.    See,  *  State  /-.  M..  ire,  -JO  Neb.  854. 

ftlso,  State  tt  Kenney,  9  Mont  28&  ''S\v;m?i   r.  Buck,  40  Miss.  291. 

2 Fowler  v.  Peirce,  2  Cal.  If,:,.  See,  also,  Rice  v.  State,  95  Ind.  33. 
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§  102.  "Where,  however,  auditing  officers  intrusted  by 
law  with  tho  duty  of  passing  upon  and  determining  the  va- 
lidity of  claims  against  a  state,  are  vested  with  powers  of  a 
discretionary  nature  as  to  the  performance  of  their  duties, 
a  different  rule  from  that  above  stated  prevails.  In  such 
cases  the  fundamental  principle  denying  relief  by  mandamus 
to  control  the  exercise  of  official  discretion  applies,  and  the 
officers  having  exercised  their  judgment  and  decided  ad- 
versely to  a  claimant,  mandamus  will  not  lie  to  control  their 
decision  or  to  compel  them  to  audit  and  allow  a  rejected 
claim.  The  remedy,  if  any,  for  such  a  grievance  must  be 
sought  at  the  hands  of  the  legislature,  and  not  of  the  courts.1 
Especially  will  relief  by  mandamus  be  refused  in  such  case 
when  the  party  aggrieved  has  a  plain  and  adequate  remedy 
by  appeal  from  the  refusal  of  the  auditing  officer  to  allow 
his  claim.2  And  when  a  state  comptroller  is  vested  with 
certain  discretionary  powers  in  the  adjusting  and  settlement 
of  demands  against  the  state,  he  can  not  be  compelled  to 
issue  his  warrant  for  the  payment  of  a  particular  sum.3  Nor 
will  the  writ  go  to  compel  an  officer  to  audit  a  claim  unless 
it  is  clearly  his  duty  so  to  do.4 

§  103.  "When  there  is  an  actual  incumbent  of  an  office, 
holding  his  position  and  exercising  its  functions  under  color 
of  right,  mandamus  will  not  lie  to  a  state  auditor  to  com- 
pel him  to  audit  the  claim  of  another  person  for  the  salary 
of  the  office.  In  such  case  it  is  a  sufficient  objection  to  re- 
lief by  mandamus  that  a  conflict  of  title  is  presented,  which 

1  Auditorial  Board  v.  Aries,  15        2  State  v.  Babcock,  22  Neb.  38. 
Tex.  72;  Auditorial  Board  v.  Hen-        3  Green  v.  Purnell,  12  Md.  329. 

drick,  20  Tex.  60;  Towle  v.  State,  And  see  Wailes  v.  Smith,  76  Md. 

3  Fla.  202;  State  v.  Doyle,  38  Wis.  469. 

92;  People  v.  Auditor  of  Colorado,        *  Drew  v.  Russell,  47  Vt.  250.   As 

2  Colo.  97;  State  v.  Oliver,  116  Mo.  to  the  effect  of  fraud  in  contracts, 

188;  Burton  v.  Furman,  115  N.  C.  the  auditing  and  payment  of  which 

166;  Wailes  v.  Smith,  76  Md.  469;  it  is  sought  to  enforce  by  manda- 

State  v.  Babcock,  22  Neb.  38.    See,  mus  against  state  officers,  see  De- 

also,  State  v.  Boyd,  36  Neb.  60;  Os-  ment  v.  Rokker,  126  111.  174. 
born  v.  Clark,  1  Ariz.  397. 


CHAP.  II.]  TO   PUBLIC   OFFICERS.  Ill 

can  be  determined  only  by  proceedings  in  quo  warranto, 
and  the  auditor  himself  has-  no  power  to  inquire  into  the 
regularity  of  the  commission  issued  for  the  office  or  to  de- 
termine the  disputed  title.1  And  the  title  to  an  office  will 
not  be  determined  in  a  proceeding  by  mandamus  to  compel 
payment  of  its  salary  to  a  claimant  of  the  office.2 

§  104.  The  drawing  of  a  warrant  for  the  payment  of  a 
demand  or  claim  which  has  been  duly  audited  and  allowed 
by  the  proper  authority  is  regarded  as  a  duty  of  a  purely 
ministerial  nature,  and  hence  properly  falling  within  the 
scope  of  mandamus.  And  whenever  the  demand  has  been 
definitely  ascertained  as  prescribed  by  law,  and  the  duty  is 
plainly  incumbent  upon  a  particular  officer  of  drawing  his 
warrant  upon  the  treasury  for  the  amount  due,  a  refusal 
to  perform  this  duty  will  warrant  the  interposition  of  the 
courts  by  mandamus.3  Thus,  the  writ  will  go  to  the  auditor 
of  public  accounts  of  a  state  to  draw  his  warrant  for  a  par- 
ticular amount  appropriated  by  act  of  legislature  for  a  par- 
ticular purpose,  since  his  duty  in  the  premises  involves  the 
exercise  of  no  discretion  and  is  merely  ministerial  in  its 
nature.4  So  when  the  claim  is  not  disputed,  and  it  is  the 
duty  of  the  officer  to  draw  his  warrant  upon  the  fund  out  of 
which  it  is  payable,  the  duty  being  peremptory  and  the 

1  State  v.  Moseley,  34  Mo.  375;  58  HI.  90;    Nichols  v.  The  Comp- 
Winston  v.  Moseley,  35  Mo.  146;  troller,  4  Stew.  &  Port.  154;  Bab- 
State  v.  Thompson,  36  Mo.  70.    And  cock   v.    Goodrich,    47    Cal.    488; 
Bee  State  v.  Draper,  48  Mo.  213;  County  of  Yolo  v.  Dunn,  77  Cal. 
State  v.  Clark,  52  Mo.  508.  133;    Proll  v.  Dunn,  80  Cal.  220; 

2  State  v.  John,  81  Mo.  13.  Smith    v.  Strobach,  50  Ala.  462; 
"Danley    v.    Whiteley,  14  Ark.    Auditor  v.  Haycraft,  14  Bush,  284; 

687;  State  v.  Bordelon,  6  La.  An.  People  v.  Schuyler,  79  N.  Y.  189. 

68;  State  v.  Steele,  37  La.  An.  353;  And  in  such  cases  it  is  improper  to 

Hewitt  v.  Craig,  86  Ky.  23;  Patton  permit  a  third  person,  asserting  a 

v.  State,  117  Ind.  585;  State  v.  Bur-  demand  against  the  relator,  to  in- 

dick,  3Wyo.  588;  Turner  v.  Melony,  tervene  in  the  cause  for  the  pur- 

13  Cal.  621;   Bryan  v.  Cattell,  15  pose    of    enforcing    his    demand. 

Iowa,  538;  State  v.  Gamble,  13  Fla.  Hewitt  v.  Craig,  86  Ky.  23. 

9;  State  v.  Secretary  of  State,  33  *  State  v.  Bordelon,  6  La.  An.  68. 

Mo.  293;   People  v.  Smith,  43  III  See,  also,  Purifoy  v.  Andrews,  101 

219;  People  v.  Secretary  of  State,  Ala.  643. 
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officer  having  no  discretion  in  the  premises,  mandamus  is  the 
appropriate  remedy.1  JSfor  is  the  jurisdiction  by  mandamus, 
in  this  class  of  cases,  ousted  by  the  fact  that  the  claimant 
has  by  law  the  privilege  of  suing  the  state,  if  dissatisfied 
with  the  decision  of  the  auditing  officer,  since  this  privilege, 
or  submission  on  the  part  of  the  state  to  be  sued,  does  not 
take  away  the  remedy  by  mandamus  as  to  acts  of  a  purely 
ministerial  nature.2  And  the  writ  may  go  to  a  state  comp- 
troller, whose  duty  it  is  to  issue  a  warrant  upon  the  treas- 
urer for  the  payment  of  coupons  upon  bonds  of  the  state, 
to  compel  the  drawing  of  such  warrant.8 

§  105.  Frequent  applications  of  the  doctrine  under  dis- 
cussion occur  in  cases  of  salaries  due  to  public  officers,  and 
in  such  cases,  when  the  amount  of  the  salary  is  definitely 
fixed  by  law,  the  drawing  of  a  warrant  upon  the  treasurer 
does  not  involve  the  exercise  of  any  official  discretion  and 
may  properly  be  coerced  by  mandamus.4  And  in  proceed- 
ings for  this  purpose  the  courts  will  not  ordinarily  inquire 
into  the  eligibility  of  the  officer  to  the  office  whose  salary 
he  seeks  to  draw.5  If,  however,  there  be  no  other  incum- 
bent or  claimant  of  the  office,  it  Avould  seem  to  be  proper 
for  the  court  to  determine  whether  the  appointment  under 
which  relator  claims  was  void.6  But  the  writ  will  not  go  to 
compel  the  drawing  of  a  warrant  in  payment  of  a  salary 
unless  it  is  shown  that  there  is  money  appropriated  to  such 
purpose  out  of  which  the  payment  may  be  made.7 

§  106.  "When  it  is  the  duty  of  a  state  auditor  to  draw  his 
warrant  upon  the  treasurer  of  the  state  for  the  payment  of 

i  Fisk  v.  Cuthbert,  2  Mont.  593.  &  Port.  154;  People  v.  Board  of 

2Danleyv.Whiteley,14  Ark.687.  Police,  75  N.  Y.  38;  State  v.  Star- 

s  Sawyer  v.  Colgan,  102  CaL  283.  ling,  13  S.  C.  262;  State  v.  Clinton, 

4  State  v.  Gamble,  13  Fla.  9;  28  La.  An.  47;  State  v.  Jumel,  30 

Bryan    v.    Cattell,   15  Iowa,   538;  La.  An.  339,  861 ;  Humbert  v.  Dunn, 

Blair  v.  Marye,  80  Ya.  485;  Gilbert  84  CaL  57. 

v.  Moody,  2  Idaho,  747;  Williams  »  Turner  v.  Melony,  13  Cal.  621. 

v.  Clayton,  6  Utah,  86.    And  see  6  State  v.  Gamble,  13  Fla.  9. 

Turner   v.  Melony,    13    Cal.    621;  ?  State  v.  Jumel,  31  La.  An.  142. 

Nichols  v.  The  Comptroller,  4  Stew. 
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money  due  for  materials  furnished  the  state  under  contract 
with  the  proper  officers,  and  it  is  also  the  duty  of  the  treas- 
urer to  countersign  such  warrant  and  to  deliver  it  to  the 
person  properly  entitled  thereto,  this  duty  may  be  coerced 
by  mandamus,  regardless  of  whether  there  is  money  in  the 
treasury  out  of  which  the  warrant  may  be  paid.  Such  a 
case  is  plainly  distinguished  from  that  of  mandamus  to  com- 
pel the  actual  payment  of  the  money,  when  it  is  conceded 
to  be  a  sufficient  objection  to  the  interference  that  there  are 
no  funds  in  the  treasury  out  of  which  the  payment  may  be 
made.  And  the  writ  will  lie,  in  the  case  under  considera- 
tion, as  to  materials  furnished  to  and  received  by  the  state 
under  the  contract,  even  though  the  law  was  not  complied 
with  in  awarding  the  contract.  If,  however,  there  has  been 
a  departure  from  the  requirements  of  the  statute  in  letting 
the  contract,  and  the  legislature  of  the  state  has,  by  resolu- 
tion, refused  to  go  on  with  the  contract  in  the  future,  man- 
damus will  not  be  granted  to  compel  the  secretary  of  state 
to  receive  materials  yet  undelivered  under  the  contract.  In 
such  case,  while  the  state  is  regarded  as  having  ratified 
the  contract  as  to  materials  already  received  and  accepted 
thereunder,  it  has  the  undoubted  right  to  refuse  to  proceed 
further  under  the  contract.1 

§  106#.  Mandamus  will  not  lie  against  the  clerk  of  a  board 
of  auditing  officers  to  compel  him  to  draw  a  warrant  for  the 
amount  of  a  claim  which  has  been  audited  and  allowed  by 
such  board,  when  the  claimant  has  not  applied  to  the  board 
itself  for  the  warrant.  In  such  case  the  relief  is  refused  upon 
the  ground  that  the  courts  will  not  interfere  with  the  per- 
formance of  merely  clerical  duties  of  another  tribunal  of  a 
judicial  nature,  until  that  tribunal  has  refused  to  command 
its  own  ministerial  agent  to  perform  the  duty  in  question.2 
And  the  writ  has  been  refused  when  sought  to  compel  an 
auditing  officer  to  strike  out  of  the  account  of  the  relator  as 
a  public  officer  certain  items,  the  refusal  being  based  upon 

i  People  v.  Secretary  of  State,  58  2  Parker  v.  Hubbard,  64  Ala,  203. 
111.  90. 
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the  existence  of  an  ample  remedy  at  law.1  ~Nor  will  the 
writ  go  to  a  board  of  state  officers,  who  have  discharged  an 
employee  from  their  service,  to  compel  them  to  certify  his 
salary  for  the  period  succeeding  his  discharge,  since  for  a 
breach  of  any  contract  relations  between  the  parties  an  ac- 
tion for  damages  is  the  appropriate  remedy.2 

§  107.  Mandamus  is  also  the  appropriate  remedy  to  com- 
pel the  performance  of  a  purely  ministerial  act,  necessary  to 
the  legality  of  a  warrant  for  the  payment  of  money  due 
from  the  public,  such  as  affixing  an  official  seal  to  the  war- 
rant. And  when  the  duty  of  affixing  the  seal  is  imposed  upon 
the  officer  by  law,  there  being  no  other  adequate  remedy, 
mandamus  lies  for  its  performance.  In  such  case  the  juris- 
diction may  be  exercised  against  the  successor  of  the  officer 
whose  duty  it  originally  was  to  affix  the  seal,  the  duty  being 
regarded  as  a  continuing  one,  incumbent  upon  the  officer  in 
his  official  capacity  and  not  as  an  individual.8 

§  108.  "When  disputed  questions  arise  as  to  the  title  to  a 
public  office,  the  incumbent  de  facto  is  regarded  as  vested  by 
his  commission  with  prima  facie  evidence  of  his  right,  and 
as  entitled  to  the  emoluments  of  the  office  until  the  state  by 
a  proper  proceeding  has  revoked  the  authority  with  which 
it  had  previously  invested  him.  Mandamus,  therefore,  lies 
in  such  case  to  a  state  auditor  to  compel  him  to  draw  his 
warrant  upon  the  treasurer  for  payment  of  the  salary  due 
the  incumbent  de  facto,  notwithstanding  the  pendency  of 
proceedings  in  quo  warranto  instituted  by  the  attorney-gen- 
eral of  the  state  to  test  the  title  to  the  office.4 

§  109.  In  England  mandamus  does  not  lie  in  behalf  of  a 
public  officer,  intrusted  with  the  custody  and  disbursement 
of  public  funds,  to  compel  the  commissioners  of  the  treasury 
to  direct  an  examination  and  auditing  of  his  accounts  with 
the  government.  The  relief  is  refused  in  such  case  upon  the 

1  State  v.  Brewer,  61  Ala.  318.  <  State  v.  Clark,  52  Mo.  50a    See, 

•Portman  v.  Fish  Commission-  also,  State  v.  Draper,  48  Mo.  213  \ 

ers,  50  Mich.  258.  Same  v.  Same,  50  Mo.  353. 
8  Prescott  v.  Gonser,  34  Iowa,  175. 
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ground  that,  while  the  officer  may  have  a  moral  right  to  in- 
sist upon  the  auditing  of  his  accounts,  he  has  no  such  express 
legal  right  as  to  lay  the  foundation  for  a  mandamus,  in  the 
absence  of  any  statute  making  it  the  duty  of  the  commis- 
sioners to  audit  his  accounts.1 

§  110.  In  conformity  with  the  principles  already  estab- 
lished, mandamus  will  lie  to  a  secretary  of  state  requiring 
him  to  certify  the  account  of  the  register  of  state  lands  for 
services  rendered,  when  this  duty  is  incumbent  by  law  upon 
the  secretary,  and  when  he  is  vested  with  no  supervisory 
control  over  the  register  and  no  discretion  as  to  the  per- 
formance of  the  latter's  duties.2  And  it  is  to  be  observed 
that  when  the  custodian  of  public  funds  pays  them  to  the 
wrong  person,  simulating  the  real  claimant,  and  negligently 
or  carelessly  fails  to  assure  himself  of  the  identity  of  the 
payee  with  the  real  claimant,  the  state  is  still  liable  for  the 
amount  really  due,  and  mandamus  will  lie  to  compel  the  au- 
ditor to  draw  his  warrant  for  the  amount,  and  the  treasurer 
to  make  payment  of  the  same.  Thus,  the  writ  will  go  to  a 
state  auditor  to  draw  his  warrant  for  the  amount  of  inter- 
est due  upon  state  bonds  to  a  holder  thereof,  and  to  the 
treasurer  to  pay  the  same,  notwithstanding  a  previous  pay- 
ment to  a  person  not  entitled  thereto.3 

§  111.  It  is  to  be  borne  in  mind  that  the  jurisdiction  by 
mandamus  in  this  class  of  cases  is  dependent  upon  whether 
the  demand  or  claim  is  one  which  is  definitely  fixed  or  au- 
thorized by  law.  And  a  state  comptroller  of  public  accounts 
will  not  be  directed  by  the  writ  to  draw  his  warrant  upon 
the  state  treasurer  in  payment  of  a  salary  which  is  not 
specifically  authorized  by  law.4  Nor  will  the  writ  issue  to 
a  state  auditor  to  compel  him  to  draw  his  warrant  upon  tin- 
treasury  in  payment  of  a  claim  when  no  evidence  was  shown 
as  teethe  value  of  the  services  rendered,  and  no  law  author- 

^Exparte  Edmunds,  25  L,  T.  R.  'People  v.  Smith,  43  III  219. 

(N.  S.)  705.  <  Chisholin  v.  McGehee,  41  Ala. 

2  State  v.  Secretary  of  State,  83  193. 
Mo.  293. 
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izing  the  payment,  especially  when  the  legislature  of  the 
state  has  already  passed  upon  the  claim  and  alloAved  a  por- 
tion thereof,  which  has  been  paid.1  And  the  writ  will  not 
go  to  require  a  state  auditor,  or  other  auditing  officer,  to 
draw  his  warrant  upon  the  state  treasurer  in  payment  of  a 
demand  or  claim  against  the  state  which  has  never  been  au- 
thorized or  ratified  by  any  law  of  the  state,  and  when  there 
is  no  fund  in  the  treasury  subject  to  such  payment,  and  when 
no  appropriation  has  been  made  therefor.2  Nor  will  the  re- 
lief be  granted  to  compel  a  state  auditor  to  draw  his  warrant 
upon  the  treasurer  for  an  expenditure  for  a  public  purpose 
in  excess  of  the  amount  authorized  by  the  legislature,  and  for 
which  an  appropriation  has  been  made.8  Nor  will  the  writ 
go  to  require  an  auditor  to  draw  a  warrant  upon  a  state 
treasurer  for  the  payment  of  money  appropriated  by  an  act 
of  legislature  which  the  court  finds  to  be  unconstitutional.4 
And  a  state  comptroller  will  not  be  compelled  by  mandamus 
to  draw  a  warrant  upon  the  treasurer  for  the  payment  of  a 
judgment  for  costs  against  the  state  which  is  illegal  and 
void.5 

§  112.  Upon  principles  similar  to  those  governing  the 
courts  in  extending  relief  by  mandamus  to  compel  the  draw- 
ing of  warrants  upon  the  public  treasury  for  demands  defi- 
nitely ascertained  and  legally  due,  will  they  interfere  to  com- 
pel payment  of  such  warrants  by  the  custodian  of  the  public 
funds  on  whom  they  are  drawn.  The  act  of  payment  in 
such  cases  being  a  mere  ministerial  act,  involving  no  element 
of  discretion,  a  refusal  of  the  proper  officer  to  make  the  pay- 
ment in  accordance  with  the  warrant  or  order,  drawn  upon 
him  by  the  proper  authority,  will  justify  the  interference  of 
the  courts  by  mandamus.6  Thus,  the  writ  will  go  to  a  state 

1  Swann  v.  Work,  24  Miss.  439.  *  Norman  v.  Kentucky  Board  of 

2  Lithographing  Co.  v.  Hender-    Managers,  93  Ky.  537. 

son,  18  Colo.  259;  State  v.  Burdick,  &  Morgan  v.  Pickard,  86  Tenn.  208. 

3  Wyo.  588;  State  v.  Hallock,  20  6Hommerich  v.  Hunter,  14  La. 

Nev.  73.  An.  221;   State  v.  Bordelon,  6  La. 

3Flynn  v.  Turner,  99  Mich.  96.  An.  68;  Ex parte  Sehna  &  Gulf  R 
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treasurer  commanding  him  to  make  payment  of  warrants 
drawn  upon  him  by  the  auditor  of  state,  the  warrants  giv- 
ing the  persons  holding  them  a  clear  right  to  the  amounts 
indicated,  and  there  remaining  only  the  ministerial  act  of 
payment.1  And  in  such  case  the  treasurer  can  not  withhold 
payment  upon  the  ground  that  the  amount  claimed  is  not 
due  according  to  his  construction  of  the  law.2  So  when  the 
court  has  decided  that  a  specific  amount  is  due  to  the  relator 
from  a  particular  fund,  as  a  school  fund,  the  commissioner 
in  charge  of  that  fund  may  be  required  to  make  the  pay- 
ment.3 And  a  township  treasurer  having  in  his  hands  money 
belonging  to  a  school  district,  and  whose  duty  it  is  to  pay 
such  money  to  the  district,  may  be  required  by  mandamus 
to  make  the  payment.4  So  the  payment  of  money  which  is 
due  from  a  state,  under  an  act  of  legislature  appropriating 
funds  to  all  institutions  which  shall  support  orphan  children, 
may  be  enforced  by  mandamus.5 

§  113.  The  payment  of  a  salary  due  to  a  public  officer 
affords  a  good  illustration  of  the  general  rule  as  here  stated, 
the  relator  being  plainly  entitled  to  the  amount  fixed  by  law 
as  compensation  for  his  services.6  And  an  officer  de  facto, 
in  possession  of  the  office  and  exercising  its  functions  under 
color  of  right,  is  entitled  to  the  aid  of  mandamus  to  compel 
payment  of  his  salary,  notwithstanding  there  is  a  conflicting 
claimant  to  the  office.7  And  upon  such  application  the  court 

Co.,  46  Ala.  423;  State  v.  Staley,  88  <  Bryant  v.  Moore,  50  Mich.  2-,V>; 

Ohio  St.  259;   State  r.  Draper,  48  Moiles  v.  Watson,  60  Mich.    415; 

Mo.  213;  Black  v.  Auditor  of  State,  School  District  v.  Root,  61  Mich. 

26  Ark.  237;  Needham  t>.  Thresher,  373.     But  see  School  District    r. 

49  Cal.  892;  Bank  of  California  v.  Township  of  Riverside,  67  Mich.  404. 

Shaber,  55  Cal.  322;  State  v.  Dubu-  5  Grand  Lodge  v.  Markham,  102 

clet,  26  La.  An.  127.    See,  also,  State  Cal.  169. 

v.  Cardozo,  5  Rich.  (N.  S.)  297.  6  Black  v.  Auditor  of  State,  26 

1  Ex  parte  Selma  &  Gulf  R.  Co.,  Ark.  237;  Pickle  v.  McCall,  86  Tex. 
46  Ala.  423;  Hommerich  v.  Hunter,  212. 

14  La.  An.  221.  1  state  v.  Draper,  48  Mo.  213.  And 

2  Hommerich  v.  Hunter,  14  La.    see  Same  v.  Same,  50  Mo.  353;  State 
An.  221.  v.  Clark,  52  Mo.  508. 

s  Hillis  v.  Ryan,  4  G.  Greene,  78. 
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not  investigate  the  actual  legal  title  to  the  office.1  So 
when  a  public  officer  has  been  improperly  removed  from  his 
office  by  the  judgment  of  a  court  of  competent  jurisdiction, 
which  is  reversed  upon  appeal,  the  officer  is  entitled  to  the 
salary  pertaining  to  the  office  during  the  period  of  his  re- 
moval, and  mandamus  will  go  to  compel  the  drawing  of  a 
warrant  for  the  salary.2 

§  114.  "When  a  particular  warrant  upon  the  treasurer  of 
a  state,  for  the  payment  of  money  due  from  the  state,  is  made 
payable  out  of  a  particular  fund,  upon  application  for  man- 
damus against  the  treasurer  to  compel  the  payment  of  the 
warrant,  it  should  be  shown  that  there  was  money  in  the 
hands  of  the  treasurer  at  the  time  of  presenting  the  warrant 
applicable  to  its  payment.  And  in  such  case  it  is  not  a  suf- 
ficient compliance  with  the  rule  to  allege  that  the  money  was 
in  the  hands  of  the  treasurer  when  the  warrant  was  drawn.3 
Nor  will  the  writ  go  to  compel  the  payment  of  warrants 
which  are  payable  out  of  a  particular  fund,  when  the  fund  is 
insufficient  for  the  payment  of  all  outstanding  warrants 
drawn  against  it,  no  priority  being  shown  to  exist.4  And  a 
petition  for  a  mandamus  to  require  the  application  of  money 
in  the  hands  of  a  state  treasurer,  belonging  to  a  county,  in 
payment  of  interest  upon  railway-aid  bonds,  is  insufficient 
if  it  fails  to  show  that  it  is  the  clear,  legal  duty  of  the  treas- 
urer to  make  such  payment.5  But  when  it  is  the  duty  of  a 
treasurer,  in  the  absence  of  any  appropriation  with  which 
to  pay  a  warrant  which  has  been  properly  drawn  upon  him, 
to  indorse  upon  the  warrant  that  it  is  not  paid  for  want  of 
funds,  mandamus  will  go  to  compel  him  to  make  such  in- 
dorsement.6 

1  State  v.  Draper,  48  Mo.  213.   And       4  Stale  v.  State  Treasurer,  32  La. 
see  State  v.  Moseley,  34  Mo.  375;    An.  177. 

Winston  v.  Moseley,  35  Mo.  146;  6  People  v.  Pa  vey,  137  El.  585. 

State  v.  Thompson,  36  Mo.  70.  6  Donnellan  v.  Nicholls,  1  Wyo. 

2  Ward  v.  Marshall,  96  Cal.  155.  61.    It  is  held  in  Michigan  that 

3  Huff  v.  Kimball,   39  Ind.  411.  mandamus  will  not  lie  in  behalf  of 
See,  also,  Dubordieu  v.  Butler,  49  a  county  to  require    the  auditor- 
CaL  512.  general  of  the  state  to  pay  to  the 
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§  115.  While  the  duty  of  making  payment  of  a  demand 
definitely  ascertained  and  legally  due  is,  in.  itself,  a  purely 
ministerial  act,  and  therefore,  as  we  have  just  seen,  a  proper 
subject  of  control  by  mandamus,  yet  the  rule  is  otherwise  if 
the  fiscal  officer  intrusted  with  the  duty  of  making  pay- 
ment is  also  intrusted  with  powers  of  a  discretionary  nature 
in  determining  the  propriety  of  the  demands  which  he  shall 
pay.  In  such  case,  the  general  principle  forbidding  the  in- 
terference of  the  courts  with  the  exercise  of  official  discre- 
tion is  allowed  to  prevail,  and  mandamus  is  refused.  Thus, 
the  writ  will  not  lie  against  a  state  treasurer,  commanding 
him  to  pay  a  demand  against  the  state  which  he  has  refused, 
when  it  is  made  by  law  his  duty  to  examine  all  claims  against 
the  public  treasury,  and  when  he  is  authorized  to  refuse  pay- 
ment of  unjust  or  unreasonable  claims,  and  when,  in  the 
exercise  of  these  powers,  he  has  passed  upon  and  refused  to 
allow  the  claim  in  question.1  Nor  will  the  writ  be  granted 
to  compel  the  drawing  of  a  warrant  in  payment  of  an  award 
made  by  a  board  of  officers,  as  to  so  much  of  the  award  as 
is  in  excess  of  the  jurisdiction  of  the  board ;  and  in  such  case 
the  relief  will  be  limited  to  that  portion  of  the  demand 
which  they  are  legally  authorized  to  allow.2  And  since  a 
warrant  upon  the  treasury  of  the  state  for  the  payment  of 
money  is  not  in  the  nature  of  a  contract  with  the  person  in 
whose  favor  it  is  drawn,  but  only  a  license  or  power  author- 
izing the  payment  and  subject  to  revocation  while  payment 
has  not  been  made,  mandamus  will  not  go  to  compel  pay- 
ment of  such  a  warrant  after  it  has  been  revoked  by  the 
proper  authority.3 

§  116.  It  is  to  be  observed  that  the  writ  issues  only  to 
officers  in  custody  of  public  funds  to  compel  the  payment  of 

county  taxes  collected  by  him  and    visors  of  Ottawa  Co.  v.  Auditor- 
claimed  by  the  county,  since  such    General,  69  Mich.  1. 
an  action  is,  in  effect,  a  suit  against       l  Louisiana  College  v.  State  Treas- 
tln-  state,  and  a  state  can  not  be    urer,  2  La.  394. 

1  without  its  consent.    Super-       *  People  v.  Schuyler,  69  N.  Y.  242. 

•Fletcher  v.  Renfroe,  56  Ga.  674 
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claims  or  demands  which  have  been  specifically  authorized, 
or  for  which  money  has  been  appropriated,  in  due  course  of 
law.  And  mere  contract  relations  between  the  claimant 
and  the  state,  as  to  the  amount  of  compensation  to  be  paid 
for  services  rendered  by  the  former,  do  not  constitute  such 
an  appropriation  of  the  public  funds  in  the  hands  of  the 
public  treasurer  as  to  lay  the  foundation  for  a  mandamus 
to  compel  payment.1  Nor  will  the  writ  go  to  a  state  treas- 
urer, commanding  the  payment  of  a  demand  against  the 
state,  when  it  appears  that  the  legislature  has  expressly  for- 
bidden such  payment.2  And  it  is  important  to  observe  that 
the  writ  will  not  direct  public  officers  or  servants  to  make 
payment  of  demands  against  the  public  in  any  other  than 
.the  manner  prescribed  by  law.  For  example,  when  a  state 
has,  by  a  resolution  of  its  legislature,  provided  that  the  pay- 
ment of  certain  bonds  of  the  state  shall  be  made  in  legal 
tender  currency,  while  upon  their  face  the  obligations  call 
for  payment  in  gold  and  silver  coin,  mandamus  will  not  lie 
to  compel  payment  of  the  bonds  in  coin,  even  though  the 
court  may  be  of  opinion  that  the  state  has  failed  to  meet  its 
obligations  and  to  comply  with  its  contracts.  The  remedy 
for  such  a  grievance  must  be  sought  in  the  legislature  and 
not  in  the  courts.3 

§  llGa.  Mandamus  will  lie  against  the  clerk  of  a  court  to 
compel  him  to  deliver  money  which  is  in  his  official  custody 
and  to  which  the  relator  is  entitled.4  So  when  a  school 
trustee  has  in  his  hands  money  belonging  to  a  school  fund, 
which  it  is  his  duty  to  pay  over  to  the  persons  entitled  to  its 
custody,  he  may  be  compelled  by  mandamus  to  make  such 
payment.5  And  the  writ  will  go  to  require  a  county  treas- 
urer to  pay  to  the  state  taxes  which  have  been  collected  by 
him,  and  in  such  case  the  treasurer  can  not  justify  his  refusal 
to  make  payment  upon  the  ground  that  the  state  is  indebted 

1  Weston  v.  Dane,  51  Me.  461.  4  State  v.  Cunningham,  9  Neb. 

2  Bayne  v.  Jenkins,  66  N.  C.  356.    146. 

'State  v.  Hays,  50  Mo.  34.  6  Johnson  v.  Smith,  64  Ind.  275. 
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to  the  county.1  But  in  proceedings  by  mandamus  against  a 
public  officer  to  compel  the  payment  of  money,  it  is  error  to- 
render  a  personal  judgment  against  the  officer  for  the  amount 
of  the  money  in  question.2 

§  117.  It  is  always  a  complete  objection  to  interfering  by 
mandamus  that  the  granting  of  the  relief  would  be  nuga- 
tory, and  in  the  case  of  fiscal  officers  against  whom  the  writ 
is  sought,  to  compel  the  auditing  or  payment  of  a  public  in- 
debtedness out  of  a  public  fund,  it  is  sufficient  to  show  that 
there  are  no  funds  in  the  hands  of  the  officer  appropriated 
to  that  purpose,  since  the  writ  will  not  lie  to  compel  the 
performance  of  an  act  which  the  officer  is  powerless  to  per- 
form.3 And  when  the  constitution  of  a  state  prohibits  the 
payment  of  any  money  from  the  treasury  except  in  pursu- 
ance of  specific  appropriations  made  by  law,  mandamus  will 
not  lie  to  compel  the  state  auditor  to  draw  his  warrant  upon 
the  treasury  in  payment  of  money  due  to  a  contractor,  in 
the  absence  of  any  appropriation  for  such  payment.4  Nor 
will  the  writ  be  allowed  to  require  a  board  of  state  officers 
to  execute  a  contract  with  an  agent  of  the  state,  fixing  the 
compensation  to  be  paid  for  his  services,  when  no  appropria- 
tion has  been  made  for  the  payment  of  such  services,  and 
when  such  officers  are  prohibited  from  making  any  contracts 
for  the  expenditure  of  money  which  are  not  expressly  au- 
thorized by  law.5 


v.  Van  Tassel,  73  Mich.  State  v.  Jumel,  81  La.  An.  142; 

28.  Dubordieu  v.  Butler,  49  Cal.  512; 

2  Rogers  v.  People,  68  HI.  154  State  v.  HaUaday,  65  Mo.  76.    See, 

3  Hayne  v.  Hood,  1  Rich.  (N.  S.)  16.  contra,  Gilbert  v.  Moody,  2  Idaho, 
See,  also,  People  v.  Secretary  of  747. 

State,  58  111.  90;  Dodd  v.  Miller,  14  «  State  v.  Kenney,  9  Mont.  889. 

Ind.  433;  State  v.  Porter,  89  Ind.  <>  state  v.  Humphrey,  47  Kan.  561. 
260;  Huff  v.  Kimball,  89  Ind.  411; 
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YII.    EXECUTIVE  OFFICERS. 

§  118.    Conflict  of  authority  as  to  jurisdiction  by  mandamus  over  ex- 
ecutive officers. 

119.  The  writ  granted  to  executive  officers  in  some  states. 

120.  The  weight  of  authority  opposed  to  the  jurisdiction;  reasons 

therefor. 

121.  Writ  not  granted  to  compel  governor  to  issue  commission;  or 

to  declare  person  elected. 

122.  Not  granted  to  require  performance  of  military  duties  by  gov- 

ernor. 

123.  Not  granted  to  compel  governor  to  issue  state  bonds;  or  to  de- 

posit bill  with  secretary  of  state. 

124    Writ  does  not  lie  from  federal  courts  to  governor  of  state. 
124a.  Secretary  of  state,  state  treasurer,  state  auditor,  comptroller, 

jurisdiction  exercised  in  most  states. 
1246.  Denied  in  Minnesota  and  Louisiana. 

125.  Refused  against  secretary  of  state  to  certify  act  of  legislature. 

126.  Land  commissioner  or  comptroller  not  required  to  issue  bonds 

to  railway. 

127.  Rule  as  to  heads  of  executive  departments  and  cabinet  officers 

of  United  States. 

128.  Limitation  upon  the  rule. 

129.  Rule  as  applied  to  secretary  of  the  treasury. 

130.  Rule  as  to  secretary  of  the  navy  concerning  payment  of  naval 

pensions. 
130a.  Commissioner  of  pensions,  relief  refused. 

131.  Rule  as  to  commissioner  of  patents. 

132.  Patents  for  public  lands. 

133.  Mandamus  to  sheriffs. 

134.  When  granted  to  compel  sheriff  to  make  deed;  granted  to  con- 

stable. 

§  118.  The  jurisdiction  of  the  courts  by  mandamus  over 
•executive  officers,  including  governors  of  states,  heads  of 
•executive  departments  of  the  general  government,  and  oth- 
ers of  a  kindred  nature,  has  given  rise  to  questions  of  much 
difficulty,  and  not  a  little  conflict  of  authority  has  resulted 
from  the  efforts  of  the  courts  to  apply  the  general  principles 
of  the  law  of  mandamus  to  such  cases.  Especially  is  this 
true  with  reference  to  the  control  of  the  courts  by  man- 
damus over  the  official  action  of  the  governors  of  the  various 
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states,  and  upon  no  branch  of  the  law  of  mandamus  are  the 
authorities  more  contradictory  than  upon  this.  And  while, 
as  to  purely  executive  or  political  functions  devolving  upon 
the  chief  executive  officer  of  a  state,  and  as  to  duties  neces- 
sarily involving  the  exercise  of  official  judgment  and  discre- 
tion, the  doctrine  may  be  regarded  as  uncontroverted  that 
mandamus  will  not  lie,1  yet  as  to  duties  of  a  ministerial  nat- 
ure and  involving  no  element  of  discretion,  which  have 
been  imposed  by  law  upon  the  governor  of  a  state,  the  au- 
thorities are  exceedingly  conflicting  and,  indeed,  utterly 
irreconcilable.  Upon  the  one  hancf^  it  is  contended,  and  with 
much  show  of  reason,  that  as  to  duties  of  this  character 
the  general  principle  allowing  relief  by  mandamus  against 
ministerial  officers  should  apply,  and  the  mere  fact  of  min- 
isterial duties  having  been  required  of  an  executive  officer 
should  not  deter  the  courts  from  the  exercise  of  their  juris- 
^diction.  Upon  the  other  hand,  it  is  held  that  under  our 
structure  of  government,  with  its  three  distinct  departments, 
executive,  legislative,  and  judicial,  each  department  being 
wholly  independent  of  the  other,  neither  brancti  can  prop- 
erly interfere  with  the  duties  of  the  other,  and  that  as  to 
the  nature  of  the  duties  required  of  the  executive  depart- 
ment by  law,  and  as  to  its  obligation  to  perform  those  du- 
ties, it  is  entirely  independent  of  any  control  by  the  judiciary. 
While  the  former  doctrine  has  the  support  of  many  respect- 
able authorities,  and  is  certainly  in  harmony  with  the  gen- 
eral principles  underlying  the  jurisdiction  as  applied  to 
purely  ministerial  officers,  the  latter  has  the  clear  weight  of 
authority  in  its  favor,  and  may  be  regarded  as  the  estab- 
lished doctrine  upon  this  subject.  Vrhe  importance  of  the 
subject,  however,  merits  a  more  .extended  discussion,  and 
it  is  proposed  to  consider  both  propositions  somewhat  in 
detail,  together  with  the  reasoning  of  the  courts  in  their 
support. 

1  Miles  v.  Bradford,  22  Md.  170.    528;  Tennessee  &  Coosa  R  Co.  v. 
And  see  State  v.  Chase,  5  Ohio  St    Moore,  36  Ala.  371. 
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§  119.  The  courts  of  last  resort  in  Ohio,  Alabama,  Califor- 
nia, Maryland,  North  Carolina,  Montana,  Kansas,  Nebraska 
and  Colorado,  while  conceding  the  complete  independence 
of  the  governor  of  the  state  from  judicial  control  in  the  per- 
formance of  his  purely  executive  and  political  functions,  have 
held  that,  as  to  ministerial  duties  incumbent  by  law  upon 
the  executive,  and  which  might  with  equal  propriety  have 
been  required  at  the  hands  of  any  other  officer,  the  general 
principle  prevails  and  mandamus  will  lie  to  compel  the  per- 
formance of  such  duties.  Looking  to  the  nature  of  the  act 
to  be  performed,  rather  than  to  the  general  functions  of  the 
officer  at  whose  hands  it  is  required,  and  that  act  in  no  man- 
ner partaking  of  an  executive  or  political  character,  and  m 
'  volving  the  exercise  of  no  official  discretion,  the  courts  of 
these  states  have  held  that  the  executive  character  of  the 
officer  does  not  remove  him  from  judicial  control,  and  that  a 
failure  or  neglect  to  perform  a  plain  and  imperative  ministe- 
rial duty  required  of  him  by  law  affords  sufficient  foundation 
for  interposing  the  extraordinary  aid  of  a  mandamus.1  Thus, 

1  State  v.  Chase,  5  Ohio  St.  528;  of  banking.  The  section  of  the 
Tennessee  &  Coosa  R.  Co.  v.  Moore,  banking  act  relied  upon  in  sup- 
36  Ala.  371;  Gotten  v.  Ellis,  7  Jones,  port  of  the  application  provided 
545;  Magruder  v.  Swann,  25  Md.  that,  upon  its  being  properly  certi- 
173;  Groome  v.  Gwinn,  43  Md.  572;  fied  to  the  governor  that  the  bank- 
Chumasero  v.  Potts,  2  Mont.  242;  ing  company  had  compl'ed  with 
Middleton  v.  Low,  30  Cal.  596;  Har-  the  provisions  of  the  law  and 
pending  v.  Haight,  39  CaL  189;  Mar-  was  entitled  to  begin  business,  the 
tin  v.  Ingham,  38  Kan.  641;  State  governor  should,  if  satisfied  that 
r.  Thayer,  31  Neb.  82;  Greenwood  the  law  had  in  all  respects  been 
Cemetery  Land  Co.  v.  Koutt,  17  complied  with,  issue  his  proclama- 
Colo.  156.  See,  also,  Baker  v.  Kirk,  tion  setting  forth  that  the  com- 
33  Ind.  517.  State  v.  Chase,  5  Ohio  pany  was  authorized  to  begin  and 
St.  528,  was  an  application  for  a  carry  on  the  business  of  banking, 
mandamus,  upon  the  relation  of  a  Although  the  mandamus  was  re- 
banking  association,  to  compel  the  fused  on  other  grounds,  the  court 
respondent,  as  governor  of  Ohio,  to  held  that,  as  to  purely  ministerial 
issue  his  proclamation,  as  required  acts  devolving  upon  the  executive 
by  statute,  announcing  that  the  of  the  state,  he  was  amenable  to  the 
company  was  duly  authorized  to  process  of  the  courts  by  mandamus, 
begin  and  carry  on  the  business  Upon  this  point  the  court,  Bart- 
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the  writ  has  been  recognized  as  the  proper  remedy  to  com- 
pel the  governor  of  a  state  to  issue  a  proclamation,  in  com- 
pliance with  a  statute,  declaring  that  a  banking  association, 
having  complied  with  the  law  in  all  respects  was  entitled 


ley,  C.  J.,  say:  "  The  constitutional 
provision  declaring  that  'the  su- 
preme executive  power  of  this 
state  shall  be  vested  in  the  gov- 
ernor' clothes  the  governor  with 
important  political  powers,  in  the 
exercise  of  which  he  uses  his  own 
judgment  or  discretion,  and  in  re- 
gard tf)  which  his  determinations 
are  conclusive.  But  there  is  noth- 
ing in  the  nature  of  the  chief  ex- 
ecutive office  of  this  state  which 
prevents  the  performance  of  some 
duties  merely  ministerial  being  en- 
joined on  the  governor.  While  the 
authority  of  the  governor  is  su- 
preme in  the  exercise  of  his  po- 
litical and  executive  functions, 
which  depend  on  the  exercise  of 
his  own  judgment  or  discretion, 
the  authority  of  the  judiciary  of 
the  state  is  supreme  in  the  deter- 
mination of  all  legal  questions 
involved  in  any  matter  judicially 
brought  before  it.  Although  the 

( -an  not  be  sued,  there  is  noth- 
ing in  the  nature  of  the  office  of 
governor  which  prevents  the  prose- 

u  of  a  suit  against  the  person 
engaged  in  discharge  of  its  duties. 
This  is  fully  sustained  by  the  anal- 
ogy of  the  doctrine  of  the  su- 
preme court  of  the  United  States 
in  the  case  of  Marbury  v.  Madison, 
1  Cranch  Rep.  49.  However,  there- 
fore, the  governor,  in  the  exercise 
•  >t  the  supreme  executive  power  of 
the  state,  may,  from  the  inherent 
nature  of  the  authority  in  regard 
to  many  of  his  duties,  have  a  dis- 


cretion which  places  him  beyond 
the  control  of  judicial  power,  yet 
in  regard  to  a  mere  ministerial 
duty  enjoined  on  him  by  statute, 
which  might  have  been  devolved 
on  another  officer  of  the  state,  and 
affecting  any  specific  private  right, 
he  may  be  made  amenable  to  the 
compulsory  process  of  this  court 
by  mandamus.  The  official  act  of 
the  governor  in  question,  in  regard 
to  issuing  the  proclamation  asked 
for,  is  a  duty  prescribed  by  statute, 
not  necessarily  connected  with  the 
supreme  executive  power  of  the 
state,  ministerial  in  its  nature,  and 
a  duty  which  might  have  been  en- 
joined on  some  other  officer.  It  is 
contended  that  this  duty  rests  in 
the  discretion  of  the  governor,  by 
virtue  of  the  provision  requiring 
that '  he  shall,  if  he  be  satisfied  that 
the  law  has  in  all  respects  been 
complied  with,  issue  his  proclama- 
tion,' etc.  The  facts  connected 
with  the  organization  of  the  com- 
pany, and  the  other  essential  prep- 
arations preliminary  to  the  com- 
mencement of  the  business  of  bank- 
ing, are  required  to  be  certified  to 
the  governor;  and  on  finding  that 
the  law  has  been  complied  with  in 
these  respects,  the  proclamation  is 
required.  The  duty  is  imperative 
on  his  being  satisfied  of  a  given 
state  of  facts.  It  is  his  duty  to 
look  into  the  evidence  presented 
to  him,  and  act  on  a  given  state  of 
farts.  Ho  has  no  uncontrollable 
power  of  judgment  as  to  either  the 
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to  begin  the  business  of  banking.1  So  mandamus  has  been 
granted  to  require  a  governor  to  draw  his  warrant  upon  the 
treasurer  of  the  state  for  the  payment  of  a  salary  due  to  a 
state  officer.2  So,  too,  the  writ  has  been  allowed  command- 
ing the  governor  of  a  state  to  sign  and  execute  a  patent  for 
lands  sold  by  the  state,  when  the  law  regulating  the  sale  of 
such  lands  had  been  complied  with  by  the  officers  of  the 
state  and  by  the  purchaser.8  And  when  by  statute  the  gov- 
ernor is  required  to  authenticate  as  laws  all  bills  which  have 
passed  both  houses  of  the  legislature,  the  act  of  authentica- 
tion has  been  treated  as  a  mere  ministerial  act,  partaking 
in  no  manner  of  an  executive  character,  which  the  law  might 
with  equal  propriety  have  required  of  any  other  officer,  and 
hence  a  duty  whose  performance  might  be  coerced  by  man- 
damus.4 So  the  duty  of  the  chief  executive  of  a  state  to 


law  or  the  facts.  On  his  finding  the 
existence  of  the  requisite  fact,  the 
law  is  peremptory  in  requiring  the 
performance  of  the  duty.  True  it 
is,  if  the  evidence  presented  be  not 
clear  and  satisfactory  as  to  the 
compliance  with  the  requirements 
of  the  law,  but  leaves  ground  for 
doubt,  the  act  is  not  authorized. 
The  duty  enjoined,  therefore,  al- 
though subject  to  a  condition,  is 
ministerial  in  its  nature." 

1  State  v.  Chase,  5  Ohio  St.  528. 

2  Gotten  v.  Ellis,  7  Jones,  545. 
SMiddleton  v.  Low,  30  CaL  596; 

Greenwood  Cemetery  Land  Co.  v. 
Routt,  17  Colo.  156. 

4Harpending  v.  Haight,  39  CaL 
189.  Mr.  Justice  Wallace,  pro- 
nouncing the  opinion  of  the  court, 
says, page 212:  .  .  .  "And upon 
principle  it  would  seem  that,  if  the 
petitioner  has  a  vested  right  by 
law  to  have  the  bill  in  question 
authenticated,  the  mere  circum- 
stance that  the  person  whose  duty 


it  is  to  direct  the  act  to  be  per- 
formed is  an  officer,  even  the  chief 
officer,  of  the  executive  depart- 
ment, and  as  such,  in  the  discharge 
of  other  and  important  duties, 
should  not  either  impair  the  right 
or  embarrass  its  assertion.  The 
duty  to  direct  the  authentication 
imposed  upon  the  governor  by  the 
statute  might  have  been  enjoined 
upon  any  other  executive  officer, 
and  in  such  case  would  it  be  pre- 
tended that  its  performance  could 
not  be  enforced?  It  might  have 
been  made  part  of  the  official  duty 
of  the  secretary  of  state,  independ- 
ently of  any  direction  to  him  by 
the  governor,  to  affix  the  appropri- 
ate certificate  to  the  bill;  and  in 
that  case,  would  it  be  any  answer 
to  say  that  he  was  an  executive 
officer,  and  as  such  invested  with 
executive  discretion  and  authority 
in  reference  to  certain  other  mat- 
ters not  involved  in  this  question? 
And  if  it  be  conceded  that  the 
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issue  commissions  to  the  persons  returned  to  him  as  elected 
to  the  various  public  offices  in  the  state  has  been  held  to  be 
a  mere  ministerial  duty,  imposed  upon  the  governor  as  pre- 
liminary to  the  qualification  of  such  officers,  which  he  is  im- 
peratively required  to  perform,  in  order  that  the  different 
departments  of  the  government  may  be  kept  in  motion,  and 
mandamus  has  therefore  been  granted  to  compel  the  issuing 
of  a  commission  by  the  governor.1  And  the  canvassing  of 
the  returns  of  an  election  by  a  governor  upon  whom  the 
duty  is  imposed,  being  regarded  as  a  purely  ministerial  act, 
its  performance  has  been  required  by  mandamus.2  So,  again, 
it  has  been  held,  still  having  regard  to  the  nature  of  the  act 
to  be  performed  rather  than  to  the  character  of  the  officer, 
that  when  a  statute  imposed  upon  the  governor  of  a  state 
the  duty  of  drawing  his  warrant  upon  the  treasurer  for  the 
payment  of  certain  funds  to  a  railway  company  upon  its 


governor,  because  he  is  chief  of  the 
executive  department,  enjoys  for 
that  reason  an  absolute  immunity 
from  all  judicial  process,  even 
when  his  duty  in  the  given  instance 
is  ministerial,  and  a  citizen  has  a 
vested  right  to  have  it  performed, 
may  not  the  same  exemption  from 
judicial  process  be  set  up  by  other 
officers  of  the  executive  depart- 
ment? Would  the  attorney-gen- 
eral, the  controller,  the  treasurer, 
and  the  other  great  officers  of  state, 
by  reason  of  their  mere  official  rank, 
be  beyond  the  reach  of  the  process 
of  the  law  in  all  cases,  and  not  be 
compelled  to  perform  any  official 
act,  no  matter  how  distinctly  en- 
joined upon  them?  And  if  the 
state  officers  of  the  executive  de- 
partment are  to  be  clothed  with 
this  immunity,  it  must  be  remem- 
bered that  the  sheriffs,  recorders, 
etc.,  in  the  several  county  organ- 
izations, arc  also  members  of  the 


executive  department,  and  upon 
what  principle  could  one  of  them 
be  compelled  to  perform  his  duty 
in  any  case?  It  seems  to  us  that 
the  assertion  of  such  a  doctrine 
would  draw  after  it  the  most  seri- 
ous complication  and  confusion, 
both  in  public  and  private  rights, 
and  practically  disrupt  the  whole 
fabric  of  government."  In  the 
case  of  In  re  Cunningham,  14  Kan. 
416,  mandamus  was  refused  against 
the  governor  to  compel  the  issuing 
of  a  patent  for  lands  to  a  purchaser, 
upon  the  ground  that  no  neglect 
or  refusal  to  perform  the  duty  was 
shown.  But  the  opinion  of  the 
court  would  seem  to  indicate  that 
they  entertained  no  doubt  of  their 
jurisdiction  to  enforce  the  per- 
formance of  an  official  duty  by  the 
governor. 

i  Magruder  v.  Swann,  25  Md.  178. 

*Chumasero  v.  Potts,  2  Mont. 
•J 1  •.':  State  v.  Thayer,  81  Neb.  82. 
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performance  of  certain  conditions,  the  duty  was  of  a  minis- 
terial character  and  properly  subject  to  control  by  manda- 


mus.1 

§  120.  While  it  may  be  conceded  that  the  doctrine  of 
the  cases  cited  in  the  preceding  section,  allowing  mandamus 
to  the  chief  executive  officer  of  a  state  as  to  the  perform- 
ance of  purely  ministerial  duties,  has  much  to  commend  it 
in  the  very  strong  reasoning  adduced  by  the  different  courts 
in  its  support,  yet  the  weight  of  authority  is  clearly  opposed 
to  this  doctrine.  And  the  courts  of  Arkansas,  Georgia,  Illi- 
nois, Indiana,  Mississippi,  Louisiana,  Missouri,  Michigan, 
Maine,  Minnesota,  New  Jersey,  Ehode  Island,  Florida  and 
Tennessee  have  by  a  uniform  current  of  authority  established 


1  Tennessee  &  Coosa  R.  Co.  v. 
Moore,  36  Ala.  371.  "By  the  con- 
stitution of  this  state,"  say  the 
court,  Walker,  J.,  "  the  powers  of 
goverijment  are  divided  and  dis- 
tributed among  three  departments, 
the  legislative,  the  executive,  and 
the  judicial.  The  governor,  as  the 
head  of  the  second  of  these  depart- 
ments, is  clothed  with  the '  supreme 
executive  power  of  the  state';  and 
in  the  discharge  of  those  political 
functions  attached  to  his  office 
which  depend  on  the  exercise  of 
his  own  judgment  or  discretion 
his  determinations  are  conclusive. 
Any  attempt  on  the  part  of  the 
judiciary  to  control  or  direct  him 
in  the  performance  of  executive 
duties  about  which  he  has  a  dis- 
cretion, and  may  exercise  his  own 
judgment,  would  be  a  manifest 
usurpation  of  power.  But  there 
is  nothing  in  the  nature  of  his 
office  which  can  prevent  the  legis- 
lature from  assigning  to  the  gov- 
ernor the  performance  of  some 
mere  ministerial  act,  in  regard  to 
which  he  is  not  clothed  with  any 


discretionary  power,  his  whole  duty 
being  that  of  simple  obedience  to 
the  command  of  the  legislature; 
and  when  this  is  done,  the  governor 
is  to  be  viewed  as  merely  a  minis- 
terial agent  of  the  law;  and  if  he 
fails  or  refuses  to  perform  the  act 
required  of  him,  he  is  amenable  to 
the  law;  and  any  person  whose 
rights  are  dependent  on  the  per- 
formance of  such  act  may  have  re- 
dress by  resorting  to  the  proper 
legal  remedy.  .  .  .  While,  there- 
fore, it  is  true  that,  in  regard  to 
many  of  the  duties  which  belong  to 
his  office,  the  governor  has,  from 
the  very  nature  of  the  authority,  a 
discretion  which  the  courts  can  not 
control,  yet  in  reference  to  mere 
ministerial  duties  imposed  upon 
him  by  statute,  which  might  have 
been  devolved  on  another  officer  if 
the  legislature  had  seen  fit,  and  on 
the  performance  of  which  some 
specific,  private  right  depends,  he 
may  be  made  amenable  to  the  com- 
pulsory process  of  the  proper  court 
by  mandamus." 
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the  doctrine  that  the  chief  executive  of  the  state  is,  as  to  the 
performance  of  any  and  all  official  duties,  entirely  removed 
from  the  control  of  the  courts,  and  that  he  is  beyond  the 
reach  of  mandamus,  not  only  as  to  duties  of  a  strictly  execu- 
tive or  political  nature,  but  even  as  to  purely  ministerial  acts 
whose  performance  the  legislature  may  have  required  at  his 
hands.1  In  support  of  this  doctrine,  the  courts  adopting  it 
have  relied  largely  upon  the  three-fold  division  of  the  pow- 
ers of  government  which  prevails  in  this  country,  and  upon 
the  necessity  of  maintaining  the  perfect  independence  of  the 
executive,  legislative  and  judicial  departments.  And  while, 
under  the  American  system,  it  is  intended  that  the  functions 
of  these  co-ordinate  departments  shall  be  conjointly  exer- 
cised, yet  each  is  to  be  closely  confined  to  its  own  particular 
sphere,  and  any  interference  on  the  part  of  the  judiciary 
with  the  functions  of  the  executive,  either  to  command  the 
execution  of  a  duty  enjoined  upon  him  by  law,  or  to  regu- 
late the  manner  of  its  performance,  is  an  unwarrantable 
assumption  of  power  upon  the  part  of  the  judiciary,  alike 
subversive  of  the  political  balance  between  the  three  great 
departments  and  destructive  of  the  independence  of  the 
executive.2  The  executive  department,  as  to  the  discharge 

1  Hawkins   v.  The    Governor,  1  Nelson,  6  Ind.  496.     See,  contra, 

Ark.  571 ;  State  v.  Towns,  8  Ga.  360 ;  Gray  v.  State,  72  Ind.  567 ;  Baker  v. 

State  v.  Warmoth,  22  La.  An.  1;  Kirk,  33  Ind.  517.    In  State  v.  Board 

State  v.  The  Governor,  39  Mo.  388;  of  Inspectors,  6  Lea,  12,  the  gov- 

People  v.  The  Governor,  29  Mich,  ernor   having   answered  without 

320;    In  re  Dennett,  32  Me.  508;  objecting  to  the  jurisdiction  of  the 

State  v.  The  Governor,  1  Dutch.  331 ;  court,  and  averring  his  willingness 

Chamberlain  v.  Sibley,  4  Minn.  309;  to  perform  the  duty  in  question,  a 

Rice  v.  Austin,  19  Minn.  103;  State  mandamus  was  granted  to  compel 

v.  Drew,  17  Fla.  67;    Mauran   v.  him  to  canvass  the  votes  at  an 

Smith,  8  R.L  192;  People  v.  Bissell,  election  and  to  declare  the  result. 

19  III  229;  People  v.  Cullom,  100  III  And  see  State  v.  Board  of  Liqui- 

472;    People  v.  Yates,  40  111.  126;  dation,  42  La,  An.  647. 

Turnpike  Co.  v.  Brown.  8  Baxter,  2 State  v.  The  Governor,  1  Dutch. 

490;  State  v.  Stone,  120  Mo.  428;  831;  Hawkins  v.  The  Governor,  1 

Vicksburg  &  M.  R.  Co.  v.  Lowry,  Ark.  f>70;   In  re  Dennett,  82  Me. 

•'•I   Miss.  102;  Hovey  v.  State,  127  508;  People  v.  Bissell,  19  111.  229; 

Ind.  588,  overruling  Governor  u  State  v.  Warmoth,  22  La,  An.  1; 
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of  its  official  functions,  is  responsible  not  to  the  judiciary 
but  to  the  people,  and  the  courts  can  no  more  interfere  with 
executive  discretion  than  can  the  legislature  or  executive 
with  judicial  discretion.  And  the  constitutions  of  the  vari- 

State  v.  Drew,  17  Fla.  67;  Mauran  shall  require  to  be  commissioned. 
v.  Smith,  8  R.  L  192;  Vicksburg  &  The  issuing  of  the  commission 
M.  R.  Co.  v.  Lowry,  61  Miss.  102; 
State  v.  Stone,  120  Mo.  428.  State  v. 
The  Governor,  1  Dutch.  331,  was 
an  application  for  a  mandamus  di- 
recting the  governor  to  sign  and 
issue  to  the  relator  a  commission 
to  an  office  to  which  he  claimed  to 
be  duly  elected.  The  court  say: 
"In  the  third  place,  we  are  of 
opinion  that  the  mandamus  must 
be  denied,  upon  the  broad  ground 
that  this  court  has  no  power  to 
award  a  mandamus,  either  to  com- 
pel the  execution  of  any  duty  en- 
joined on  the  executive  by  the 
constitution,  or  to  direct  the  man- 
ner of  its  performance.  The  exer- 
cise of  such  power  would  be  an 
unwarrantable  interference  with 
the  action  of  the  executive  within 
his  appropriate  sphere  of  duty. 
The  constitution  has  divided  the 
powers  of  government  into  dis- 
tinct departments,  and  cautiously 
provided  for  their  independent  ex- 
ercise. It  has  expressly  forbidden 
any  person  belonging  to  or  consti- 
tuting one  of  these  departments" 
from  exercising  any  of  the  powers 


properly  belonging  to  either  of 
the  others,  except  as  expressly  pro- 
vided in  the  constitution  itself.  It 
has  vested  in  the  governor  all  the 
executive  powers  of  the  govern- 
ment. Among  the  powers  specific- 
ally enumerated  is  that  of  issuing 
commissions  under  the  great  seal 
of  the  state  to  all  such  officers  as 


under  the  constitution  of  this  state 
is  clearly  an  exercise  of  political 
power.  In  regard  to  any  other  ex- 
ecutive duty  prescribed  by  the  con- 
stitution, it  has  never  been  pre- 
tended that  the  judiciary  has  the 
power  to  enforce  its  execution,  or 
to  direct  the  manner  of  its  per- 
formance. The  constitution  re- 
quires that  the  governor  is  to  take 
care  that  the  laws  be  faithfully 
executed;  can  the  judiciary  com- 
pel the  performance  of  this  duty? 
He  is  required  to  sit  as  a  member 
of  the  court  of  pardons;  can  the 
judiciary  interfere  if  the  duty  is 
neglected?  Why  is  it  that  in  this 
particular  branch  of  executive 
duty  (the  issuing  of  commissions), 
and  in  no  other,  the  court  may  in- 
terfere? It  is  said  that  the  grant- 
ing of  a  commission  is  a  mere  min- 
isterial act;  but  is  it,  therefore,  less 
an  executive  act?  As  contradistin- 
guished from  judicial  duties,  all 
executive  duties  are  ministerial. 
The  idea  seems  to  be  entertained 
that  the  duty  of  the  executive  be- 
comes ministerial  when  no  discre- 
tion is  left  as  to  the  manner  of  its 
performance,  and  that  in  such  case 
the  court  may  interfere  to  compel 
its  performance.  If  this  be  the 
test,  it  follows  that  wherever  the 
executive  duty  is  clear  the  judi- 
ciary is  authorized  to  interfere; 
but  in  all  cases  of  doubt  or  diffi- 
culty, or  uncertainty,  the  respon- 
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ous  states  having  clearly  fixed  the  boundaries  between  the 
powers  of  the  three  departments,  the  courts  are  powerless 
to  obliterate  the  limits  thus  established.1 


sibility  of  acting  rests  upon  the 
executive  alone.  In  many  cases 
the  law  allows  the  executive  no 
discretion.  The  duty  must  be  per- 
formed in  strict  accordance  with 
the  law,  but  this  court  has  not, 
therefore,  power  to  order  the  duty 
to  be  performed.  All  executive 
duty  is  required  to  be  executed  by 
a  higher  authority  than  the  order 
of  this  court,  viz.,  by  the  mandate 
of  the  constitution.  The  absence  of 
discretionary  power  can  not  change 
the  character  of  the  act,  or  war- 
runt  the  interposition  of  the  judi- 
ciary. If  by  ministerial  duties  are 
meant  duties  performed  by  one 
acting  under  superior  authority,  or 
not  with  unlimited  control,  none 
of  the  duties  of  the  executive  are 
ministerial.  All  the  powers  con- 
ferred by  the  constitution  upon  the 
governor  are  political  powers,  all 
the  duties  enjoined  are  political 
duties.  Touching  all  the  powers 
conferred  on  the  executive  by  the 
constitution,  he  is  entirely  inde- 
IM ndent  of  the  control  of  the  judi- 
ciary, being  responsible  to  the  peo- 
ple alone,  and  liable  to  impeach- 
ment for  misdemeanor  in  office." 
1  Hawkins  v.  The  Governor,  1 
Ark.  .~>70.  Tin's  was  an  application 
for  a  rule  upon  the  governor  of  the 
state  to  show  cause  why  a  peremp- 
tory mandamus  should  not  be 
awarded  against  him,  command- 
ing him  to  issue  a  commission  to 
the  petitioner  for  a  public  office 
which  In-  claimed.  The  jurisdic- 
tion was  denied  by  the  court  in  an 


exhaustive  opinion,  Lacy,  J.,  con- 
cluding as  follows:  "The  analysis 
of  his  duties,  then,  clearly  prores 
that  he  is  in  no  way  amenable  to 
the  judiciary  for  the  manner  in 
which  he  shall  exercise  or  dis- 
charge these  duties.  His  responsi- 
bility rests  with  the  people  and 
with  the  legislature.  If  he  does 
an  unconstitutional  act  the  judi- 
ciary can  annul  it,  and  thereby  as- 
sert and  maintain  the  vested  rights 
of  the  citizen.  The  writ  asked  for, 
however,  does  not  proceed  upon 
the  ground  that  the  governor  has 
done  any  illegal  or  unconstitu- 
tional act,  but  that  he  has  refused 
to  perform  a  legal  or  constitu- 
tional duty.  In  the  first  case,  the 
court  certainly  ha3  jurisdiction; 
and  in  the  last,  they  unquestion- 
ably have  not  The  court  can  no 
more  interfere  with  executive  dis- 
cretion than  the  legislature  or  ex- 
ecutive can  with  judicial  discre- 
tion. The  constitution  marks  the 
boundaries  between  the  respective 
powers  of  the  several  departments, 
and  to  obliterate  its  limits  would 
produce  such  a  conflict  of  juris- 
diction as  would  inevitably  destroy 
our  whole  political  fabric, and  with 
it  the  principles  of  civil  liberty 
itsejf.  It  would  be  an  express  vio- 
lation of  the  constitution,  which 
declares  upon  its  face  '  that  there 
shall  be  three  separate  and  inde- 
pendent departments  of  govern- 
ment.and  that  no  person  or  persons, 
being  of  one  of  these  departments 
shall  exercise  any  power  belonging 
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§  121.  The  doctrine  under  discussion  has  been  most  fre- 
quently applied  in  cases  where  it  has  been  sought  by  man- 
damus to  compel  the  governor  of  a  state  to  issue  commissions, 
or  certificates  of  election,  to  persons  claiming  to  be  rightly 
elected  to  public  offices.  And  the  courts  have  held  the  duty 
of  issuing  such  commissions  or  certificates  of  election  to  be 
of  a  political  nature,  requiring  the  exercise  of  the  political 
powers  of  the  governor,  and  none  the  less  an  executive  act 
because  it  is  positively  required  of  him  by  law.  The  mere 
fact  that  no  discretion  is  left  with  the  executive  as  to  the 
manner  of  its  performance  does  not  render  it  a  ministerial 
duty  in  the  sense  that  mandamus  will  lie  to  compel  its  per- 
formance, and  whatever  constitutional  powers  are  conferred 
upon  the  executive  are  regarded  as  political  powers,  and  all 
duties  enjoined  upon  him  as  political  duties.  The  mere 
absence,  therefore,  of  any  element  of  discretion  as  to  the 
performance  of  the  act  can  not  change  its  character  or  war- 
rant the  interposition  of  the  extraordinary  powers  of  the 
judiciary.  And  the  issuing  of  a  commission  being  thus 
treated  as  an  executive  or  political,  rather  than  a  mere  min- 
isterial duty,  the  courts  have  refused  to  encroach  upon  the 
functions  of  the  chief  executive  officer  of  the  state  by  com- 
manding him  to  perform  this  duty.1  So  the  writ  has  been 

to  either  of  the  others.'  See  Const.,  ruling  Governor  v.  Nelson,  6  Ind. 

art.  II,  sec.  2.    This  being  the  case,  496.    State  v.  The  Governor,  39  Mo. 

it  is  clearly  demonstrable  that  the  388,  was  an  application  to  the  su- 

court  has  no  jurisdiction  of  the  preme  court  of  the  state  to  compel 

cause    now  under   consideration,  the  governor  to  issue  a  coinmis- 

and  they  have  no  power  to  award  sion  to  the  relator  as  one  of  the 

a  mandamus  to  the  governor  to  justices  of  a  county  court.    The 

compel  him  to  grant  the  commis-  jurisdiction  of  the  court  to  inter- 

sion.    The  motion  must  therefore  fere  with  the  executive  by  man- 
be  dismissed  for  want  of  jurisdic-  •  damus  was  questioned  by  demurrer 

tion."  to  the  petition.    After  a  full  re- 

1  State  v.  The  Governor,  39  Mo.  view  of  the  authorities,  the  de- 

388 ;  State  v.  The  Governor,  1  Dutch,  murrer  was  sustained  and  the  man- 

331;  Hawkins  v.  The  Governor,  1  damus  refused.    The  reasons  for 

Ark  570;  State  v.  Drew,  17  Fla.  67;  refusing  to  interfere  with  the  acts 

Hovey  v.  State,  127  Ind.  588,  over-  of  the  executive  are  very  clearly 
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denied  when  it  was  sought  to  compel  a  governor,  with 
other  state  officers,  to  declare  the  relator  elected  to  an  office, 
under  a  statute  requiring  such  officers  to  open  and  compare 
the  votes  returned  upon  the  election.  In  such  case  it  is  held 


stated  by  Mr.  Justice  Wagner,  as 
follows:  "By  article  5,  section  25, 
of  the  constitution  of  this  state, 
it  is  made  the  duty  of  the  gov- 
ernor to  commission  all  officers  not 
otherwise  provided  for  by  law. 
There  is  no  statutory  enactment 
affecting  this  constitutional  pro- 
vision; the  issuing  of  a  commis- 
sion is  clearly  an  exercise  of  po- 
litical power.  But  it  is  insisted 
that  the  granting  of  a  commission 
is  a  mere  ministerial  act;  but  does 
it  follow  that  it  is  therefore  less 
an  executive  act?  In  one  sense  of 
the  term,  as  contradistinguished 
from  judicial  duties,  all  executive 
duties  may  be  said  to  be  minis- 
terial. We  do  not  consider  that 
the  duty  of  the  executive  becomes 
ministerial  because  no  discretion 
is  left  as  to  the  manner  of  its  per- 
formance, and  that  in  such  case 
the  court  may  interfere  to  enforce 
performance.  From  such  a  doctrine 
it  would  follow  that,  where  the 
executive  duty  was  clear,  the  court 
would  be  authorized  to  interfere; 
but  in  cases  of  doubt  or  difficulty, 
or  uncertainty,  the  judiciary  could 
afford  no  remedy,  but  the  respon- 
sibility would  rest  alone  on  the  dis- 
cretion of  the  executive.  In  many 
rases  no  discretion  is  vested  with 
tli.-  governor;  his  acts  and  func- 
I  must  be  performed  in  strict 
accordance  with  specific  law,  but 
this  court  is  not  on  that  account 
invested  with  power  to  compel  the 
acts,  duties  ;m  I  functions  to  be 


performed.  The  chief  magistrate 
of  the  state  is  required  to  execute 
the  duties  devolving  on  him  by 
law  by  a  higher  authority  than  the 
orders  of  this  court  —  by  the  man- 
date of  the  constitution.  What- 
ever powers  are  conferred  by  the 
constitution  on  the  executive  are 
political  powers;  whatever  duties 
are  enjoined  upon  him  are  polit- 
ical duties.  As  to  all  powers  con- 
ferred, or  duties  enjoined,  by  the 
constitution  on  the  governor,  he  is 
entirely  independent  of  the  judi- 
ciary, and  responsible  to  the  peo- 
ple alone  at  the  polls,  and  liable  to 
impeachment  for  misdemeanor  in 
office.  If  the  court  can  issue  a 
writ  of  mandamus  to  compel  the 
executive  to  grant  a  commission 
which  he  improperly,  or  from  a 
mistaken  view  of  the  law,  with- 
holds, why  may  they  not  award 
process  to  compel  him  to  issue  writs 
of  election,  and  to  see  that  the 
laws  are  enforced  and  obeyed?  If 
the  power  exists,  and  the  juris,  lic- 
tion  is  assumed,  where  is  the  limit 
to  be  placed?  If  he  is  clothed  with 
a  political  discretion  as  regards  the 
execution  and  enforcement  of  the 
laws,  and  many  other  duties  which 
are  enjoined  on  him,  so  he  is  con- 
cerning the  issuing  of  commis- 
sions. If  the  court  have  power  to 
prescribe  the  rule  of  his  conduct 
in  one  case,  they  have  in  the  other. 
This  would  make  the  judges  the 
interpreters  of  the  will  of  the  ex- 
ecutive, and  the  independence  of 
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that  the  court  can  not  entertain  the  inquiry  whether  the 
duty  required  of  the  executive  department  has  been  cor- 
rectly or  incorrectly  performed,  since  that  department  is 
beyond  control  by  the  judiciary,  and  is  responsible  for  the 
correct  performance  of  its  duties  only  in  the  manner  pre- 
scribed by  the  constitution.  And  the  mere  fact  that  such 
duty  might  have  been  imposed  upon  any  officer  other  than 
the  chief  executive  of  the  state  does  not  change  its  character 
or  vary  the  rule,  since  the  act  must  still  be  performed  by 
the  executive  in  his  official  capacity,  for  it  is  only  in  that 
capacity  that  the  power  is  conferred  upon  him,  and  being 
intrusted  to  the  executive  department  eo  nomine,  it  is  neces- 
sarily an  official  act.1 

the  executive  department  as  a  co- 
ordinate branch  of  the  government 
would  be  virtually  destroyed."  In 
an  earlier  case  in  Missouri,  the  doc- 
trine was  maintained  that  the  gen- 
eral jurisdiction  conferred  upon 
the  supreme  court  of  the  state  by 
the  constitution,  giving  it  power 
to  issue  writs  of  mandamus,  and 
to  hear  and  determine  the  same, 
was  sufficient  to  warrant  the  issu- 
ing of  an  alternative  writ  of  man- 
damus to  all  persons,  including  the 
governor  of  the  state,  and  that 
the  proper  course  was  to  determine 
the  question  of  jurisdiction  over  the 
person  after  return  to  the  alter- 
native writ.  Pacific  Railroad  v. 
The  Governor,  23  Mo.  353.  In  this 
case,  however,  the  governor  ex- 
press.ed  his  willingness  to  perform 
the  duties  required,  provided  the 
law  requiring  them  should  be  held 
constitutional,  so  that  it  did  not 
become  necessary  to  pass  upon  the 
question  of  the  ultimate  right  of 
the  court  to  compel  the  perform- 
ance of  the  duties  by  mandamus. 
In  Georgia  it  has  been  held  that 


the  issuing  of  a  commission  by 
the  governor  of  the  state  to  offi- 
cers duly  appointed  is  merely  a 
ministerial  duty,  and  that  no  sat- 
isfactory legal  reasons  exist  why 
the  jurisdiction  by  mandamus 
should  not  be  extended  to  cover 
such  duty.  And  the  refusal  to  in- 
terfere by  mandamus  in  such  cases 
is  based  wholly  upon  political 
grounds,  the  court  holding  that 
the  ultimate  effect  of  granting 
the  writ,  in  the  event  of  a  refusal 
upon  the  part  of  the  governor  to 
obey  it,  would  be  to  deprive  the 
state  of  the  head  of  one  depart- 
ment of  the  government.  State  v. 
Towns,  8  Ga.  360. 

1  In  re  Dennett,  32  Me.  508.  The 
court,  Shepley,  C.  J.,  say:  "This  is 
a  petition  to  the  court  that  a  rule 
may  issue  that  the  governor  and 
council  and  secretary  of  the  state 
may  show  cause  why  a  writ  of  man- 
damus should  not  issue  command- 
ing the  governor  and  council  to 
declare  the  petitioner  elected  to 
the  office  of  county  commissioner 
for  the  county  of  Lincoln.  If  such 
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§  122.  Upon  somewhat  similar  principles,  relief  by  man- 
damus has  been  denied  when  it  was  sought  to  compel  the 
performance  by  the  governor  of  a  state  of  certain  military 
duties  incumbent  upon  him  by  law  in  his  capacity  as  com- 


a  writ  can  not  be  legally  issued  by 
the  court,  the  rule  to  show  cause 
should  not  be  made.    By  the  con- 
stitution the  powers  of  the  govern- 
ment are  divided  into  three  distinct 
departments,  and  no   person   be- 
longing to  one  of  these  can  exer- 
cise any  of  the  powers  properly 
belonging  to  either  of  the  others, 
except  in  cases  expressly  directed 
or  permitted.    The  authority  con- 
t'i  •  nvd  upon  this  court  to  issue  writs 
of  mandamus  is  limited  to  the  issue 
of  such  writs  to  courts  of  inferior 
jurisdiction,  to  corporations  and  to 
individuals.    The  act  approved  on 
February  22,  1842,  chapter  3,  sec- 
tion 2,  provides  that  'the  governor 
and  council  shall  open  and  compare 
the  votes  returned  as  specified  in 
the  first  section  of  this  act.'    It  is 
by  such  comparison  of  the  votes 
returned  for  each  candidate  that 
the  fact  is  ascertained  that  some 
person  has  or  has  not  been  elected 
to  the  office  of  county  commis- 
sioner.   If  the  act  of  opening  and 
comparing  the  votes  returned  be 
•  tlicial  iluty  to  be  performed 
liv  the  executive  department,  this 
court  can  not  entertain  the  inquiry 
whether  it  has  been  correctly  or 
incorrectly  perlonned.      That  de- 
partment is  respnnsil.leforthecor- 
IH  i  I'm  niance  of  its  duties  in 
tin-  manner  prescribed  by  the  con- 
M  it  ut  ion,  but  it  is  not  responsible 
r>   the   judicial    department     The 
niient  that  it  can  not  properly 
be  regarded  as  an  official  duty  of 


the  executive  department,  because 
its  performance  might  by  law  have 
been  intrusted  to  other  persons,  is 
not  regarded  as  sound.    The  per- 
formance of  the  duty  might  have 
been  intrusted  to  others,  and  it 
might  have  been  intrusted  to  the 
judicial  department.    It  does  not 
follow  that  an  act  can  not  be  the 
official  act  of  a  department  of  the 
government  because  other  persons 
might  lawfully  have  performed  the 
same  acts,  if  performance  had  been 
by  law  intrusted  to  them.    This 
court  has  been  authorized  to  lay 
out  highways;  and  it  could  do  so 
only  as  a  court  and  in  the  exer- 
cise of  its  official  duties;  and  yet 
other  persons  might  have  been  au- 
thorized to  perform  those  duties. 
Money  is  granted  and  works  are 
directed  to  be  performed  by  law 
under  the  direction  of  the  president 
of  the  United  States  or  of  a  gov- 
ernor of  a  state.    In  such  cases  the 
law  might  have  intrusted  the  su- 
pervision to  other  persons.    This 
duty  is  not  necessarily  to  be  per- 
formed by  an  executive    depart- 
ment of  the  government  by  any 
provision     of     the     constitution. 
When  the  performance  i>  l>y  law 
intrusted  to  an  executive  depart- 
ment of  a  government  eo  nomine, 
the  performance  of  the  duty  is  an 
official  act    The  individual  or  per- 
sons composing  the  executive  de- 
partment can  not  perform  the  act 
without  being  clothed  with   the 
official  authority." 
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mander-in-chief  of  the  military  forces  of  the  state.  Thus, 
when  it  was  made  by  law  the  duty  of  the  governor,  as  coni- 
mander-in-chief  of  the  military  of  the  state,  to  prefer  charges 
against  military  officers  for  misconduct,  and  to  convene  a 
court-martial  for  the  trial  of  such  charges,  the  court  refused 
to  interfere  by  mandamus  to  coerce  the  performance  of  this 
duty,  upon  the  ground  of  the  necessary  independence  of  the 
three  co-ordinate  departments  of  the  government,  and  the 
necessity  of  limiting  each  department  to  its  appropriate 
sphere  of  action.  ISTor  in  such  case  is  the  rule  affected  by 
the  fact  that  the  duty  whose  performance  is  sought  is  in- 
cumbent upon  the  executive,  not  in  his  civil  capacity  as  gov- 
ernor, but  in  his  military  capacity  as  commander-in-chief, 
since  the  two  functions  are  necessarily  and  inseparably 
united,  and  the  governor  is  no  more  subject  to  the  control 
of  the  courts  in  one  capacity  than  in  the  other.1 

§  123.  The  issuing  and  delivering  by  the  governor  of  a 
state  of  state  bonds,  claimed  by  relators  in  payment  of  cer- 
tain public  work  performed  by  them  under  an  act  of  legis- 
lature, is  regarded  as  a  duty  falling  within  the  principles 
above  discussed,  and  hence  beyond  control  by  mandamus.2 
So  the  writ  has  been  refused,  when  it  was  sought  to  compel 
the  governor  to  issue  to  the  relator  new  bonds  of  the  state 
for  arrears  of  interest  due  upon  certain  other  state  bonds, 
the  issuing  of  the  new  bonds  being  required  of  the  governor 
by  an  act  of  legislature.3  And  when  the  governor  and  other 
officers  of  a  state  are  created  a  board  of  liquidation,  and  are 
empowered  to  issue  bonds  of  the  state  in  exchange  for  and 
in  funding  outstanding  state  indebtedness,  the  duties  thus 
devolving  upon  the  board  are  regarded  as  so  far  executive 
or  political  in  character  as  to  be  exempt  from  judicial  con- 
trol. Hence  mandamus  will  not  lie  to  require  such  board  to 
convene  and  to  consider  and  act  upon  the  claims  of  relators 
against  the  state,  which  they  seek  to  have  funded  in  the  new 
bonds.4  So,  too,  mandamus  has  been  denied  against  the 

'Mauran  v.  Smith,  8  R.  I.  192.  *  State  v.  Board  of  Liquidation, 

2  State  v.  Warmoth,  22  La.  An.  1.    42  La.  An.  047. 
'People  v.  Bissell,  19  111.  229. 
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governor  of  a  state,  when  it  was  sought  to  compel  him  to- 
comply  with  his  official  duty  by  depositing  in  the  office  of 
the  secretary  of  state  a  bill  duly  passed  by  both  houses  of 
the  legislature.1 

§  124.  From  the  peculiar  form  and  structure  of  our  sys- 
tem of  government,  each  state  being  sovereign  and  inde- 
pendent within  itself,  except  in  so  far  as  its  sovereignty  may 
have  been  delegated  to  the  general  government,  it  follows 
that  the  chief  executive  officers  of  the  different  states  are 
entirely  independent  of  control  by  the  federal  judiciary  in 
the  performance  of  their  official  duties,  and  these  duties  can 
not  be  coerced  by  mandamus  from  the  federal  courts.  And 
while  it  is  the  plain  and  imperative  duty  of  the  governor  of 
any  state,  upon  proper  demand  made  by  the  governor  of 
any  other  state,  to  deliver  up  fugitives  from  justice  from 
such  other  state,  this  duty  being  imposed  upon  him  by  the 
constitution  and  laws  of  the  United  States,  yet  the  federal 
courts  are  powerless  to  compel  the  performance  of  this  duty, 
and  can  not  grant  the  writ  of  mandamus  in  such  a  case,  even 
though  the  act  to  be  performed  is  purely  ministerial.  The 
performance  of  such  duties  is  to  be  left  to  the  fidelity  of  the 
executive  of  each  state  to  the  compact  entered  into  with 
the  other  states  when  it  became  a  member  of  the  Union; 
and,  if  he  refuses  to  perform  so  plain  a  duty,  there  is  no 
power  in  the  federal  government  to  coerce  its  performance.2 

§  1240.  Some  conflict  of  authority  exists  as  to  the  juris- 
diction of  the  courts  by  mandamus  over  such  state  officers 
as  a  secretary  of  state,  a  state  treasurer,  comptroller,  auditor 
and  other  like  officers.  The  better-considered  doctrine,  and 
that  which  is  clearly  supported  by  the  great  weight  of  au- 
thority, is  that  the  courts  may  entertain  such  jurisdiction 
in  the  case  of  purely  ministerial  acts  or  duties  whose  per- 
formance has  been  imposed  by  law  upon  the  officer  in  ques- 
tion.1 Thus,  the  relief  may  be  granted  to  compel  a  secretary 

1  People  v.  Yates,  40  111.  120.   And        «  State  v.  Doyle,  40  Wis.  175 ;  State 
see  People  v.  II:ti<  h,  ::::  111.  9.  r.  Warner,  55  Wis.  271;  Larcom  v. 

2  Commonwealth  v.  Dennison,  24  Olin,  ICO  Mass.  102;  State  v.  Rot- 
How.  66.  win,  l.->  Mont  29;  Adsit  v.  Osmun, 
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of  state  or  a  state  auditor  to  comply  with  his  duty  to  revoke 
a  license  authorizing  a  foreign  insurance  company  to  transact 
business  in  the  state,  when  the  company  has  removed  an 
action  against  it  to  the  federal  court,  in  violation  of  the  con- 
ditions imposed  upon  it  by  the  state  not  to  remove  such 
actions.  In  such  cases,  although  the  officer  is  required  to 
ascertain  the  existence  of  the  facts  upon  which  his  authority 
to  revoke  the  license  rests,  his  action  is  not  regarded  as 
judicial,  but  is  merely  ministerial,  and  therefore  subject  to 
judicial  control.1  And  the  license  having  been  revoked,  the 
writ  wil]  not  go  to  compel  the  officer  to  grant  a  new  license.2 
So  the  writ  may  go  to  require  a  secretary  of  state  to  audit 
and  allow  a  claim  against  the  state,  when  such  duty  is  im- 
posed upon  him  by  law.3  And  a  secretary  of  state  may  be 
required  by  mandamus  to  give  notice  of  an  election  to  fill  a 
vacancy  in  a  public  office.4  And  mandamus  will  lie  to  re- 
quire a  secretary  of  state  to  disregard  an  unconstitutional 
apportionment  act  in  giving  notice  of  an  election  for  state 
senators,  and  to  give  such  notice  under  and  in  accordance 
with  the  law  as  it  existed  prior  to  the  passage  of  such  un- 
constitutional act.5  So  it  will  be  allowed  to  compel  a  secre- 
tary of  state  to  execute  and  attest,  under  the  seal  of  the 
state,  a  commission  which  has  been  issued  to  a  public  officer 
by  the  governor  of  the  state  in  the  discharge  of  his  executive 
duties,  such  act  upon  the  part  of  the  secretary  involving  the 

84  Mich.  420;  Giddings  v.  Blacker,  District  Court,  18  Colo.  26.    And 

93  Mich.  1;  People  v.  Pa vey,  151  111.  see  Miner  v.  Olin,  159  Mass.  487, 

101;  State  v.  Staub,  61  Conn.  553;  where  mandamus  was  refused  to 

State  v.  "Wrotnowski,  17  La.  An.  compel  a  secretary  of  state  to  place 

156;  State  v.  Crawford,  28  Fla.  441;  the  name  of  petitioner,  as  a  candi- 

People  v.  Rice,  138  N.  Y.  151;  State  date  for  a  public  office,  upon  the 

v.  Hayne,  8  Rich.  (N.  S.)  367.    As  to  official  ballot  to  be  used  at  a  state 

the  jurisdiction  by  mandamus  to  election. 

compel  a  secretary  of  state  to  cer-  l  State  v.  Doyle,  40  Wis.  175;  Peo- 

tify  to  county  clerks  the  names  of  pie  v.  Pavey,  151  111.  101. 

persons  put  in  nomination  as  can-  2  State  v.  Doyle,  40  Wis.  220. 

didates  for  office,  under  what  is  3  State  v.  Warner,  55  Wis.  271. 

known  as  the  "Australian  ballot  4 Adsit  v.  Osmun,  84  Mich.  420. 

law  "  in  Colorado,  see  People  v.  *  Giddings  v.  Blacker,  93  Mich.  1. 
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exercise  of  no  judgment  or  official  discretion  upon  his  part.1 
And  when  a  corporation  is  entitled  under  the  laws  of  the 
state  to  file  an  amended  certificate  enlarging  and  extend- 
ing its  corporate  powers,  and  it  is  the  duty  of  the  secretary 
of  state  .to  receive  and  file  such  certificate  in  his  office,  the 
performance  of  this  duty  may  be  required  by  mandamus.2 
So  when  it  is  the  duty  of  a  state  comptroller  to  distribute 
among  the  several  towns  in  the  state  the  amounts  to  which 
they  are  respectively  entitled  for  every  person  of  school  age 
within  such  towns,  the  duty  involving  the  exercise  of  no  dis- 
cretion, it  may  be  enforced  by  mandamus.3 

§  1245.  In  Minnesota  the  courts  have  denied  relief  by 
mandamus  against  the  class  of  officers  under  consideration, 
including  the  secretary  of  state,  the  state  treasurer  and  the 
state  auditor,  upon  the  ground  that  these  offices  are  branches 
of  the  executive  department  of  the  government,  and  as  such 
exempt  from  judicial  interference  or  control.4  And  it  is 
held  that  the  fact  that  the  duty  whose  performance  is  sought 
is  a  purely  ministerial  duty,  which  might  have  been  imposed 
upon  any  other  officer,  does  not  affect  the  application  of  the 
rule.5  It  is  also  held  that  the  exemption  of  such  officers 
from  coercion  by  the  courts  is  not  a  mere  personal  privilege 
which  the  incumbent  of  the  office  may  waive  at  his  pleas- 
ure, but  is  a  restriction  imposed  for  the  public  good.  And 
although  the  officer  may  waive  the  objection  and  submit 
himself  to  the  jurisdiction  of  the  court,  it  will  still  refuse  to 
coerce  the  performance  of  his  duty.6  So  in  Louisiana  the 
writ  has  been  denied  when  it  was  sought  to  compel  the  secre- 
tary of  state  to  promulgate  as  a  law  an  act  of  the  legislature 

tor.  Wrotnowski,  17  La.  An.  state,  see  People  v.  Preston,  140  N. 

v.  Crawford,  28  Fla.  441.  Y.  549. 

opb  v.  Rice,  138  N.  Y.  151.  >  State  v.  Staub,  61  Conn.  533. 

t<>  a  mandamus  to  « State    v.   Dike,  20   Minn.    363; 

I"  1  a  state  superintendent  of  State  v.  Whitcomb,  28  Minn.  50; 

>s  t<>  approve  and  file  a  certifi-  State  v.  Braden,  40  Minn.  174. 

•-  tendered  by  persons  .It-siring  -'State-  ,-.  "U'hitronik  ,'s  Minn.  50; 

to    I'.. mi  a   l.uil.liiiK   and  loan  as-  State  v.  Brad.-n. -l<)  Minn.  1 ;  I. 

.tu>u    undi-r  tho   laws  of  the  6 State  v.  Diko,  UU  Minn.  303. 
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by  publishing  it  in  the  official  journal  of  the  state,  upon  the 
ground  that  the  correction  of  such  abuses  should  be  sought 
at  the  hands  of  the  legislative  and  executive  departments, 
and  not  of  the  judicial.1 

§  125.  Mandamus  will  not  lie  to  a  secretary  of  state  to 
require  him  to  certify  an  enrolled  act  of  the  legislature  to  be 
a  law,  which  has  not  come  into  his  possession  under  and  by 
virtue  of  the  law  defining  his  duties,  even  though  it  be  his 
duty  to  make  certified  copies  of  all  laws,  acts,  resolutions  or 
other  records  pertaining  to  his  office.  Thus,  when  a  bill  has 
been  placed  in  the  hands  of  the  secretary  of  state  by  the 
lieutenant-governor,  with  the  written  objections  of  the  gov- 
ernor thereto,  with  instructions  to  keep  and  return  the  bill, 
upon  the  opening  of  the  next  session  of  the  legislature,  to 
the  house  in  which  it  originated,  the  secretary  will  not  be 
required  by  mandamus  to  certify  that  the  bill  was  a  law, 
and  had  become  so  by  the  failure  of  the  governor  to  return 
the  same  with  his  objections  within  the  time  fixed  by  la\v.2 
So  the  writ  has  been  denied  when  sought  to  compel  a  sec- 
retary of  state  to  issue  a  certificate  for  the  organization  of 
a  corporation  under  substantially  the  same  name  and  for 
the  same  purposes  as  one  already  existing  in  the  same  city.3 
So,  too,  it  has  been  refused  when  sought  by  a  foreign  cor- 

1  State  v.  Deslonde,  27  La.  An.  71.  Lords  Commissioners,  L.  R  7  Q.  B. 

But  see  State  v.  Mason,  43  La.  An.  387,  disaffirming   King   v.    Lords 

590,  where  the  writ  was  granted  Commissioners,  4  Ad.   &  E.  286. 

to  require  a  secretary  of  state  to  And  see  King  v.  Lords  Commis- 

publish  a  proposed  constitutional  sioners,  4  Ad.  &  E.  984.    And  in 

amendment,  which  had  been  sub-  Queen  v.  Secretary  of  State  for 

mitted  by  the  legislature  to  a  vote  War  (1891),  2  Q.  B.  326,  the  writ 

of  the  people.    And  see  State  v.  was  refused  against  a  secretary  of 

Mason,  44  La.  An.  1065.    In  Eng-  state  for  war,  upon  the    ground 

land  mandamus  will  not  lie  against  that  mandamus  will  not  lie  against 

the  servants  of  the  crown,  such  as  the  crown,  or  its  representatives  or 

the  lords  of  the  treasury,  to  compel  officers,  as  to  a  matter  in  which  the 

the  .performance  of  a  duty  incum-  officer  owes  no  legal  duty  to  the 

bent  upon  the  crown,  such  officers  subject. 

being  regarded  as  amenable  to  the  2  People  v.  Hatch,  33  111.  9.    See, 

^rown  whose  servants  they  are,  also,  McKenzie  v.  Moore,  92  Ky.  216. 

and  not  to  the  courts.    Queen  v.  3  State  v.  McGrath,  92  Mo.  355. 
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poration  to  require  a  secretary  of  state  to  receive  and  file 
its  articles  of  association,  under  a  statute  providing  that 
upon  filing  such,  articles  foreign  corporations  may  be  per- 
mitted to  transact  business  within  the  state.1 

§  126.  In  Texas  the  general  doctrine  exempting  the  chief 
executive  officer  of  the  state  from  control  by  mandamus  is 
extended  to  other  state  officers  "whose  functions  partake  in 
some  degree  of  an  executive  nature,  such  as  the  commis- 
sioner of  the  general  land  office  of  the  state.  Such  an  officer 
being  regarded  as  forming  a  part  of  the  executive  depart- 
ment of  the  state  government,  the  courts  will  not  interfere 
with  or  control  the  performance  of  his  duties  by  mandamus.2 
Thus,  the  writ  will  not  go  to  the  commissioner  of  the  land 
office  to  compel  the  delivery  to  a  railway  company  of  cer- 
tificates for  land  donated  by  the  state  in  aid  of  the  company, 
since  as  to  such  duties  the  commissioner  is  regarded  as  being 
as  much  beyond  judicial  control  as  the  governor  of  the  state.3 
So  mandamus  will  not  lie  to  the  comptroller  of  the  state  for 
the  delivery  of  state  bonds  voted  by  the  legislature  in  aid 
of  a  railway  company,  especially  when  the  discharge  of  his 
duty  by  the  comptroller  involves  the  exercise  of  official  judg- 
ment and  discretion.4 

§  127.  Questions  of  much  nicety  have  arisen  in  determin- 
ing the  extent  to  which  the  courts  may  interfere  by  man- 
damus  with  the  heads  of  executive  departments  of  the 
eminent  of  the  United  States,  cabinet  officers  and  others 
of  a  like  nature,  whose  general  functions  are  of  an  executive 
or  political  character.  The  true  test  to  be  applied  in  cases 
of  this  nature  is  whether  the  duty  is  of  an  executive  or 
political  character,  requiring  the  exercise  of  official  judg- 
ment, or  whether  it  is  ministerial  in  its  nature,  involving 

1  Isle  Royale  Land  Corporation  v.  'Galvcston  B,  &   C.  R  Co.  v. 

OMimn,  70  Mich.  K',-,'.  Gross,    47    Tex.    428,    overruling 

2Bledsoe  v.  International  R  Co.,  Houston  &  Great  Northern  R  Co. 

40  Tex.  537;  Chalk  v.  Darden,  47  v.  KuechliT,  !JO  Tex.  883. 

Tex.  488;  Galveston  B.  &  C.  R  Co.  «Bledsoe  v.  International  R  Co., 

r.  Gross,  47  Tex.  438.  40  Tex. 
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the  exercise  of  no  official  discretion,  being  specifically  and 
peremptorily  required  of  the  officer.  If  of  the  latter  class, 
the  courts,  without  attempting  to  interfere  with  the  gen- 
eral executive  or  political  functions  of  the  officer,  may  prop- 
erly require  at  his  hands  the  performance  of  a  duty  plainly 
incumbent  upon  him  by  law,  and  as  to  which  he  is  vested 
with  no  discretionary  powers.  Thus  when,  by  the  provis- 
ions of  an  act  of  congress,  the  solicitor  of  the  treasury  de- 
partment was  directed  to  audit  and  adjust  certain  claims 
against  the  postal  department  of  the  government,  and  to 
allow  the  claimants  such  an  amount  as  he  should  deem,  just, 
and  it  was  made  the  duty  of  the  postmaster-general  to  credit 
the  claimants  with  whatever  sum  the  solicitor  should  award, 
upon  refusal  of  the  postmaster-general  to  perform  this  duty 
mandamus  was  granted,  the  act  required  being  regarded  as 
a  precise,  definite  act,  ministerial  in  its  nature,  and  concern- 
ing which  the  postmaster-general  was  vested  with  no  discre- 
tion.1 So  when  money  is  in  the  custody  of  the  secretary  of 

1  Kendall  v.  United  States,  12  lumbia,  to  which  offices  they  had 
Pet.  524  The  case  of  Marbury  been  duly  nominated  by  the  presi- 
v.  Madison,  1  Cranch,  49,  has  been  dent  and  confirmed  by  the  senate, 
repeatedly  cited  in  support  of  the  The  court  refused  to  interfere, 
same  doctrine,  and  has  been  re-  upon  the  ground  that  its  original 
garded  by  the  courts,  almost  with-  jurisdiction,  being  limited  by  the 
out  exception,  as  the  leading  constitution  to  cases  "affecting 
American  case  in  support  of  the  ambassadors,  other  public  minis- 
jurisdiction  by  mandamus  over  the  ters  and  consuls,  and  those  in 
acts  of  ministerial  officers.  In  which  a  state  shall  be  a  party,"  did 
truth,  no  adjudication  of  the  courts  not  extend  to  the  case  of  public 
has  ever  been  more  thoroughly  officers,  and  that  that  clause  of  the 
misunderstood,  or  more  persist-  judiciary  act  authorizing  the  su- 
ently  misapplied.  Marbury  v.  Mad-  preme  court  to  issue  writs  of  man- 
ison,  decided  in  1803,  was  an  appli-  darnus  to  such  officers  was  there- 
cation  to  the  supreme  court  of  the  fore  unconstitutional  and  void.  It 
United  States,  invoking  the  aid  of  will  thus  be  seen  that  the  ques- 
its  original  jurisdiction,  for  a  rule  tion  of  jurisdiction  was  the  sole 
upon  Mr.  Madison,  the  then  secre-  question  which  the  court  were 
tary  of  state,  to  show  cause  why  called  upon  to  decide,  and  beyond 
he  should  not  deliver  to  the  relat-  this  question  the  case  can  not  be 
ors  their  commissions  as  justices  regarded  as  authority.  Notwith- 
of  the  peace  for  the  District  of  Co-  standing  this  fact,  the  case  has 
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state,  to  which  petitioner  has  a  clear,  legal  right,  and  it  is 
made  by  act  of  congress  the  duty  of  the  secretary  to  make 
the  payment,  the  duty  being  of  a  purely  ministerial  charac- 
ter, it  may  be  enforced  by  mandamus.1 

§  128.  The  rule  as  laid  down  in  the  preceding  section 
would  seem  to  be  limited  to  such  acts  or  proceedings  upon 
the  part  of  the  officer  as  are  not  implied  in  the  inherent 
functions  of  his  office,  being  rather  of  an  extraneous  char- 
acter, ministerial  in  their  nature,  and  required  of  the  indi- 
vidual rather  than  of  the  functionary.2  And  when  the 
particular  duty  in  question  is  one  which  is  required  of  a  cab- 
inet officer  or  head  of  a  department,  in  the  ordinary  and 
usual  course  of  his  official  duties,  necessarily  calling  for  the 
exercise  of  some  degree  of  official  judgment  and  discretion, 
and  he  has  acted  upon  or  decided  the  case  presented,  the 
courts  have  uniformly  refused  to  interfere  by  mandamus  to 
revise  such  action  or  to  control  his  decision.3 

§  129.  This  principle  has  been  repeatedly  applied  to  cases 
where  the  secretary  of  the  treasury,  in  the  ordinary  discharge 
of  his  duties,  has  passed  upon  and  refused  to  allow  a  claim 
upon  the  treasury  of  the  United  States.  In  such  cases,  his 
action  being  within  the  limits  of  his  official  duties,  and  the 
power  and  duty  of  determining  the  justice  and  legality  of 

been  constantly  cited  from  that  497;  United  States  v.  Guthrie,  17 
day  to  this,  as  the  leading  author-  How.  284;  Commissioner  of  Pat- 
ity  in  support  of  the  jurisdiction  ents  v.  "Whiteley,  4  Wall.  522;  Sec- 
by  mandamus  over  ministerial  offi-  retary  v.  McGarrahan,  9  Wall.  298; 
cers,  and  scarcely  a  case  has  oo  Carrick  v.  Lamar,  116  U.  S.  42:3; 
curred  in  which  the  relief  has  been  United  States  v.  Black,  128  U.S. 
granted  to  compel  the  performance  40;  Redfield  v.  Windom,  137  U.S. 
of  ministerial  duties  in  which  the  637;  Boynton  v.  Elaine,  189  U.S. 
court  has  not  relied  upon  Marbury  306;  United  States  v.  Lament,  l.V> 
v.  Madison  as  conclusive  authority  U.S.  803;  United  States  v.  Bout- 
in support  of  the  jurisdiction.  well,  3  MJIC Arthur,  172;  United 

1  United    States  v.    Bayard,   16  States  v.  Key,  8  Mac  Arthur,  337; 
Dist.  Col.  428.  United  States  v.  Whitney,  16  Disk 

2  See  United  States  v.  Guthrie,  17  Col.  370;    United  States  v.  Win- 
How.  284;  Brashear  v.  Mason,  6  dom,  19  Dist.  Col.  54;  United  States 
How.  92.  v.  Lament,  2  App.  D.  C.  532. 

•Decatur   v.  Paulding,  14   Pet. 
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the  claim  being  incumbent  upon  him  by  law,  the  courts  will 
not  entertain  an  application  for  a  mandamus  to  compel  the 
secretary  to  pay  such  rejected  claim.1  Indeed,  it  is  a  suffi- 
cient objection  to  interference  by  mandamus  in  such  cases, 
that  the  secretary  of  the  treasury  is  prohibited  by  law  from 
directing  the  payment  of  any  money  out  of  the  treasury  not 
specifically  appropriated  by  law.2  ]STor  will  the  courts  in 
any  case  compel  by  mandamus  the  payment  of  money  out 
of  the  United  States  treasury,  in  satisfaction  of  disputed  or 
controverted  claims  against  the  government.3  And  in  ac- 
cordance with  the  well-settled  principle  that  no  action  for 
a  debt  can  be  maintained  against  the  government,  except  by 
its  own  consent,  mandamus  will  not  lie  to  enforce  a  claim 
circuitously  against  the  secretary  of  the  treasury,  when  it 
can  not  be  enforced  against  the  government.  So  the  writ 
will  be  refused  when  it  is  sought  to  compel  the  secretary  of 
the  treasury  to  enter  a  verdict  against  the  United  States 
upon  the  books  of  the  treasury  department,  and  to  pay  the 
amount  of  such  verdict,  it  being  a  sufficient  objection  that 
there  has  been  no  appropriation  by  congress  to  pay  the  claim, 
since  without  such  appropriation  the  secretary  of  the  treas- 
ury is  powerless  to  act  in  the  premises.  And,  generally,  it 
may  be  said  that  mandamus  will  not  lie  to  the  secretary  of 
the  treasury  to  perform  any  act  whose  performance  is  not 
expressly  required  by  law.4 

§  130.  The  rule  denying  the  aid  of  mandamus  to  control 
the  action  of  cabinet  officers  and  others  whose  functions  are 
of  a  like  character,  in  cases  where  they  have  passed  upon 

United  States  v.  Guthrie,  17  that  the  action  was,  in  effect, 
How.  284;  Brashear  v.  Mason,  6  against  the  government,  which 
How.  92;  United  States  v.  Bout-  can  not  be  sued  without  its  con- 
well,  3  MacArthur,  172.  And  in  sent 

State  v.  Durham,  15  Dist.  Col.  235,  2  United    States   v.   Guthrie,  17 

the  court  refused  by  mandamus  to  How.  284. 

direct  a  comptroller  of  the  treas-  3  United   States   v.   Guthrie,  17 

ury  to  issue  a  warrant  for  money  How.  284, 

claimed  by  a  state  to  be  due  from  4  Reeside  v.  Walker,  11  How.  272. 
the  United  States,  upon  the  ground 


CHAP.  n.J  TO  PUBLIC  OFFICERS. 

matters  properly  resting  within  their  official  discretion,  has 
been  applied  to  the  duty  of  the  secretary  of  the  navy  in  ex- 
pounding the  naval  pension  laws.  And  when  it  is  made  the 
duty  of  that  officer  to  pay  pensions  from  the  navy  pension 
fund,  according  to  the  terms  of  the  acts  of  congress  regulat- 
ing the  subject,  of  which  fund  he  is  constituted  the  trustee, 
Avhen  the  secretary  has  exercised  his  judgment  in  construing 
the  law  under  which  he  acts,  in  a  case  properly  falling  within 
his  jurisdiction,  his  decision  is  final  and  will  not  be  controlled 
by  mandamus.  Thus,  when  an  applicant  claims  a  pension 
under  an  act  of  congress  and  another  under  a  resolution  of 
congress,  and  the  secretary  has  decided  that  the  claim  can 
be  sustained  only  as  to  one,  leaving  the  applicant  to  select 
under  which  to  proceed,  the  decision  will  not  be  revised  by 
mandamus.1  Nor  will  the  writ  go  to  require  the  secretary 
of  the  navy  to  revise  the  action  or  ruling  of  his  predecessor 
in  office  in  a  matter  whose  determination  rested  in  his  offi- 
cial discretion.2 

§  130&.  The  same  doctrine  has  been  applied  to  the  com- 
missioner of  pensions,  and  it  is  held  that,  being  invested  with 
certain  discretion  in  determining  the  amount  due  to  a  pen- 
sioner for  disability,  and  having  acted  upon  and  decided  the 
t|iicstion,  his  action  will  not  be  controlled  or  revised  by  man- 
<l;mius.8  So  when  the  commissioner  of  pensions  has  decided 
un  application  for  an  increase  of  pension,  after  full  investi- 
<m  and  hearing,  mandamus  will  not  lie  to  review  his 
decision  or  to  compel  him  to  allow  such  increase.4 

§  131.  Upon  similar  principles  the  writ  has  been  refused 
when  sought  to  correct  the  action  of  the  commissioner  of 

:tur  r.  rauMing,  14Pet497.  fused  to  comply  with  the  judg- 

2Uni;  s  v.  Chandler,   13  ment  of  his  superior  ollm  r,  tin- 

secretary  of  the  interior,  ovt-rnil- 

3  Miller  v.  Raum,   18  Dist  CoL  ing  the  decision  of  the   r.. minis. 
5B&  sioner  upon  such  an  application,  a 

4  l*ii  it  i-il  States  v.  Black,  128  U.S.  prima  facie  case  was  presented* 
40.     But  in  Uriitr.l  Statrs  r.  Hlark,  suHirirnt  to  warrant  a  rule  upon 
128  U.  S.  50,  it  was  In-lil  that  when  the  commissioner  to  show  cause 
tin-  commissioner  of  pensions  re-  why  he  should  not  comply  with 

10 
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patents  upon  matters  properly  falling  within  the  scope  of 
his  official  action.  And  when  the  commissioner  is  required 
by  law  to  grant  reissues  of  patents  to  assignees,  it  is  his  first 
duty  to  decide  whether  the  applicant  for  a  reissue  is  an 
assignee,  and  having  examined  this  question  and  decided  ad- 
versely to  the  applicant,  the  writ  will  not  go  to  compel  him 
to  make  another  examination,  since  it  will  not  be  allowed  to 
serve  the  purposes  of  a  writ  of  error.1  So  the  writ  will 
not  go  to  direct  the  commissioner  to  register  a  trade-mark 
which,  after  due  hearing,  he  has  refused  to  register,  his  du- 
ties in  this  respect  involving  the  exercise  of  official  judgment 
and  discretion.2  But  the  writ  has  been  granted  to  require 
the  commissioner  to  furnish  a  certified  copy  of  an  abandoned 
application  for  a  patent,  to  an  attorney  requesting  it  in  be- 
half of  his  client  to  be  used  by  him  in  a  pending  litigation.3 
§  132.  The  duty  of  executive  officers  of  the  general  gov- 
ernment in  passing  upon  claims  for  the  issuing  of  patents  for 
public  lands,  necessarily  involving  the  hearing  of  proofs  and 
the  rendering  of  a  decision  thereon,  is  regarded  as  a  duty 
involving  th,e  exercise  of  such  a  degree  of  judgment  and  dis- 
cretion as  to  remove  it  from  the  control  of  the  courts.  Man- 
damus, therefore,  will  not  lie  to  the  secretary  of  the  interior 
to  compel  the  issuing  of  a  patent  to  a  claimant  whose  appli- 
cation has  been  refused.4  JS"or  will  the  commissioner  of  the 
general  land  office  be  required  by  mandamus  to  consider  and 
determine  an  appeal  from  the  register  and  receiver  of  a 
local  land  office,  which  has  already  been  decided  by  his  pre- 
decessor in  office.5  If,  however,  an  application  for  a  patent 
for  public  lands  has  been  decided  by  the  proper  officers  in 
favor  of  the  applicant,  and  a  patent  for  the  lands  has  been 

the  direction  of  the  secretary.  But  2  Seymour   v.  United    States,  2 

in  the  same  case  upon  final  hear-  App.  D.  C.  240. 

ing,  135  U.  S.  200,  it  was  held  that  3  United  States  v.  Hall,  18  Dist. 

the  relator  was  not  entitled  to  re-  Col.  14 

^ief  by  mandamus.  4  Secretary    v.    McGarrahan,    9 

1  Commissioner    of    Patents    v.  Wall.  298. 

Whiteley,  4  Wall  522.  6  United  States  v.  Carter,  21  Dist. 

CoL  587. 
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duly  made  out,  and  there  remains  only  the  ministerial  duty 
of  delivering  it  to  the  grantee,  the  secretary  of  the  interior 
may  be  required  by  mandamus  to  make  such  delivery.1 

§  133.  As  regards  duties  imposed  by  law  upon  sheriffs, 
who  are  generally  considered  as  executive  officers,  it  is  to  be 
observed  that  mandamus  will  lie  to  such  officers,  commanding 
the  performance  of  specific  duties  clearly  enjoined  upon  them 
by  virtue  of  their  office,  or  by  operation  of  law,  and  concern- 
ing which  they  are  vested  with  no  discretionary  powers.2 
Thus,  when  the  duty  is  imposed  upon  a  sheriff  of  choosing 
appraisers  to  fix  the  value  of  property  taken  on  execution, 
which  is  claimed  by  the  judgment  debtor  as  exempt  from 
levy  under  the  exemption  laws  of  the  state,  the  duty  of  the 
sheriff  being  plain  and  imperative,  it  may  be  enforced  by 
mandamus,  there  being  no  other  adequate  remedy  to  enforce 
its  performance.8  So  the  writ  will  go  to  command  a  sheriff 
to  execute  final  process  of  restitution  in  an  action  of  forcible 
detainer.  And  in  such  case,  the  existence  of  a  remedy  by 
an  action  upon  the  sheriff's  bond  presents  no  bar  to  the  ju- 
risdiction by  mandamus,  since  the  possession  of  the  prop- 
erty in  controversy  is  the  main  thing  sought,  and  this  can 
be  had  only  by  enforcing  the  writ  of  restitution.4  So  when 
it  is  the  duty  of  a  sheriff  to  execute  a  writ  of  possession  and 
to  put  the  relator  in  possession  of  premises  to  which  he  is 
entitled,  such  duty  may  be  enforced  by  mandamus.5  A 
sheriff  may  also  be  required  by  mandamus  to  restore  pos- 
M  of  property  in  controversy  when  an  appellate  court 
has  ordered  possession  to  be  delivered  to  defendant  in  a:i 
action  in  an  inferior  court,  who  has  been  wrongfully  dis- 
possessed by  the  latter  court,  notwithstanding  third  persons 
h;ive  moanwhilo  obtained  possession,  claiming  under  an  in- 
:dent  title.9  And  the  writ  has  been  allowed  to  compel 

tod  States  v.  Schurz,  103  U.        «  Fremont  v.  Crippen,  10  Cal.  '..Ml. 

•  Stater. Black, 84 S.  C.  l«.i  I .  N, ..  i h 

8  People  v.  McClay,  2  Neb.  7;  Fre-    Pacific  Coast  R.  Co.  v.  Gardiu  i .  7;i 
im.nt  r.  Crip|M-n.  10  Cal.  211.  Cal.  ~M::. 

'People  v.   McClay,    2   Neb.    7;        •  Chung   &    Company   v.    Lau- 
I'u.ln.-y  r.  Burkhardt,  62  Ind.  179.    meister,  83  CaL  H 
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a  sheriff  to  return  property  upon  which  he  has  improperly- 
levied,  and  which  was  already  in  the  custody  of  the  law 
under  prior  process,  the  relator  being  entitled  to  the  specific 
property  and  the  ordinary  legal  remedies  by  action  against 
the  sheriff  being  inadequate.1  So  a  creditor  holding  a  mort- 
gage upon  real  estate  as  an  entirety,  and  entitled  to  have  it 
sold  as  such  and  not  in  parts,  may  have  the  aid  of  manda- 
mus to  require  a  sheriff  to  sell  the  premises  as  an  entirety.2 
§  134.  The  writ  has  been  granted  to  compel  a  sheriff  to 
execute  a  conveyance  of  land  sold  on  execution  to  one  claim- 
ing to  be  entitled  thereto  as  a  purchasing  creditor,  even 
though  the  sheriff  had  issued  a  prior  deed  to  another  cred- 
itor claiming  in  the  same  capacity,  and  the  land  had  thus 
passed  into  the  hands  of  an  innocent  purchaser.3  So  when 
it  is  the  duty  of  a  sheriff,  who  is  named  as  assignee  in  a  deed 
of  assignment  executed  by  a  debtor  for  the  benefit  of  his 
creditors,  to  convey  to  the  person  who  may  be  legally  chosen 
by  the  creditors  to  succeed  such  sheriff  as  assignee  of  the 
real  estate  thus  conveyed,  mandamus  will  go  to  compel  the 
execution  of  the  necessary  conveyance  by  the  sheriff.4  But 
the  writ  will  not  go  to  compel  the  issuing  of  a  deed  by  a 
sheriff  of  lands  sold  at  a  judicial  sale  to  a  purchaser  who  re- 
fuses payment  of  the  purchase-money,  upon  the  ground  that 
he  is  entitled  to  the  land  as  being  the  oldest  execution  cred- 
itor, there  being  an  unsettled  contest  as  to  the  priority  of 
lien.5  So  it  will  not  lie  to  require  a  sheriff  to  execute  a 
tax  deed  containing  recitals  directly  contradicted  by  his  own 
returns  of  the  tax  sale.6  Nor  will  the  writ  be  granted  to 
'compel  the  issuing  of  a  sheriff's  deed  for  land  sold  under  ex- 
ecution, when  the  proceedings  are  so  far  voidable  that  the 
purchaser's  right  is  by  no  means  clear,  as  when  the  sheriff 
has  sold  several  distinct  and  separate  tracts  in  one  lot  and 
for  one  aggregate  price,  it  ""being  his  duty  to  offer  each  tract 

1  Coos  Bay  R.  Co.  v.  Wieder,  26  3  People  v.  Fleming,  4  Denio,  137. 
Ore.  453.  <Strunk  v.  State,  33  Neb.  322.     . 

2  Morris  v.  Womble,  30  La.  An.  6  Williams  v.  Smith,  6  Cal.  91. 
1312.  fiHewell  v.  Lane,  53  CaL  213. 
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for  sale  separately.1  So  it  will  not  go  to  direct  a  sheriff  to* 
levy  an  execution  upon  property  the  title  to  which  is  in  the 
wife  of  the  judgment  debtor,  since  the  relator's  right  is  not 
clear  in  such  a  case  and  because  there  is  an  adequate  remedy 
against  the  sheriff  if  he  improperly  refuses  to  execute  a  writ.2 
Nor  will  the  writ  go  to  direct  a  sheriff  to  publish  a  notice 
of  a  sale  of  real  estate  under  execution  in  a  newspaper  to 
be  selected  by  the  judgment  creditor.3  But  when  a  fine  has 
been  imposed  by  a  justice  of  the  peace,  and  under  the  laws 
of  the  state  it  may  be  paid  in  outstanding  county  warrants, 
a  constable  may  be  required  by  mandamus  to  receive  such  a 
warrant  in  payment  of  the  fine.4 

1  Winters  v.  Heirs  of  Burf ord,  6        8  Winton  v.  Wilson,  44  Kan.  146. 
Cold.  328.  *  Lusk  v.  Perkins,  48  Ark.  238. 

2  State  v.  Craft,  17  Fla.  722. 
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YIII.     LEGISLATIVE  OFFICERS. 

§  135.    Mandamus  not  granted  against  legislative  officers  as  to  legis- 

lative functions. 
186.    Mandamus  granted  as  to  ministerial  duties. 

V 
§  135.     As  regards  the  jurisdiction  of  the  courts  by  man- 

damus over  legislative  officers,  while  but  few  cases  have  oc- 
curred where  judicial  aid  has  actually  been  invoked  against 
the  legislative  department,  the  question  would  seem  upon 
principle  to  present  no  difficulties,  and  to  be  readily  solved 
by  an  application  of  the  doctrines  already  established  as 
applicable  to  cases  where  the  extraordinary  aid  of  the  courts 
has  been  invoked  against  executive  officers.  And  it  may  be 
asserted  as  a  principle  founded  upon  the  clearest  legal  rea- 
soning, that  legislative  officers,  in  so  far  as  concerns  their 
purely  legislative  functions,  are  beyond  control  of  the  courts 
by  the  writ  of  mandamus.  The  legislative  department  being 
a  co-ordinate  and  independent  branch  of  the  government,  its 
action  within  its  own  sphere  can  not  be  revised  or  controlled 
by  mandamus  from  the  judicial  department,  withouf  a  gross 
usurpation  of  power  upon  the  part  of  the  latterX  Manda- 
mus, therefore,  will  not  lie  to  compel  the  speaker  of  the 
house  of  representatives  of  a  state  legislature  to  transmit  to 
the  senate  a  bill  which  it  is  alleged  has  passed  the  house, 
but  which  the  speaker  has  decided  has  not  passed.  The 
question  being  strictly  within  the  legislative  functions  of 
the  speaker,  and  the  house  having  sustained  his  decision 
upon  an  appeal  therefrom,  the  courts  will  refuse  to  interfere 
with  such  an  exercise  of  official  judgment  and  discretion  in 
a  matter  properly  within  the  jurisdiction  of  the  legislative 
department.1  Upon  similar  principles  the  writ  will  be  de- 


parte  Echols,   39  Ala.  698.  lature;  and  an  appeal  was  taken 

The  court,  Byrd,  J.,  say:     .     .    .  from  that  decision  to  the  house, 

"  The  speaker  decided  that  the  bill  and  the  house  sustained  the  de- 

had  not  passed  by  a  vote  of  two-  cision  of  the  speaker.    This  was  a 

thirds  of  that  branch  of  the  legis-  question  certainly  within  the  ju- 
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nied  upon  the  application  of  the  speaker  of  a  house  of  rep- 
resentatives to  require  its  chief  clerk  to  deliver  to  the  speaker 
the  journal  of  the  house  in  order  that  it  may  be  corrected, 
signed  and  filed  by  the  speaker  as  the  official  journal  of  the 
house.1 

§  136.  If,  however,  the  duty  required  of  the  legislative 
officer  is  simply  of  a  ministerial  nature,  not  calling  for  the 
exercise  of  any  especial  legislative  functions,  nor  involving 
any  degree  of  official  discretion,  there  would  seem  to  be  no 
impropriety  in  interfering  by  mandamus  upon  a  failure  to 
perform  the  duty.  Thus,  the  writ  has  been  granted,  upon 
the  application  of  a  member  of  the  house  of  representatives 
of  a  state,  to  compel  the  speaker  of  the  house  to  certify  to 
the  comptroller  of  public  accounts  the  amount  to  which  the 
member  was  entitled  as  compensation  for  mileage.2  So 
when  it  is  the  duty  of  the  speaker  of  a  house  of  representa- 


risdiction  of  the  speaker  and  house 
to  pass  upon,  and  is  not  a  mere 
ministerial  duty,  but  one  that  per- 
tains to  their  legislative  functions, 
and  is  one  over  which  the  house 
has  exclusive  jurisdiction.  No 
other  department  of  the  govern- 
ment can  revise  its  action  in  this 
respect,  without  a  usurpation  of 
power.  .  .  .  This  court  will  not 
interfere  with  either  of  the  other 
co-ordinate  departments  of  the 
government  in  the  legitimate  ex- 
ercise of  their  jurisdiction  and 
]  lowers,  except  to  enforce  mere 
ministerial  acts,  required  by  law 
to  be  performed  by  some  officer 
thereof;  and  not  then  if  the  law 
1-  lives  it  discretionary  with  the 
officer  or  department  ...  It 
Booms  to  bo  held  by  all  the  author- 
ities  that  the  writ  of  mandamus 
can  only  issue  to  some  officer  re- 
<  l  H  i  rod  by  law  to  perform  some 
ministerial  act,  or  to  a  judicial  of- 


ficer to  require  him  to  take  action; 
but  not  in  a  matter  requiring  judg- 
ment or  discretion,  to  direct  or 
control  him  in  the  exercise  of 
either.  Among  all  the  cases  and 
text-books  on  this  subject,  none  go 
to  the  length  of  laying  down  the 
doctrine  that  the  speaker  of  the 
house  of  representatives,  or  of  a 
legislative  body,  in  a  matter  aris- 
ing in  the  regular  course  of  legis- 
lation, upon  which  he  is  called  to 
decide,  can  be  controlled  by  this 
or  any  other  tribunal,  except  by 
the  one  over  which  he  presides: 
and  that  having  sustained  his  opin- 
ion and  action,  this  court  can  not 
review  it." 

i  Burkhart  v.  Reed,  2  Idaho,  470, 
affirmed  on  appeal,  184  U.  S.  361. 
See,  also,  Clough  v,  Curtis,  2  Llulm, 
488,  affirmed  on  appeal,  134  U.  S. 
861. 

*Exparte  Pickott,  24  Ala.  9L 
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tives  to  open  and  publish  the  returns  of  a  general  election 
in  the  presence  of  a  majority  of  the  members  of  each  house, 
and  to  declare  the  result  of  the  election,  such  duty  involv- 
ing the  exercise  of  no  discretion  upon  the  part  of  the  speaker, 
it  may  be  enforced  by  mandamus.1  And  when  it  is  the  duty 
of  a  clerk  of  a  legislative  body  to  furnish  to  petitioners  a 
certified  copy  of  an  act  of  legislature,  and  to  furnish  the  act 
to  a  superintendent  of  public  printing  to  be  printed  with 
the  laws  of  the  state,  mandamus  will  lie  to  enforce  such 
duty.2  But  the  writ  will  not  go  to  require  an  officer  of  a 
legislative  body  to  perform  an  act  which  is  not  within  his 
power,  or  which  it  is  not  his  official  duty  to  perform.  It  will 
not,  therefore,  be  granted  to  compel  the  officers  of  a  legisla- 
tive body  to  enter  upon  its  journal  the  protest  of  a  member 
against  legislative  action  when  the  house  itself  has  refused 
to  receive  or  entertain  such  protest.3 

1  State  v.  Elder,  31  Neb.  169.  STurnbull  v.  Giddings,  95  Mich. 

2  Wolfe  v.  McCaull,  76  Va.  876.    314 
But  see  Wise  v.  Bigger,  79  Va.  269. 
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IX.     TAXING  OFFICERS. 

§  137.    The  jurisdiction  outlined. 
138.    English  precedents. 

189.    Writ  granted  to  enforce  ministerial  duties  of  taxing  officers. 
139a.  The  same. 

139b.  State  bonds  receivable  for  taxes,  effect  of  subsequent  legislrv- 
tion. 

140.  When  granted  to  compel  equalization  of  assessments. 

141.  Not  granted  after  officers  have  acted  upon  correction  of  assess- 

menta 

142.  When  granted  in  aid  of  collection  of  taxes  against  corporations. 

143.  Delinquent  tax  collectors. 

144    Writ  not  granted  before  omission  of  duty;  nor  after  time  has 
elapsed ;  respondents  must  actually  be  in  office. 

145.  Purchaser  of  tax-sale  certificates  entitled  to  mandamus. 

146.  Writ  granted  to  correct  illegal  assessments  upon  United  States 

bonds. 
146o.  Issuing  of  tax  deeds. 

§  137.  The  jurisdiction  by  mandamus  over  the  official 
acts  of  officers  intrusted  with  the  levying  and  collection  of 
taxes  forms  a  part  of  the  general  jurisdiction  by  this  writ 
over  the  acts  of  public  officers,  and  may  be  appropriately 
considered  here.  We  have  elsewhere  considered  the  use  of 
the  writ  as  applied  to  cases  of  municipal  taxation  and  the 
enforcement  of  municipal-aid  bonds,1  and  it  is  proposed  to 
consider  here  the  more  general  principles  applicable  to  all 
officers  intrusted  by  law  with  the  duty  of  levying  and  col- 
lecting taxes. 

§  138.  Perhaps  the  earliest  reported  case  in  which  the 
extraordinary  aid  of  mandamus  was  applied  to  the  subject 
of  taxation  was  where  the  writ  was  allowed  by  the  king's 
bench  to  compel  local  officers  intrusted  with  the  levying  of 
a  land  tax  to  tax  the  land  equally.2  The  propriety  of  the 
writ  for  this  purpose  was,  however, after \v a rd  denied  by  the 
king's  bench,  and  it  was  held  that  the  appropriate  remedy 

1  See  chapter  V,  subdivision  III.        2  Queen  r.  Commissioners  of  Land 

Tax,  11  Mod,  Rep.  206. 
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was  by  appeal  from  the  action  of  the  taxing  officers.1  And 
it  was  held  still  later  that  the  writ  should  not  go  to  require 
the  making  of  an  equal  poor  rate  on  the  inhabitants  of  a 
parish,  upon  allegations  that  it  was  being  made  unequally, 
if  the  party  dissatisfied  had  another  remedy  by  appeal.3 

§  139.  In  this  country  the  doctrine  is  well  established 
that  in  all  cases  where  the  duty  of  assessing  or  levying  a 
tax  is  plainly  required  by  law  of  particular  officers,  and  no 
other  remedy  exists  by  which  the  duty  may  be  enforced, 
mandamus  will  lie,  the  duty  being  treated  as  purely  minis- 
terial and  unattended  with  any  element  of  official  discretion.3 
Thus,  the  duty  of  an  assessor  of  taxes  to  assess  lands  liable 
thereto  is  regarded  merely  as  a  ministerial  act,  and  hence 
one  which  may  be  enforced  by  mandamus.4  And  when,  by 
an  act  of  legislature,  commissioners  are  appointed  to  pro- 
vide for  the  erection  of  county  buildings,  and  the  duty  of 
levying  a  tax  to  defray  their  expenses  is  made  incumbent 
upon  an  inferior  court,  the  writ  will  go  to  compel  the  levy- 
ing of  the  tax,  it  being  a  fixed,  specific  duty,  and  not  rest- 
ing in  the  discretion  of  the  ^ourt.5  So  the  writ  may  go  to 
require  an  assessor  to  enter  upon  the  assessment  books  for 
taxation  lots  which  it  is  his  plain  duty  to  assess,  but  with- 
out controlling  his  discretion  as  to  the  valuation  which  he 
shall  place  upon  such  lots  for  purposes  of  taxation.6  And 
an  assessor  may  be  required  by  mandamus  to  enter  upon 
the  tax  lists  for  taxation  property  which  he  has  improperly 
omitted  therefrom,  upon  the  supposition  that  it  was  exempt 

1  Butler  v.  Cobbett,  11  Mod.  Rep.  485.    And  see  for  an  application  of 
254.    But  semble,  that  if  the  assess-  the  same  principle  to  municipal  of- 
ors  should  refuse  to  make  any  tax,  fleers  intrusted  with  the  duty  of 
mandamus  would  be  the  proper  levying  municipal  taxes,  chapter 
remedy  to  compel  them  to  act.   Id.  V,  subdivision  IIL 

2  King     v.    Churchwardens     of  4  People  v.  Shearer,  30  Cal.  645; 
Freshford,  Andr.  24.  Hyatt  v.  Allen,  54  CaL  353;  State 

3  People  v.  Shearer,  30  Cal.  645;  v.  Riley,  85  Mo.  156. 

Manor  v.  McCall,  5  Ga.  522;  Cole  5  Manor  v.  McCall,  5  Ga.  522. 

v. State,  131  Ind. 591;  Union  School  estate  v.  Herrald,  36  West  Va. 

District   v.   Parris,   97    Mich.   593.  721. 
And  see  State  v.  Simmons,  70  Miss. 


CHAP.  II.]  TO   PUBLIC   OFFICERS.  155 

from  taxation,  his  duty  being  regarded  as  ministerial  and 
not  judicial.1  And  when  it  is  the  duty  of  a  county  auditor 
to  inquire  whether  property  has  been  improperly  omitted 
from  taxation,  and  to  enter  upon  the  tax  lists  of  the  county 
property  which  he  may  find  to  have  been  so  omitted,  this 
duty  may  be  enforced  by  mandamus.2  So  the  extension  of 
an  assessment  by  a  county  clerk  upon  the  tax  books,  being 
purely  a  ministerial  act,  may  be  enforced  by  mandamus.3 
So,  too,  a  county  auditor  may  be  required  to  place  certain 
assessments  upon  the  tax  warrant  for  collection,4  or  to  enter 
upon  the  assessment  book  certain  delinquent  taxes,  these 
duties  being  imposed  upon  him  by  law.5  In  like  manner 
mandamus  will  lie  to  compel  the  proper  officer  of  a  state  to 
levy  a  tax  for  the  payment  of  interest  upon  bonded  indebt- 
edness of  the  state.6 

§  1390.  Upon  similar  principles,  when  certain  lands  are 
by  law  exempt  from  taxation,  and  it  is  made  the  duty  of  the 
;iii(litor-general  of  the  state  to  reject  the  taxes  upon  such 
lands,  the  duty  being  plain  and  unmistakable,  its  enforce- 
ment may  be  had  by  mandamus.7  And  when  the  relator  is 

1  State  v.  Buchanan,  24  West  Va.  erty  is  situated,  the  town  itself  is 
362.  a  proper  relator  to  institute  the 

2  State  v.  Crites,  48  Ohio  St.  142.  action.    Aggers  v.  People,  20  Colo. 
Ami  see  S.  C.,  Ib.  4fiO.    And  it  has  348. 

been  held  that  when,  in  conformity  3  State  v.  Byers,  67  Mo.  706. 

with  a  writ  of  mandamus  requir-  *  State    v.    Stout,    61    Ind.    143. 

ing  the  levy  of  a  tax,  the  officers  Otherwise  when  the  tax  is  unau- 

inade  such  levy,  they  will  not  thorized  by  law.  State  v.  Humph- 

be  permitted  to  prosecute  an  ap-  reys,  25  Ohio  St.  520. 

IM-II!  from  the  jud-mrnt  Awarding  5People  v.  Ashbury,  46  Cal.  523. 

tin;  mandamus,  ami  their  appeal  6 Morton  v.  Comptroller-General, 

.I  upon  motion.  4  Rich.  (N.  S.) 430.  Otherwise,  how- 

s.in  Kir-.,  School  District  r.  Super-  ever,  when  the  obligations  whose 

.  U7  Cal.  438.  And  in  proceed-  payment  is  soughtare  void,  having 

by  mandamus  to  compel  a  been  issued  under  a  statute  which 

county  assessor  to  place  certain  is  held  unconstitutional    State  r. 

omitted  property  upon  the  assess-  Comptroller-General,  4  Rich.  (N.  S.) 

mint  rolls,  and  to  extend  the  taxes  1s"'. 

thereon  which  havr  hem  levied  l.y  7 peOpie   v.    Auditor-General,   9 

the  town  within   which   the  prop-  Mich.  134. 
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entitled  under  a  statute  to  be  relieved  from  the  payment  of 
taxes  upon  property  which  he  has  conveyed  to  another,  man- 
damus is  the  appropriate  remedy  to  procure  the  transfer  of 
the  property  upon  the  tax  list  to  the  name  of  the  present 
owner.1  So  when  it  is  the  duty  of  a  sheriff,  upon  the  appli- 
cation of  a  tax-payer  showing  by  affidavit  that  he  has  l^een 
assessed  upon  more  property  than  is  legally  subject  to  as- 
sessment, to  remit  such  excess  of  property,  this  duty  may 
be  enforced  by  mandamus.2  And  when  it  is  the  duty  of  a 
state  comptroller  to  hear  and  determine  applications  by  pur- 
chasers of  lands  at  tax  sales  to  cancel  a  sale  and  to  refund 
the  purchase-money,  when  it  is  claimed  that  the  sale  was 
invalid,  mandamus  will  go  to  compel  the  comptroller  to 
hear  and  decide  such  an  application.3  But  the  writ  will  not 
be  granted  to  correct  an  assessment  made  by  officers  who 
had  full  jurisdiction  in  the  matter,  even  though  they  may 
have  acted  erroneously  in  making  the  assessment  without 
notice  to  the  property  owner.4 

§  139J.  When  a  state  issues  its  notes  or  bonds  for  the 
payment  of  money,  which  are  made  by  law  receivable  by 
all  tax  collectors  in  payment  of  taxes  due  to  the  state,  it  is 
not  error  to  refuse  a  mandamus  to  compel  a  tax  collector  to 
receive  such  obligations  in  payment  of  taxes,  when  by  sub- 
sequent legislation  the  right  to  such  relief  is  denied  to  the 
creditor,  if  another  adequate  and  efficient  remedy  is  pro- 
vided for  the  enforcement  of  his  rights.  Such  subsequent 
legislation  going  only  to  the  remedy  of  the  creditor,  it  is 
not  an  impairment  of  his  contract  rights  so  long  as  an  ade- 
quate remedy  is  provided  by  law  for  their  enforcement.5 

§  140.  As  regards  the  duty  of  officers  intrusted  by  law 
with  the  equalization  of  taxes  and  assessments,  the  courts 
may  properly  interfere  by  the  writ  to  set  such  officers  in 
motion  and  to  compel  them  to  act  upon  an  application  prop- 

1  Cincinnati  College  v.  Yeatman,  4  County  Commissioners  v.  "Wi- 
30  Ohio  St.  276.  nand,  77  Md.  522. 

2  Smith  v.  King,  14  Oreg.  10.  5  Tennessee  v.  Sneed,  96  TJ.  S.  69; 

3  People  v.  Chapin,  105  N.  Y.  309.  Antoni  v.  Greenhow,  107  U.  S.  769. 
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crly  presented  by  a  tax-payer  dissatisfied  with  the  tax  as- 
sessed against  him.1  And  it  has  been  held  that  the  writ 
may  be  granted  against  assessors  who  have  improperly  as- 
sessed shares  of  bank  stock  owned  by  the  relator,  to  require 
them  to  cancel  or  correct  the  assessment.2  So  when  a  board 
of  county  commissioners,  intrusted  by  law  with  the  equaliza- 
tion of  taxes  in  their  county,  have  improperly  increased  an 
>ment,  the  record  of  their  proceedings  showing  that 
they  received  evidence  to  justify  such  increase,  when  in 
far.:  no  evidence  was  received,  the  writ  may  go  to  require 
them  to  correct  their  record  so  that  it  may  conform  to  the 
facts.3  And  when  it  is  the  duty  of  a  county  auditor  to  cor- 
rect a  tax  list  by  reducing  the  valuation  of  real  property  in 
accordance  with  the  reduction  as  fixed  by  a  board  of  equali- 
zation, the  duty  being  imperative  and  involving  no  element 
of  official  discretion,  mandamus  will  lie  for  its  enforcement.4 
So  when  a  county  auditor  has,  without  authority,  improp- 
erly increased  the  valuation  of  personal  property  returned 
by  a  tax-payer  for  assessment,  the  writ  may  go  to  command 
him  to  make  the  proper  reduction  in  the  assessment.5  And 
in  such  a  case  the  writ  may  also  go  to  the  county  treasurer 
to  require  him  to.  make  the  same  reduction  upon  the  tax 
duplicate  held  by  him.6  But  mandamus  will  not  go  to  a 
ix-anl  of  supervisors  requiring  them  to  make  corrections  in 
the  assessment  of  taxes  in  their  county,  after  the  assess- 
ments have  been  completed  and  warrants  have  been  issued 
to  the  receiver  of  taxes  and  the  matter  has  passed  beyond 
the  control  of  the  supervisors,  since  the  writ  would  be 
nugatory  if  issued,  and  the  rule  is  well  established  that  man- 
damus will  never  issue  when  it  would  be  nugatory  from. 
-ml  of  power  in  the  respondents  to  perform  the  act  re- 


&  Truckee  R.  Co.  v.       »  State  v.  County  Board  of  Dodge 
'y  <'<>inin  -,  Xrv.  :;n.    r,,.,  -jo  xvu. 

2  People  v.  Assessors  of  Barton,        *  Ridley  v.  Doxighty,  77  Iowa,  220. 
IVople  v.  Olinsted,        »Stnto  r.  Cromer,  35  S.  C.  213; 
irk  044  State  r.  (  '.  .v  i  •  &  r.  --Mo. 

•Stater.  Boyd,  85  S.  C. 
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quired.1  Nor  will  the  writ  be  allowed  to  require  tax  assess- 
ors to  make  an  affidavit  to  their  assessment  roll  in  accord- 
ance with  a  statute,  when  it  appears  by  their  return  that 
they  can  not  truthfully  make  such  affidavit.2 

§  141.  "While,  as  has  been  shown  in  the  preceding  sec- 
tion, the  writ  may  properly  issue  to  set  in  motion  officers 
intrusted  with  the  correction  of  assessments,  and  to  compel 
them  to  act  upon  an  application  properly  presented,  the 
courts  will  not  interfere  with  or  control  the  action  of  such 
officers  when  they  have  actually  passed  upon  the  applica- 
tion. The  abatement  or  reduction  of  taxes  improperly  as- 
sessed is,  in  such  cases,  essentially  a  judicial  rather  than  a 
ministerial  act.  Hence  it  follows  that  when  the  proper 
officers  have  passed  upon  an  application  for  the  reduction  of 
taxes,  and  have  decided  it  adversely  to  the  party  aggrieved, 
they  can  not  be  required  by  mandamus  to  alter  their  decision 
and  to  make  an  abatement  in  the  tax.3  So  when  school  di- 
rectors have  assessed  a  school  tax,  the  writ  does  not  lie  to 
compel  them  to  discharge  a  tax-payer  from  payment  of  his 
portion  of  the  tax,  their  power  if  any  in  this  respect  being 
discretionary.4 

§  142.  The  writ  is  sometimes  invoked  in  aid  of  the  col- 
lection of  taxes  assessed  against  corporate  bodies,  and  it  may 
be  properly  granted  for  this  purpose,  in  the  absence  of  any 
other  adequate  remedy  to  enforce  the  collection.5  Thus, 
when  it  is  made  by  law  the  duty  of  the  president,  or  other 
proper  officer  of  a  banking  corporation,  to  set  aside  and  with- 
hold out  of  the  dividends  or  profits  of  the  bank  the  amount 

1  Colonial  Life  Insurance  Co.  v.    also,  United  States  v.  Edmunds,  14 
Supervisors  of  New  York,  24  Barb.    Dist.  CoL  142;  McGee  v.  State,  33 
166;  People  v.  Supervisors  of  "West-    Neb.  149. 

Chester,  15  Barb.  607.   And  see  Peo-  4  School  Directors  v.  Anderson, 

pie  v.  Supervisors  of  Greene,  12  45  Pa.  St.  388.    See,  also,  Ex  parte 

Barb.  217;  Gaither  v.  Green,  40  La.  Lynch,  16  S.  C.  32. 

An.  362.  5  State  v.  Mayhew,  2  Gill,  487; 

2  People  v.  Fowler,  55  N.  Y.  252.  Person  v.  Warren  R.  Co.,  3  Vroom, 
8  Gibbs  v.  County  Commissioners  441. 

of  Hampden,  19  Pick.   298.    See, 
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of  tax  levied  upon  its  capital  stock,  and  to  pay  this  amount 
into  the  treasury  of  the  state,  an  appropriate  case  is  pre- 
sented for  the  aid  of  a  mandamus  upon  a  refusal  to  perform 
this  duty,  since  the  state  has  no  other  adequate  remedy.1 
So  when  it  is  the  duty  of  a  corporation,  organized  under  the 
laws  of  a  state  and  doing  business  within  the  state,  to  pay 
taxes  lawfully  assessed  upon  shares  of  its  capital  'stock  held 
by  non-resident  shareholders,  such  payment  may  be  enforced 
by  mandamus.2  And  when  a  railway  company  has  made  a 
lease  of  its  road,  the  lessee  stipulating  to  pay  and  discharge 
all  taxes  imposed  on  the  property  leased,  the  business  being 
conducted  wholly  by  the  lessee  and  the  lessor  retaining  no 
property  of  any  material  value,  so  that  there  is  no  other 
adequate  remedy,  mandamus  will  lie  to  compel  payment  of 
the  tax.3 

§  143.  Mandamus  is  the  appropriate  remedy  to  be  em- 
ployed against  delinquent  tax  collectors  to  enforce  the  per- 
formance of  their  duties.  And  when  the  duty  is  clearly  and 
unmistakably  imposed  upon  public  officers  of  issuing  a  war- 
rant of  distress  against  delinquent  collectors,  the  issuing  of 
such  warrant  may  be  enforced  by  mandamus  if  the  collector 
neglects  to  collect  and  pay  over  the  tax  at  the  proper  tune.4 
Nor  in  such  case  can  the  respondent,  as  a  ministerial  officer, 
object  that  the  act  of  the  legislature  authorizing  the  tax  is 
unconstitutional,  since  it  is  not  within  the  province  of  such 
officers  to  determine  the  constitutionality  of  laws;  nor  will 
the  courts,  upon  summary  proceedings  in  mandamus,  deter- 
mine as  to  the  constitutionality  of  statutes  affecting  the 
rights  of  third  persons.8  And  the  writ  has  been  granted  to 
require  a  tax  collector  to  pay  into  the  county  treasury  taxos 

1  State  v.  Mayhew,  2  Gill,  487.          5  Pick.  323.    But  in  the  latter  case 

2  St.  Albans  v.  National  Car  Co.,    it  is  held  that  the  court  may  look 
57  Vt.  68.  into  the  facts  shown  by  the  ret  urn 

'Person  v.  Warren  R  Co.,  8  to  determine  whether  the  tax  was 

"  'in.  441.  properly  agg^mgd. 

« Smyth  v.  Titcomb,  81  Me.  272;  'Smyth  v.  Titcomb,  81  Me.  272: 

Inhabitants  of  School  District  v.  Inhabitants  of  School  District  v. 

(la  i  k,  88  Me.  482;  Waldron  v.  Lee,  Clark,  83  Me.  482. 
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which,  he  lias  collected  but  failed  to  pay  over.1  And  when 
it  is  the  duty  of  a  tax  collector  to  furnish  to  a  collector  of 
another  county  a  list  of  unpaid  taxes,  the  duty  may  be  en- 
forced by  mandamus.2  So  when  it  is  the  duty  of  a  city 
council  to  direct  the  proper  city  officers  to  proceed  to  sell 
lands  which  are  delinquent  in  the  payment  of  taxes,  this 
duty  may  be  enforced  by  mandamus.3  And  the  recorder  of 
a  village,  whose  duty  it  is  to  advertise  and  make  sale  of 
lands  for  delinquent  taxes  when  directed  so  to  do  by  the 
common  council  of  the  village,  may  be  compelled  by  man- 
damus to  perform  this  duty.4 

§  144.  In  no  event  will  the  courts  interfere  by  manda- 
mus in  anticipation  of  a  supposed  omission  of  duty,  and  the 
writ  will  not,  therefore,  go  to  compel  taxing  officers  to  assess 
a  tax,  the  time  for  which  has  not  yet  arrived,  merely  upon 
the  presumption  that  the  officers  will  refuse  to  perform  their 
duty  at  the  proper  time.5  j^or  will  the  writ  be  granted 
commanding  a  tax  to  be  imposed  for  a  special  and  particular 
purpose,  after  the  time  prescribed  by  the  legislature  for  the 
levy  has  elapsed.6  And  when  a  tax  collector,  acting  in  good 
faith  and*  in  conformity  with  the  order  of  a  tribunal  having 
jurisdiction  of  the  matter,  has  remitted  certain  taxes,  and 
his  term  of  office  has  since  expired  by  limitation,  and  he  is 
therefore  powerless  to  obey  the  mandate  of  the  court,  he 
will  not  be  required  by  mandamus  to  proceed  with  the  col- 
lection of  the  tax.7  Nor  will  the  writ  issue  to  officers  elect 
to  levy  a  tax,  who  have  failed  to  qualify  and  who  have  never 
assumed  to  act  in  any  manner  whatever,  since  they  can  not 
be  treated  as  officers  de  facto?  And  the  relief  will  not  be 

1  People  v.  Austin,  46  Cal.  520.    v.  County  Commissioners,  20  Md. 
But  see,  contra,  State  v.  BouUt,  26    449. 

La.  An.  259.  6Ellicott  v.  The  Levy  Court,  1 

2  Kings  County  v.  Johnson,  104  Har.  &  J.  360;  Commissioners  of 
CaL  198.  Public  Schools  v.  County  Commis- 

3  State  v.  City  Council  of  Cam-  sioners,  20  Md.  449. 

den,  39  N.  J.  L.  620.  7  State  v.  Perrine,  5  Vroom,  254. 

4  Common  Council  v.  Whitney,        8  State  v.  Supervisors  of  Beloit,  21 
53  Mich.  15a  Wis.  280. 

6  Commissioners  of  Public  Schools 
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granted  to  require  an  officer,  charged  with  the  duty  of  list- 
ing and  assessing  property  for  taxation,  to  list  and  assess 
certain  personal  property,  when  the  application  is  made  at 
s< .  lute  a  date  that,  if  the  property  were  placed  upon  the  assess-' 
ment  rolls,  its  owners  would  be  deprived  of  the  right  of  re- 
view as  to  the  amount  and  legality  of  the  tax.1  So  the  writ 
will  not  be  granted  to  place  upon  the  assessment  roll  a  tax 
which  has  been  voted  by  a  board  of  county  supervisors  for 
a  fraudulent  and  illegal  purpose.2  So  a  county  treasurer 
will  not  be  required  by  mandamus  to  issue  a  receipt  for 
taxes  upon  payment  by  the  relator  of  the  amount  which  he 
claims  to  be  due,  when  he  refuses  to  pay  other  taxes  claimed 
by  the  treasurer  to  be  due,  and  when  another  adequate 
remedy  exists  for  determining  the  legality  of  the  disputed 
tax.8 

§  145.  The  writ  has  been  granted  to  compel  a  county 
treasurer  to  assign  and  transfer  to  a  purchaser  tax-sale  cer- 
tificates for  lands  bid  off  by  the  county  at  tax  sales,  the 
purchaser  having  tendered  the  whole  amount  of  taxes  due, 
with  the  penalty,  interest  and  costs,  the  law  giving  him  a 
clear  right  to  the  assignment  under  such  circumstances.4  If, 
however,  the  purchaser  has  failed  to  bring  himself  within  the 
pro  visions  of  the  law  governing  the  terms  of  his  application 
to  the  treasurer  for  the  assignment  of  the  certificates,  he  will 
be  refused  the  aid  of  a  mandamus.8  But  when  an  officer, 
whose  duty  it  is  to  receive  from  a  property  owner  money 
ti'iulcred  in  satisfaction  of  taxes  for  which  lands  have  been 
improperly  sold,  and  to  cancel  and  discharge  the  lien  of  such 
i  of  uses  so  to  do,  he  may  be  required  by  mandamus  to 
jM-rl'iiriM  such  duty.8  And  mandamus  will  lie  in  behalf  of 
•irin«r  in  £<><wl  faith  to  become  a  bidder  at  a  sale  of 
lands  for  (Irlimjucnt  taxes,  to  compel  a  county  treasurer  to 

m  H  <  'liir.  ;i  I  Mich.  194.  « State  v.  Magill,  4  Kan.  415. 

'Supervisors  of  <  'li.-1,,,y-;m  Co.        « State  v.  Bowker,  4  Kan.  115. 

of  Mrutor,  Jit  Mirh.        K'l.-monti  v.  Jackson,  93  N.  Y. 

C91. 

'State  v.  Nelson,  41  Minn.  25. 
11 
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comply  with  his  duty  by  offering  the  delinquent  property 
for  sale.1 

§  146.  "Where  the  boards  of  supervisors  of  certain  coun- 
ties are  authorized  and  empowered,  upon  the  application  of 
any  person  aggrieved,  to  hear  and  determine  claims  for  ille- 
gal assessments  upon  United  States  bonds  and  securities, 
which  are  exempt  by  law  from  taxation,  and  to  repay  the 
amount  collected  upon  such  illegal  assessments,  the  duty  im- 
posed upon  the  supervisors  is  treated  as  a  mandatory  one, 
not  resting  in  official  discretion.  The  only  questions  for  the 
supervisors  to  determine  in  such  cases  are  questions  of  fact 
as  to  whether  the  illegal  taxes  have  been  paid  and  their 
amount,  and,  the  existence  of  the  claims  being  undisputed, 
mandamus  will  go  to  require  the  supervisors  to  audit  and 
allow  the  amounts  thereof,  and  to  cause  the  same  to  be  lev- 
ied and  collected  in  the  manner  prescribed  by  law.2 

§  146#.  "When  an  officer  authorized  by  law  to  issue  deeds 
upon  the  sale  of  lands  for  unpaid  taxes  is  not  empowered  or 
required  by  law  to  insert  in  such  deeds  any  recitals  of  the 
proceedings  preliminary  to  the  sale,  he  can  not  be  required 
by  mandamus  to  insert  such  recitals.3  And  it  is  a  sufficient 
objection  to  the  granting  of  a  mandamus  to  compel  the  issu- 
ing of  tax  deeds  that  an  action  is  pending  in  a  court  of  com- 
petent jurisdiction  for  the  purpose  of  declaring  void  and 
setting  aside  the  proceedings  under  which  the  tax  sale  was 
had.4  So  when  a  county  clerk  has  issued  a  tax  deed  to  a 
purchaser,  the  writ  will  not  go  to  require  him  to  issue  to 
such  purchaser  another  deed  for  the  same  premises,  under 
the  same  sale,  for  the  purpose  of  curing  defects  or  omissions 
in  proof  made  by  the  purchaser  upon  his  application  for  the 
former  deed,  since  mandamus  is  not  an  appropriate  remedy 
to  relieve  parties  from  their  own  mistakes  and  omissions.5 

1  State  v.  Farney,  36  Neb.  537.  2  People  v.  Supervisors  of  Otsego, 

As  to  the  right  to  a  mandamus  to  53  Barb.  564,  51  N.  Y.  401. 

compel  a  state  auditor  to  convey  3  State  v.  Mantz,  62  Mo.  258. 

lands  acquired  by  the  state  at  a  4  State  v.  Patterson,  11  Neb.  266. 

tax  sale  to  one  who  tenders  the  &Klokke  v.  Stanley,  109  I1L  192. 
amount  of  the  tax,  see  McCulloch 
v.  Stone,  64  Miss.  378. 
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I.     PEIXCTPLES  GOVERNING  THE  JURISDICTION. 

§  147.    The  jurisdiction  well  established;  former  remedy  in  England. 

148.  Mandamus  the  present  remedy  to  compel  courts  to  act;  but 

confers  no  power. 

149.  Lies  only  to  compel  court  to  act;  does  not  prescribe  judgment. 

150.  Granted  when  court  refuses  to  act  on  matters  within  its  juris- 

diction. 
ISOo.  Illustrations  of  the  relief. 

151.  Distinction  as  to  preliminary  questions  not  affecting  merits. 

152.  Writ  limited  to  setting  court  in  motion;  general  rule. 

153.  Not  granted  to  change  or  set  aside  a  verdict. 
153a.  Resignation  and  death  of  judge. 

154.  Not  granted  to  alter  record,  receive  plea,  reinstate  appeal,  or  to 

construe  statute. 

155.  Does  not  lie  to  compel  granting  of  habeas  corpus,  or  punish- 

ment for  contempt,  or  correction  of  errors  in  assessments. 

156.  Judicial  discretion  not  subject  to  control  by  mandamus. 

157.  Writ  not  granted  to  control  questions  of  pleading. 

158.  Discretion  of  court  over  executions  not  subject  to  mandamus. 
1  .v.i.    (t>u>'st  ions  of  costs  not  subject  to  mandamus. 

160.  Setting  aside  defaults  and  granting  new  trials  not  controlled 

by  mandamus. 

161.  Former  doctrine  in  New  York. 

162.  Control  of  courts  over  referees  not  subject  to  mandamus. 

163.  Writ  not  granted  to  control  questions  of  practice. 

164    Not  granted  to  compel  court  to  accept  particular  bond  or  sure- 
ties. 
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§  165.    Not  granted  to  interfere  with  courts  under  state  insolvent  laws. 

166.  Does  not  lie  to  control  discretion  of  courts  as  to  granting  or  dis- 

solving injunctions. 

167.  Not  granted  to  compel  judgment  on  verdict,  or  to  receive  evi- 

dence. 

168.  Does  not  lie  as  to  granting  continuance,  or  stay  of  proceedings. 

169.  Discretion  of  court  in  setting  aside  ca.  sa. ;  sufficiency  of  bail 

170.  Further  illustrations  of  the  general  rule. 

171.  Discretion  of  probate  courts  not  subject  to  mandamus. 

172.  Change  of  venue;  new  parties  to  a  cause;  reference  to  master 

in  chancery. 

173.  Dismissal  of  causes  not  controlled  by  mandamus. 
174    Granting  licenses;  opening  roads. 

175.  Nominating  officers;  administering  oath  of  office, 

176.  The  controlling  principle  stated. 

177.  Existence  of  other  remedy  a  bar  to  mandamus. 

178.  The  rule  of  ancient  origin;  illustrations. 

179.  Statutory  remedy  a  bar;  appeals  from  subordinate  courts. 

180.  Tests  to  be  applied;  writ  not  granted  to  remove  cause  from 

docket. 

181.  Further  illustrations  of  the  general  rule. 

182.  Refusal  of  court  to  award  costs. 

183.  Changes  of  venue. 

184  Clerks  of  court;  stenographer's  notes  of  trial. 

185.  Application  of  the  principle  to  appellate  courts. 

186.  Departure  from  the  general  rule  in  Alabama;  illustrations. 

187.  Similar  departure  in  Michigan. 

188.  Mandamus  not  allowed  to  usurp  functions  of  writ  of  error  or 

appeal. 

189.  Rule  not  affected  by  error  in  decision  of  lower  court;  nor  by 

hardship  resulting  therefrom. 

190.  Nor  by  absence  of  remedy  by  error  or  appeal. 

191.  The  doctrine  applied  to  dismissing  appeals. 

192.  Applied  to  questions  of  evidence  and  pleading. 

193.  Applied  to  questions  of  costs. 

194  Payment  of  subscription  to  railway. 

195.  Mandamus  does  not  lie  to  compel  granting  of  mandamus. 

196.  Not  granted  when  unavailing. 

197.  Duty  of  judge  must  be  in  official  capacity. 

198.  Relator  must  establish  a  clear  right. 

§  147.  The  jurisdiction  by  the  writ  of  mandamus  over 
inferior  judicial  tribunals,  although  closely  guarded  and 
jealously  exercised  by  the  courts,  is  too  well  established  to 
admit  of  controversy,  and  forms  one  of  the  most  salutary 
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features  of  the  general  jurisdiction  of  the  courts  by  man- 
damus. It  is  most  frequently  invoked  for  the  purpose  of 
setting  inferior  courts  in  motion,  and  to  compel  them  to  act 
when  action  has  been  either  refused  or  delayed.  The  earlier 
remedy,  adopted  in  England,  for  the  refusal  or  neglect  of 
justice  on  the  part  of  the  courts,  was  by  the  writ  of  proce- 
dendo  ad  judicium.  This  was  an  original  writ,  issuing  out 
of  chancery,  to  the  judges  of  any  subordinate  court,  com- 
manding them  in  the  king's  name  to  proceed  to  judgment, 
but  without  specifying  any  particular  judgment.  If  this 
writ  was  disobeyed,  or  if  the  judges  to  whom  it  was  ad- 
dressed still  neglected  or  refused  to  act,  they  were  liable  to 
punishment  for  contempt,  by  an  attachment  returnable  either 
in  the  king's  bench  or  in  the  common  pleas.1 

§  148.  The  use  of  the  writ  of  procedendo  for  the  purpose 
of  quickening  the  action  of  inferior  courts,  and  preventing 
a  delay  of  justice,  has  in  modern  times  been  superseded  by 
the  writ  of  mandamus.  And  the  latter  is  now  regarded  as 
the  proper,  if  not  the  only  remedy,  by  which  the  sovereign 
power  may  compel  the  performance  of  official  duty  by  in- 
ferior magistrates  and  officers  of  the  law.2  In  England,  it 
being  the  province  of  the  court  of  king's  bench  to  superin- 
tend all  inferior  tribunals,  and  to  enforce  the  proper  exercise 
of  their  powers,  mandamus  would  lie  from  that  court  to  the 
judges  of  any  inferior  court,  commanding  and  requiring 
them  to  do  justice  according  to  the  powers  of  their  office, 
whenever  they  had  delayed  acting.8  But  it  is  to  be  borne 
in  mind,  with  reference  to  the  jurisdiction  over  the  action  of 
inferior  courts,  that  it  is  exercised,  not  for  the  purpose  of 
conferring  power  upon  those  courts,  since  this  is  beyond  its 
scope  and  province,  but  only  to  compel  the  use  of  powers 
already  existing.  Hence  the  writ  will  never  be  awarded 
to  compel  a  court  to  do  that  which,  in  the  absence  of  such 
ma  in  la  to,  it  would  bo  powerless  to  do.4  And  it  will  not  be 

1 ::  HI.  Com.  109.  « State   v.   Judge    of    Orphan's 

2  Waldron  v.  Lee,  5  Pick.  323.          Court,  15  Ala.  740. 
»8B1.  Cora.  111. 
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granted  to  compel  the  judge  of  an  inferior  court  to  receive 
and  approve  an  appeal  bond  after  the  adjournment  of  the 
term  of  court,  when  he  has  no  power  to  act  after  such  ad- 
journment.1 

§  149.  The  province  of  the  writ,  in  so  far  as  it  affects 
the  action  of  inferior  courts,  is  not  to  be  extended  for  the 
purpose  of  compelling  such  courts  to  render  a  particular 
judgment  in  accordance  with  the  views  of  the  higher  court.2 
And  while  mandamus  is  the  appropriate  remedy  to  compel 
an  inferior  court  to  act  when  it  refuses  to  proceed  to  judg- 
ment in  a  cause  in  which  it  is  its  duty  to  proceed,  it  will  not 
lie  to  dictate  the  judgment  which  shall  be  rendered.  It  may 
therefore  compel  the  court  to  render  a  judgment,  but  it  does 
not  control  or  determine  what  the  judgment  shall  be.3  And 
while  it  is  proper  to  compel  the  inferior  tribunal  to  proceed 
and  to  render  some  judgment  in  a  case  where  it  has  refused 
or  neglected  to  act,  yet  the  writ  will  not  prescribe  the  party 
for  whom  judgment  shall  be  rendered,  since  this  would  be, 
in  effect,  to  introduce  the  supervisory  power  of  the  appel- 
late court  into  a  cause  yet  depending  in  the  inferior  tribunal, 
and  thus  prematurely  to  decide  the  case,  and  to  compel  the 
inferior  court  to  give  judgment,  not  in  accordance  with  its 
own  views,  but  in  conformity  with  the  opinion  of  the  higher 
tribunal.  Such  a  procedure  might  justly  be  regarded  as 
subversive  of  our  whole  system  of  jurisprudence.4 

§  150.  "While,  as  we  shall  hereafter  see,  the  authorities 
hold,  almost  without  exception,  that  in  all  matters  resting 
within  the  jurisdiction  of  an  inferior  court,  and  upon  which 
it  has  acted  in  a  judicial  capacity,  mandamus  will  not  lie  to 
review  its  proceedings,  or  to  revise  its  rulings,  yet  if  the 
matters  in  question  are  clearly  within  the  powers  of  the  in- 
ferior court,  but  it  refuses  to  exercise  its  jurisdiction,  or  to 
entertain  the  proceedings,  the  writ  will  lie  to  compel  the 

1  Gruner  v.  Moore,  6  Colo.  526.  4  Life  &   Fire   Insurance  Co.  v. 

2  Exparte  Cage,  45  Cal.  248.  Adams,  9  Pet.  573. 
*Exparte  Redd,  73  Ala.  548;  Peo- 
ple v.  Graham,  16  Colo.  347. 
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court  to  act.1  Thus,  when  it  is  made  the  duty  of  an  infe- 
rior court  to  entertain  and  to  determine  appeals  from  jus- 
tices of  the  peace,  mandamus  will  lie  for  a  refusal  to  perform 
this  duty.2  So  a  court  may  be  required  to  make  an  order 
to  enable  a  person  under  indictment  to  take  a  deposition 
to  which  he  is  entitled  under  the  laws  of  the  state.3  And 
the  writ  will  go  to  direct  a  court  to  make  final  determina- 
tion of  a  cause  when  it  has  declined  to  act,  and  has  simply 
stricken  the  cause  from  the  docket.4  But  it  will  not  lie  to 
compel  a  court  to  hear  and  determine  a  cause  over  which  it 
has  no  jurisdiction.8  And  it  has  been  refused  when  sought 
to  command  a  court  to  grant  a  jury  trial  in  a  cause,  the  judge 
not  having  actually  refused  such  trial,  but  having  announced 
his  intention  to  try  the  cause  without  a  jury.6  Nor  will  the 
writ  be  granted  to  compel  the  judge  of  an  inferior  court  to 
re-investigate  facts  and  circumstances  of  a  case  which  he  has 
previously  fully  examined  and  investigated,  since  he  has  the 
right  to  rely  upon  his  previous  decision,  based  upon  a  full 
investigation  of  the  facts.7  And  when  a  court  has  already 
acted  upon  a  matter  resting  within  its  discretion,  mandamus 
will  not  Ho  to  control  its  action  when  it  is  subject  to  review 
upon  appeal.8  So  it  will  not  go  to  compel  action  by  a  court 
until  it  is  made  clearly  to  appear  that  a  proper  application 
has  been  made  to  the  court  itself  to  take  the  required  action, 
and  that  it  has  unwarrantably  refused  to  proceed.9 

§  150a.     As  further  illustrating  the  use  of  this  remedy  to 
compel  judicial  action,  it  may  be  granted  to  require  a  court 

iBeguhl  v.  Swan,   89  CaL  411;  Floral  Springs  Water  Co.  v.  1 

State  v.  Laughlin,  75  Mo.  858;  Ex  14  Nev.  -|:!1. 

parte Henderson, OFla. 279; Cowan        »Oiboney  r.  Rogers,  «TJ  Ark.  !•;.•. 
.'  Grat  458;  Cowan        4State  v.  Cape  Uininl.au  Court 

v.  Fulton,  28  Grat   579;   Kent  v.  of  Coin  in.,  n  Pleas,  73  Mo.  560. 
Dickinson,  25  Grat  817;  •\Vh.-dinj;       »statn  ,-.  KUin-.  in 
B.  &  T.  R  Co.  7-.  1'aull,  39  W.  Va.       'State  v.  Rising,  15  X.-v.  ;f,i. 

!  •  i  Ala.  188;       7 />  ;»//•/••<  ampl..-!!.  -jn  Ala.  8ft, 

Floral  Springs  Water  Co.  Hst,,u,  >n>:.80Cal. 

1  t  N'ev.  481.  594. 

*  Ex  parte  Henderson,  0  Fla.  279;       'State  v.  Hunter,  4  Wash.  651. 
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to  hear  and  to  determine  a  motion  for  a  new  trial,  which  it 
is  its  duty  to  determine,  but  which  it  has  refused  to  hear.1 
It  may  also  be  used  to  compel  a  court  to  determine  a  pro- 
ceeding for  contempt,  which  it  has  improperly  refused  to 
hear  upon  the  ground  that  it  had  no  jurisdiction,  the  case 
being  one  clearly  within  its  jurisdiction.2  So  it  may  be 
granted  to  require  a  court  to  proceed  to  a  hearing  in  an  ac- 
tion for  the  foreclosure  of  a  mortgage,  which  it  has  improp- 
erly refused  to  entertain  upon  the  mistaken  ground  that 
another  court  had  jurisdiction  of  the  action.3  And  when  a 
judge  has  declined  to  act  in  a  pending  proceeding  upon  the 
ground  that  he  was  disqualified  by  reason  of  interest,  an  ap- 
pellate court,  being  of  opinion  that  such  ground  of  refusal 
was  unfounded,  may  by  mandamus  compel  him  to  hear  and 
to  decide  the  cause.4  But  the  writ  will  not  be  granted  to 
direct  a  court  to  appoint  commissioners  under  a  statute  for 
the  condemnation  of  lands  by  a  private  corporation,  when  it 
is  not  shown  that  the  lands  in  question  are  subject  to  con- 
demnation for  such  purpose.5  Nor  will  the  writ  go  to  com- 
pel a  court  to  decide  a  pending  motion  when  it  has  not 
refused  to  decide,  and  when  its  decision  has  not  been  so  long 
delayed  that  a  refusal  may  be  inferred  from  such  delay.6 
But  under  a  statute  authorizing  the  writ  to  compel  the  judge 
of  an  inferior  court  to  decide  a  cause  when  he  has  been 
guilty  of  an  "  unreasonable  delay  in  pronouncing  judgment," 
a  delay  of  five  months  after  the  submission  of  the  cause  has 
been  held  to  be  so  unreasonable  as  to  warrant  the  granting 
of  the  relief.7 

§  151.     A  distinction  is  recognized  between  cases  where  it 
is  sought  by  mandamus  to  control  the  decision  of  an  inferior 

1  State  v.  Stratton,  110  Mo.  426.  «  Detroit,  S.  &  D.  R.  Co.  v.  Gart- 

2  Temple  v.  Superior  Court,  70    ner,  95  Mich.  318. 

Cal.  211.  e  Baker  v.  State,  86  Wis.  474. 

3  Territory  v.  Judge  of  District  7  State  v.  Lazarus,  37  La.  An.  610. 
Court,  5  Dak.  275.  And  see  this  case  for  proceedings 

4  Ex  parte  State  Bar  Association,  in  contempt  against  such  judge 
92  Ala.  113.    See  Medlin  v.  Taylor,  for  failure   to    comply  with    the 
101  Ala.  239.  mandamus. 
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court  upon  the  merits  of  a  cause,  and  cases  where  it  has 
refused  to  go  into  the  merits  of  the  action,  upon  an  errone- 
ous construction  of  some  question  of  law  or  of  practice  pre- 
li  mi  nary  to  the  final  hearing.  And  while,  as  we  shall  see,  the 
decision  of  such  court  upon  the  merits  of  the  controversy 
will  not  be  controlled  by  mandamus,  yet  if  it  has  erroneously 
decided  some  question  of  law  or  of  practice  presented  as  a 
preliminary  objection,  and  upon  such  erroneous  const  ruction 
has  refused  to  go  into  the  merits  of  the  case,  mandamus  will 
lie  to  compel  it  to  proceed.1  For  example,  when,  in  &  statu- 
tory proceeding  instituted  to  test  the  election  of  an  officer, 
the  court  below  refuses  to  try  the  case  upon  its  merits,  and 
( I  Hashes  the  proceedings,  upon  the  ground  that  the  contest- 
ant has  not  given  the  notice  required  by  statute,  if  such 
court  has  erred  in  its  construction  of  the  statute  as  to  the 
notice  required,  the  writ  will  be  granted  to  compel  it  to 
reinstate  the  case  and  proceed  to  a  hearing.2  If,  however, 
the  point  raised  by  the  preliminary  question  be  purely  ;t 
matter  of  fact,  the  decision  of  the  inferior  tribunal  is  hind- 
ing  and  conclusive,  and  will  not  be  controlled  by  manda- 
mus.' 

§  152.  But  the  most  important  distinction  to  be  observe.  1 
in  administering  relief  by  mandamus  against  inferior  courts 
is,  that  while  they  may  be  compelled  to  act  when  they  have 
refused  to  proceed,  the  writ  being  regarded  as  the  most  lit 
tint:  remedy  to  set  them  in  motion,  yet  it  will  in  no  case 
command  the  inferior  tribunal  how  to  act,  nor  dictate  any 
sjM-citie  judgment  which  it  shall  render.  In  other  words, 
while  mandamus  is  regarded  as  the  appropriate  remedy  to 
set  the  machinery  of  the  courts  in  motion,  it  will  not  con- 
trol their  motion,  or  direct  the  performance  of  any  particu- 

1  Queen  v.  Justices  of  Kestevon,    State  v.  Judge  of  Seventh  Distn.-t 
8  Ad.  &  E.  (N  8.)  810;  Castellor.  St    Court,  88  La.  An.  499. 

1  m  nit  Court,  28  Mo.  259;        'Castello   r.  St    Louis    < 

•  •    of  Twenty-sixth    Court,  28  Mo.  259. 

District  Court,  84  La.  An.  1177;       «yu.-.-n  r-.  Justices  of  Keateven, 

8Ad.&E.(N.  a)810. 
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lar  judicial  act.1  And  it  is  this  peculiar  feature  of  the  writ, 
when  applied  as  a  corrective  of  judicial  inaction,  which 
distinguishes  it  from  cases  where  it  is  addressed  to  officers, 
especially  of  a  ministerial  character,  to  compel  the  perform- 
ance of  their  official  duties,  since  in  the  latter  class  of  cases  the 
writ  points  out  the  particular  act  which  is  to  be  performed.2 
And  the  distinction  prevails,  regardless  of  whether  the  party 
aggrieved  has  or  has  not  another  adequate  remedy  for  the 
grievance  sustained.3 

§  153.  In  conformity  with  the  distinction  noticed  in  the 
preceding  section,  it  is  held  that  mandamus  will  not  lie  to 
change  a  verdict,  or  to  alter  the  minutes  of  a  verdict  so  that 
they  may  correspond  with  the  fact,  since  the  propriety  of 
tl}e  mode  of  entering  the  verdict  is  properly  a  matter  for  the 
consideration  of  the  inferior  court,  and  the  granting  of  the 
writ  in  such  case  would  be  an  unwarrantable  interference 
with  the  exercise  of  the  functions  of  such  court.4  Kor  will 
the  writ  lie  to  compel  an  inferior  court  to  set  aside  a  verdict 
and  to  grant  a  new  trial,  this  being  a  matter  peculiarly 


within  its  own  cognizance.5 

1  Queen  v.  Justices  of  Middlesex, 
9  Ad.  &  E.  540;  Roberts  v.  Hols- 
worth,  5  Halst.  57;  People  v.  Judge 
of  "Wayne  Co.  Court,  1  Mich.  359; 
Sturgis  v.  Joy,  2  El.  &  BL  739; 
King  v.  Hewes,  3  Ad.  &  E.  725; 
King  v.  Justices  of  Suffolk,  5  Nev. 
&  Man.  139;  Anon.,  2  Halst.  160; 
Exparte  Chamberlain,  4  Cow.  49; 
Miltenberger  v.  St  Louis  Co.  Court, 
50  Mo.  172;  People  v.  Russell,  46 
Barb.  27;  Dixon  v.  Judge  of  Second 
Circuit,  4  Mo.  286;  Gunn's  Adm'r 
v.  County  of  Pulaski,  3  Ark.  427; 
Beebe  v.  Judge  of  Sixth  District 
Court,  28  La.  An.  905;  State  v. 
Judge  of  Third  District  Court,  32 
La.  An.  296;  Ex  parts,  Sawyer,  21 
Wall  235;  Ex  parte  Flippin,  94 
TJ.  S.  348;  Exparte  Loring,  94  U.  S. 
418;  Sprague  v.  Fawcett,  53  Cal. 


408;  Union  Colony  v.  Elliott,  5  Colo. 
371;  State  v.  Judges  of  Civil  Dis- 
trict Court,  34  La.  An.  1114;  Shine 
v.  Kentucky  Central  R.  Co.  85  Ky. 
177.  But  see,  contra,  People  v. 
Pearson,  1  Scam.  458,  where  the 
writ  was  granted  to  direct  a  judge 
to  vacate  an  order  for  a  continu- 
ance, and  to  grant  a  motion  which 
he  had  disallowed,  in  a  case  which 
was  deemed  "  too  clear  to  admit  of 
doubt."  But  the  correctness  of  the 
ruling,  even  in  such  a  case,  may 
well  be  doubted. 

2  Roberts  v.  Holsworth,  5  Halst.  57. 

3  People  v.  Judge  of  Wayne  Co. 
Court,  1  Mich.  359. 

<King  v.  Hewes,  3  Ad.  &  E.  725; 
King  v.  Justices  of  Suffolk,  5  Nev. 
&  Man.  139. 

sSquier  v.  Gale,  1  Halst  157. 
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§  1530.  A  judge  of  an  inferior  court  will  not  be  compelled 
by  mandamus  to  determine  a  motion  for  a  new  trial  in  a 
cause  heard  before  another  judge  who  has  since  died,  when 
respondent's  term  of  office  has  expired  by  resignation  pend- 
ing the  application  for  the  writ,  since,  if  granted,  the  writ 
must  necessarily  be  addressed  to  the  respondent  in  his  offi- 
cial capacity,  requiring  him  to  discharge  an  official  duty 
which  he  is  no  longer  able  to  perform.1  And  when  a  judge 
before  whom  a  cause  was  heard  and  a  verdict  rendered  died, 
pending  a  motion  for  a  new  trial,  a  mandamus  was  refused 
to  compel  another  judge  of  the  same  court  to  decide  such 
motion.2 

§  154.  The  writ  will  be  refused  when  its  purpose  is  to 
(•'impel  a  court  to  alter  its  record,  so  that  it  may  correspond 
with  the  state  of  facts  disclosed  by  affidavits  filed  with  and 
made  a  part  of  the  application  for  mandamus.3  And  the 
action  of  a  court  in  denying  a  motion  to  correct  the  record 
of  its  judgment  in  a  cause  is  so  far  judicial  in  its  nature,  that 
mandamus  will  not  go  to  review  or  to  control  such  action.4 
Xor  will  it  be  granted  to  compel  a  court  to  receive  a  par- 
ticular plea  offered  by  a  party  to  a  cause  pending  therein, 

1  People  v.  McConnell,  155  111.  192.  appear  from  the  opinion,  but  it 

In  tliis  case,  the  trial  judge  in  the  would  seem  to  be  that  ho  compe- 

•  •diirt  In 'low  having  died  after  ver-  tent  testimony  was  submitted  t«> 

diet  and  pending  a  motion  for  a  the  judge  upon  which  he  could 

TICU-  1  ri;i  1,  application  was  made  to  properly  decide  upon  the  merit  >  .  >f 

another  judge  of  the  same  court  to  the  motion.     And  the  court    <\ 

ni'l   determine  the  motion,  pressly  decline  to  pass  upon  the 

•:pr.  me  court  held  that  it  was  jurisdiction  of  the  judge  t< 

the  duty  of  the  latter  judge  to  de-  such  motion. 

the  motion,  upon  the produc-  * Dixon  t?.  Judge  of  Second  «'ir- 

tion  of  a  complete  transcript  of  the  cuit,  4  Mo.  280.    And  see  Kiny;  r. 

t.  >timony  and   of  all   t  In-  proci-ed-  .lu.-t  in  •-;  of  Suffolk,  ."»  N 

i|M>n  the  trial.  1-ut  that,  by  1 :!'.».  Hut  in  llemlee  r.  ( '\<-.\\<  Ian. I. 
reason  of  1  ktton  pending  MVt.t-rJ.it  is  held  that  man. la- 
th-- application,  the  relief  should  mil-  i-  a  pn>p  r  remedy  to  -• 

nied.  the   record  of  an  inferior  court  in 

••pic  V.  McConnell.  1  1C,  111.  :.::•.'.  accordance  with  the  f.. 

The  exact   ground  upon  which  the  <  I-:.,-  partc  Morgan,  114  U.S.  174, 
relief  was  re-fused  does  not  clearly 
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even  though  the  court  may  have  erred  in  rejecting  such 
plea.1  So  it  will  be  refused  when  sought  to  compel  the 
court  to  reinstate  an  appeal  from  a  justice  of  the  peace  or 
from  an  inferior  court,  which  it  has  dismissed.2  So,  too,  it 
will  not  lie  to  compel  the  court  to  give  a  particular  construc- 
tion to  a  statute,  in  a  matter  properly  within  its  jurisdiction.3 
And  in  all  such  cases  the  writ  is  refused,  regardless  of 
whether  the  inferior  tribunal  has  decided  properly  or  im- 
properly in  the  first  instance.4  N"or  will  it  be  granted  to 
require  a  court  to  give  effect  to  a  disputed  stipulation  for 
the  settlement  of  a  cause.5 

§  155.  In  conformity  with  the  distinction  under  consid- 
eration, it  has  also  been  held  that  mandamus  will  not  lie  to 
compel  the  granting  of  a  writ  of  habeas  corpus,  the  power 
to  hear  and  determine  applications  for  this  writ  being  purely 
a  judicial  power.6  Nor  will  it  be  granted  to  require  obedi- 
ence to  a  writ  of  habeas  corpus  issued  by  a  lower  court.7 
Xor  will  it  lie  to  compel  an  inferior  court  to  punish  a  wit- 
ness for  contempt  in  non-attendance,  since  every  court  must 
itself  be  the  sole  judge  of  whether  a  contempt  has  been  com- 
mitted against  its  process.8  So  it  will  not  be  allowed  to  re- 
view an  order  of  an  inferior  court  dismissing  a  proceeding 
for  contempt  in  violating  an  injunction,  and  to  compel  the 
court  to  punish  for  such  contempt,  even  though  it  may  have 
erred  in  dismissing  the  proceeding.9  It  will  also  be  refused 
when  sought  to  require  a  court  to  hear  an  application  for 
the  discharge  of  the  relator  from  imprisonment  for  con- 


1  Anon.,  2  Halst.  160. 

2  People  v.  Judge  of  "Wayne  Co. 
Court,  1  Mich.  359;  Evving  v.  Cohen, 
63  Tex.  482;  State  v.  King,  32  Fla, 
416;   State  v.  Judges   of  Court  of 
Appeals,  37  La,  An.  Ill;  State  v. 
Rightor,  36  La.  An.  200.    See,  con- 
tra,  State    v.    District    Court,    13 
Mont.  370. 

3  Sturgis  v.  Joy,  2  EL  &  El  739. 


4  Anon.,  2  Halst,  160;  Sturgis  v. 
Joy,  2  EL  &  Bl.  739. 

5Leavitt  v.  Judge  of  Superior 
Court,  52  Mich.  595. 

6  People  v.  Russell,  46  Barb.  27; 
Ex  pa rte  Jones,  94  Ala.  33. 

'  People  v.  Edwards,  66  111.  59. 

8  Ex  parte  Chamberlain,  4  Cow. 
49. 

9Heilbron  v.  Superior  Court,  7'2 
Cal.  96. 
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tempt,  when  the  answer  to  the  petition  shows  that  the  court 
finally  heard  the  application  and  has  refused  the  dis- 
j  o  because,  in  its  judgment,  the  relator  was  not  entitled 
thereto.1  And  when,  under  the  laws  of  a  state,  the  appoint- 
ment of  deputy  sheriffs  is  required  to  be  submitted  to  a 
judge  for  confirmation,  and  in  the  exercise  of  his  discretion 
In-  has  declined  to  confirm  an  appointment,  his  action  will 
not  be  controlled  by  mandamus.2  So  the  relief  will  be  de- 
nied when  it  is  sought  to  compel  a  court  to  impanel  a  jury 
i"  determine  the  amount  of  compensation  to  be  paid  for 
land  taken  by  a  railway  company  for  its  right  of  way,  when 
the  court  has,  in  the  exercise  of  its  judgment,  sustained  a 
motion  to  dismiss  the  cause  upon  the  ground  that  there  was 
no  right  of  action.3  And  when  the  alternative  writ  has 
been  granted  commanding  a  judge  to  decide  a  motion  alleged 
to  be  pending  before  him,  the  writ  will  be  quashed  upon  a 
return  showing  to  the  satisfaction  of  the  court  that  no  such 
motion  is  pending.4  So  when  an  inferior  court,  of  limited 
jurisdiction,  is  vested  by  law  with  the  power  of  hearing  and 
<•< .riveting  errors  in  the  as-oMnent  of  taxes,  its  action  will 
not  be  controlled  by  mandamus,  since  the  hearing  and  deter- 
mination of  applications  for  the  correction  of  assessments  is 
a  judicial  and  not  a  ministerial  act.* 

§  156.     The  fundamental  principle  underlying  the  entire 

jurisdiction  by  mandamus  over  the  action  of  inferior  courts 

is,  that,  iu  all  matters  resting  within  the  discretion  of  the. 

inferior  tribunal,  the  writ  will  not  goto  control  or  interfere 

with  the  exercise  of  such  discretion.     And  while  the  juris- 

•:i  <>f  superior  common-law  courts  over  courts  of  inferior 

:>:,  liy  the   writ  of  mandamus,  is  well  established,  it   is 

i  with  the  utnio>t   c;mtion,  lest  thero  should  \^ 
improper  interference  with  theoxcrci-e  of  the  judicial  powers 
of  the  court  below,  and  the  writ  is  granted  only  in  such 

1  In  rt  Wilaon,  75  CaL  580.  « st.it<>  r.  Judge  of  District  Court, 

•o  v.  Read,  41  La.  An.  7fc          8N.  I>.K 

vurky  Ontr.il   IL         ''Mill,'  St   Louis   Co. 

.  KV.  i;:. 
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manner  as  to  leave  the  inferior  tribunal  untrammeled  in  the 
exercise  of  the  discretionary  or  judicial  powers  with  which 
it  is  properly  vested  by  law.  And  the  rule  may  be  regarded 
as  established  by  an  overwhelming  current  of  authority, 
both  English  and  American,  that  mandamus  will  not  lie  to 
control  the  exercise  of  the  discretion  of  inferior  courts ;  and 
when  such  courts  have  acted  judicially  upon  a  matter  prop- 
erly presented  to  them,  their  decision  can  not  be  altered  or 
controlled  by  mandamus  from  a  superior  tribunal.1  And  it 


1  Judges  of  Oneida  Common 
Pleas  v.  People,  18  Wend.  79,  over- 
ruling People  v.  Superior  Court  of 
N.  Y.,  5  Wend.  114;  Ex  parte  Bacon 
and  Lyon,  6  Cow.  392;  Ex  parte 
Benson,  7  Cow.  363 ;  Ex  parte  Baily, 
2  Cow.  479;  Ex  parte  Nelson,  1 
Cow.  417;  People  v.  New  York 
Common  Pleas,  19  Wend.  113;  Peo- 
ple v.  Judges  of  Oneida  Common 
Pleas,  21  Wend.  20,  overruling  Peo- 
ple v.  Niagara  Common  Pleas,  12 
Wend.  246;  People  v.  Superior 
Court  of  New  York,  19  Wend.  68; 
Ex  parte  Bassett,  2  Cow.  458;  Gil- 
bert v.  Judges  of  Niagara  Co.,  8 
Cow.  59;  Ex  parte  Johnson,  3  Cow. 
371;  People  v.  Superior  Court  of 
New  York,  19  Wend.  701;  Ex  parte 
Davenport,  6  Pet  661;  United 
States  v.  Lawrence,  3  Dall.  42;  Ex 
parte  Poultney,  12  Pet.  472;  Post- 
master-General v.  Trigg,  11  Pet. 
173;  Ex  parte  Roberts,  6  Pet  216; 
Ex  parte  Taylor,  14  How.  3;  Ex 
parte  Many,  14  How.  24;  Ex  parte 
Burtis,  103  U.  S.  238;  Ex  parte 
Railway  Company,  101  U.  S.  711; 
In  re  Hawkins,  147  U.  S.  486;  In  re 
Haberman  Manufacturing  Co.,  147 
U.  S.  525;  Ex  parte  City  Council 
of  Montgomery,  24  Ala.  98;  Ex 
parte  Opdyke,  62  Ala.  68;  State  v. 
Court  of  Common  Pleas,  38  N.  J. 


L.  182;  State  v.  Norton,  20  Kan. 
506;  Strahan  v.  County  Court,  65 
Mo.  644;  Ex  parte  Henry,  24  Ala. 
638;  Ex  parte  Gresham,  82  Ala. 
359;  Gunn's  Adm'r  v.  County  of 
Pulaski,  3  Ark.  427 ;  Ex  parte  Hays, 
26  Ark.  510;  McMillen  v.  Smith, 
Ib.  613;  Goheen  v.  Myers,  18  B. 
Mon.  423;  Louisiana  v.  Judge  of 
Parish  Court,  15  La.  521 ;  State  v. 
Judge  of  Superior  District  Court, 
26  La.  An.  116;  State  v.  Rightor, 
36  La.  An.  112;  State  v.  Rightor, 
38  La.  An.  558;  State  v.  Judge  of 
Twenty-second  District  Court,  44 
La.  An.  1085;  Cassidy  v.  Young,  92 
Ky.  227;  Willard  v.  Superior  Court, 
82  CaL  456;  Broder  v.  Superior 
Court,  103  CaL  121;  Common- 
wealth v.  McLaughlin,  120  Pa.  St. 
518;  People  v.  Sexton,  37  CaL  532; 
Barksdale  v.  Cobb,  16  Ga.  13;  Ex 
parte  Banks,  28  Ala.  28;  People  v. 
Williams,  55  111.  178;  People  v. 
Judge  of  Probate,  16  Mich.  204; 
People  v.  Osceola  Circuit  Judge, 
30  Mich.  99;  People  v.  Marquette 
Circuit  Judge,  38  Mich.  244;  Peo- 
ple v.  St.  Joseph  Circuit  Judge,  39 
Mich.  21;  People  v.  Judge  of  Su- 
perior Court,  40  Mich.  169;  Chi- 
cago &  Northwestern  R.  Co.  v. 
Genesee  Circuit  Judge,  40  Mich. 
168;  People  v.  Judge  of  Superior 
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is  important  to  observe  that  the  rule  applies  with  equal 
force,  regardless  of  the  propriety  or  impropriety  of  the  ac- 
tion of  the  inferior  court.  It  is  sufficient  that  the  discre- 
tion has  been  exercised,  and,  whether  rightly  or  wrongly 
exercised,  it  can  not  be  questioned  by  mandamus.1 

§  157.  Having,  in  the  preceding  section,  considered  the 
general  rule  denying  the  writ  in  cases  where  it  is  invoked  to 
control  the  judgment  or  discretion  of  an  inferior  court,  it 
may  not  be  inappropriate  to  consider  some  of  the  applica 
tions  of  the  rule,  as  well  as  a  few  apparent  exceptions  which 
have  been  recognized.  And  it  may  be  said,  generally,  that 
the  discretion  of  inferior  courts  over  questions  of  pleading 
arising  in  the  course  of  their  proceedings  will  not  be  con- 
trolled by  mandamus.2  Thus,  when  a  court  has  set  aside 
certain  pleas  offered  in  a  suit  pending  therein,  and  has  or- 
dered them  to  be  stricken  out  as  a  nullity,  it  will  not  be 
compelled  to  restore  the  pleas  and  to  vacate  its  order.* 
So  the  discretion  of  courts  of  equity  as  to  regulating  the 
time  and  manner  of  appearing  and  answering  in  chancery 
causes,  will  not  ordinarily  be  interfered  with  by  mandamus. 
such  courts  being  at  liberty  to  enlarge  and  extend  the  time 
for  appearance  and  answer,  whenever  the  purposes  of  justice 
require  this  course.4  And  since  the  granting  of  a  rehearing 

Court,  41  Mich.  81 ;  People  v.  Mont-  *  Ex  parte  Davenport,  0  Pet  601 ; 

calm  Circuit  Judge,  41  Mich.  550;  Ex  parte  Poultney,  13   Pet  47 .'. 

People  v.  Wayne  Circuit  Judge,  41  But  see,  c<»itni.  People  v.  Superior 

Mi.-!,.  .v,l ;  People  v.  Judge  of  Su-  Court  of  New  York,  18  Wen. I.  0 

jxT-ior  Court. -II  Mich..")-.  Kc  parte  where  it  is  held  that  if  the  intVri«»r 

Johnson, -j:,  Ark.  Hi  I;  King  v.  Jus-  court  has  plainly  erred  and  ex- 

of  C;iml>ri.l;:>--hirc,  1  Dow.  &  ceeded  its  authority  in  allowing  ;m 

11  K  ll:irl;nnl.   8  Ad.  amendment,  u  hi. -h  was  not  within 

&  E.  826;  Queen  v.  <>M  Hall.  10  A<1.  its  legnl  dis.-r.  (ion,  the  writ  will 

&  E.2IH;  Queen  r.  Justices  of  Lon-  li«-  t"  compel  such  court  to  vacate 

don  (1895),  1  Q.   R  616.    But  see,  the  order.    And  see  People  r.  New 

r.  Columhia  Com-  York    Common    Pleas,   18  Wen.l. 

mon  Pleas,  1  Wend.  207;  Blunt  v.  ft:::                >tc  Lawrence,  84  Ala. 

Greenwood,  1  Cow.  -I  in. 

I  Queen  v.  Hnrlnnd,  8  Ad.  A  E.  •*                                                  '.HI. 

State  v.    Watts.  8    La.    76;  '                  Poultney,  13  Pet  1 
Wright  v.  Baker,  94  Ky.  848. 
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in  an  equity  cause  rests  in  the  judicial  discretion  of  the 
chancellor,  mandamus  will  not  lie  to  require  him  to  set  aside 
an  order  requiring  a  rehearing.1  So  the  question  whether 
the  parties  to  a  cause  are  entitled  to  a  jury  trial  is  a  ques- 
tion of  law,  to  be  determined  by  the  court  in  which  the  ac- 
tion is  pending,  and  since  its  errors  may  be  corrected  by 
appeal,  mandamus  will  not  go  to  compel  it  to  award  a  jury 
trial.2  And  the  order  of  a  subordinate  court  granting  a 
feigned  issue,  to  test  the  validity  of  a  judgment,  is  not  sub- 
ject to  review  on  mandamus.3 

§  158.  Mandamus  will  not  lie  to  compel  a  court  to  vacate 
a  rule  or  order  setting  aside  an  execution,  such  a  case  being 

O  7  O 

regarded  as  inappropriate  for  the  exercise  of  the  jurisdiction.4 
Nor  will  a  rule  be  granted  requiring  an  inferior  court  to 
show  cause  why  the  writ  should  not  be  granted,  to  compel 
such  court  to  issue  an  execution  which  it  has  refused,  when 
the  record  discloses  that  the  court  refused  the  execution  after 
"  mature  deliberation,"  and  when  there  is  nothing  in  the 
record  disclosing  a,prima  facie  case  of  mistake,  misconduct 
or  omission  of  duty  on  the  part  of  the  court.5  And  the  writ 
will  not  go  in  behalf  of  a  purchaser  at  an  execution  sale  to 
compel  the  judgment  debtor  to  deliver  to  the  purchaser  the 
property  sold ;  and  the  fact  that  the  property  is  a  franchise 
instead  of  tangible  property  does  not  entitle  the  purchaser 
to  the  relief.6 

§  159.  The  general  subject  of  costs  and  questions  con- 
nected with  the  taxation  of  costs  being  largely  matters  of 
judicial  discretion,  the  courts  are  not  inclined  to  interfere 
with  the  exercise  of  this  discretion  by  inferior  tribunals,  and 
mandamus  will  not  lie  to  modify  or  control  their  rulings  as 
to  costs.7  And  the  rule  is  not  limited  to  courts  proper,  but 

1  Ex  parte  Gresham,  82  Ala.  359.        5  Postmaster-General  v.  Trigg,  11 

2  Donohue  v.  Superior  Court,  93    Pet.  173. 

CaL  252.  6  Gregory  v.  Blanchard,  98  CaL 

3  People  v.  Ulster  Common  Pleas,    311. 

18  Wend.  628.  7  Ex  parte  Nelson,  1  Cow.  417; 

4Vandeveer  v.  Conover,  1  Har.    People  v.  New  York  Common  Pleas, 

(N.  J.)  271.  19  Wend.  113;  Jansen  v.  Davison,  3 
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is  extended  to  subordinate  tribunals  of  a  quasi-judicial  nat- 
ure as  well.  And  when  such  a  tribunal,  upon  a  proper  ap- 
plication, has  refused  costs  in  a  matter  pending  before  it, 
the  writ  will  not  lie  to  compel  it  to  allow  such  costs.1  So 
when  the  amount  of  costs  was  left  blank  in  the  record  of  a 
judgment,  and  upon  the  case  being  affirmed  on  error,  and 
sent  back  to  the  court  below,  it  refused  a  motion  to  amend 
the  record  by  inserting  the  amount  of  taxed  costs,  it  was 
held  that  mandamus  would  not  lie  after  such  refusal,  to 
compel  the  allowance  of  the  costs.2 

§  ICO.  The  control  of  courts  of  general  common-law  juris- 
diction over  the  setting  aside  of  defaults  and  the  granting 
of  new  trials  will  not  be  interfered  with  by  mandamus.3 
And  in  this  respect  an  application  for  the  writ  to  compel  an 
inferior  court  to  set  aside  a  default  and  inquest  is  not  distin- 
guishable, in  principle,  from  applications  for  new  trials,  and 
these  are  always  considered  as  resting  in  the  sound  discre- 
tion of  the  court  to  which  they  are  addressed,  and  not  sub- 
ject to  review  by  mandamus.4  And  the  granting  or  refusing 
of  a  rule  to  set  aside  a  default,  not  being  governed  by  fixed 
and  imperative  rules,  but  being  rather  a  matter  of  sound  ju- 
dicial discretion,  will  not  be  interfered  with  by  mandamus.5 

Johns.  Cas.  72;  Peralta  v.  Adams,  2  Watts,  8  La,  76.    But  see  People  v. 
CaL  594;  Ex  parte  Many,  14  How.  Columbia  Common  Pleas,  1  \Yni.I. 
24;  State  v.  Judge  of  Kenosha  Cir-  297,  where  it  is  held  that  the  ad- 
mit Court,  8  Wis.  809.  missibility  of  affidavits  of  jurors, 
1  Chase  v.  Blackstone  Canal  Co.,  upon  a  motion  for  a  new  trial,  is 
10  Pick.  244;  Morse,  Petitioner,  18  not  a  question  of  judicial  discre- 
•143.  tion,  but  purely  one  of  la\v,  which 

i>iirte   Many,  14  How.  24.  may  be  investigated  by  the 

I'.ut  the  writ  will  Ho  from  an  ap^  rior  court  upon  an  application  for 

pellate  toan  inf.  riorcourtto  com-  amandamus.    The  doctrine  ot  thi-^ 

to  make  an  order  for  costs  in  case,  however,  may  be  rt^ 

conformity  with   the  decision  of  as  substantially  overruled  by  tin: 

.•pfllatf  court  pr.'viimxly  IVM-  opinion  of  the  court  in  Judges  of 

dered.    Jared  t>.  Hill.  1  Blarkf.  i">.  On.  i.l.-i  Common  Pleas  u  People, 

•  Ex  parte  Roberts,  6  Pet  216;  Ex  18  Wend.  79. 
parte  Bacon  and  Lyon,6  Cow.  392;        4  Roberts,  0  Pet.  216. 

•1.7  Cow.  868;  Ex       */>/.<irteBaconandLyon,6Cow. 

:\,  -j  Co\v.  479;  State  v.  892;  Ex  parte  Benson,  7  Cow.  868. 
12 
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!Nor  is  the  rule  altered  or  varied  by  the  fact  that  the  court 
below  may  have  decided  erroneously  in  rejecting  the  appli- 
cation in  the  first  instance.  Thus,  the  writ  has  been  refused 
Avhen  it  was  sought  to  compel  the  granting  of  a  new  trial 
on  the  ground  that  the  court  had  erred  in  its  instructions  to 
the  jury,  since  such  questions  were  properly  within  the  dis- 
cretion of  the  inferior  court,  and  the  remedy  should  be 
sought  by  appeal  or  writ  of  error.  Any  other  rule  must 
necessarily  result  in  an  endless  conflict  of  opinion  upon  ques- 
tions which,  from  their  very  nature,  should  be  finally  adju- 
dicated by  the  inferior  court.1  And  the  writ  will  not  go  to 
direct  a  court  to  set  aside  an  order  granting  a  new  trial,  and 
to  require  it  to  proceed  with  the  cause  as  if  such  order  had 
not  been  made.2 

§  161.  The  rule  as  above  stated,  denying  the  writ  when 
it  is  sought  to  compel  the  granting  of  a  new  trial,  has  not 
been  established  without  some  conflict  of  authority.  And 
it  was  formerly  held  by  the  courts  of  New  York,  that  if  the 
inferior  court,  in  passing  upon  the  application  for  a  new  trial, 
should  deny  to  a  party  the  benefit  of  an  established  rule  of 
practice,  not  dependent  at  all  upon  circumstances,  the  supe- 
rior court  might  interfere.  Thus,  when  a  rule  had  been 
granted  for  a  new  trial,  upon  the  ground  of  newly-discovered 
evidence,  and  upon  the  application  for  a  mandamus  to  vacate 
the  rule  it  appeared  that  the  plaintiffs  were  guilty  of  gross 
negligence  in  not  procuring  the  evidence  upon  the  former 
trial,  and  that  it  was,  at  the  most,  merely  cumulative  evi- 
dence, and  that  established  rules  of  practice  had  thus  been 
violated,  it  was  held  a  proper  case  for  mandamus.*  This 
doctrine,  however,  is  plainly  inconsistent  with  the  general 
current  of  authority,  and  has  been  expressly  overruled  in 
ISTew  York.4 

lEx  parte  Baily,  2  Cow.  479;  York,  5  Wend.  114  And  see  Same 

State  v.  Watts,  8  La.  76.  v.  Same,  10  Wend.  285. 

2  People  v.  District  Court,  14  Colo.  4  Judges  of  Oneida  Common  Pleas 

396.  v.  People,  18  Wend.  79. 

'  People  v.  Superior  Court  of  New 
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§  162.  Upon  principles  similar  to  those  discussed  in  the 
preceding  sections,  the  writ  will  be  refused  when  it  is  sought 
for  the  purpose  of  regulating  or  interfering  with  the  con- 
trol of  courts  over  their  own  referees,  where  the  practice 
prevails  of  referring  causes  for  hearing  and  investigation. 
And  the  writ  will  not  lie  to  compel  a  court  to  vacate  an 
order  setting  aside  a  report  of  referees,  even  though  the  court 
to  which  the  application  is  made  is  satisfied  that  the  inferior 
tribunal  erred  in  setting  aside  the  report.1  Thus,  when  the 
court  below  had  set  aside  the  report  on  the  ground  that  it 
was  based  upon  the  testimony  of  a  witness  who  was  not 
credible,  mandamus  to  vacate  the  rule  was  refused,  notwith- 
>t;i tiding  the  inferior  court  had  decided  erroneously.2  Nor 
will  the  writ  be  granted  in  the  class  of  cases  under  consid- 
eration because  the  court  below  has  mistaken  the  weight 
of  evidence,  since  mandamus  deals  only  with  questions  of 
law,  and  it  is  not  its  province  to  determine  disputed  ques- 
tions of  fact.8 

§  163.  We  have  already  seen  that  the  discretion  of  in- 
tVrior  courts  over  questions  of  pleading  arising  therein  is 
not  subject  to  control  by  mandamus.  The  same  rule  ap- 
plies as  to  mere  questions  of  practice;  and  while  it  has  been 
In 'Id  that  errors  in  such  matters  may  be  corrected  by  man- 
damus,4 yet  the  later  and  better  considered  doctrine  is  that 
the  writ  will  not  lie  to  interfere  with  the  discretion  of  an 
ior  court  upon  questions  of  practice.6 

§  164.  In  further  illustration  of  the  rule  that  mandamus 
will  not  lie  to  control  the  exercise  of  judicial  discretion,  it 
will  ho  refused  when  sought  to  compel  a  court  or  jnd 

icular  bond  which  has  been  rejected  for  insnlli- 

1  People   v.    Judges   of   Oneids       <  Blunt  v.  Greenwood,  1  Cow.  15, 
<  '<  iimnon  Pleas,  21  Wend.  20,  over-    where  the  writ  was  granted  to  corn- 
ruling  People  v.  Niagara  Common    pel  a  court  to  vacate  an  order  set- 

;  Ex  parte  Has-  ting  aside  a  fl.  fa. 

Cow.  458.  *Ex  parte  Coster,  7  Cow. 

2  Ex  parte  Bassett,  2  Cow.  45&  See,  also,  People  v.  Judges  of  Chau- 
1  People  v.  Superior  Court  of  New  tauque  Common  Pleas,  1  Wend.  73. 

Y..rk.  ill  W.-n.l.  68t 
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ciency.  And  when  the  court  has  passed  upon  and  adjudi- 
cated the  question  of  the  sufficiency  of  the  bond  in  a  judicial 
proceeding,  mandamus  will  not  lie.1  So  when  the  duty  of 
judging  of  the  sufficiency  of  sureties  upon  an  official  bond 
is  by  law  devolved  upon  an  inferior  court,  and  it  has  passed 
upon  the  question  and  decided  that  the  sureties  were  insuffi- 
cient, its  decision  is  not  subject  to  review  by  mandamus.2 

§  165.  The  writ  will  not  lie  to  compel  a  court  to  hear 
the  application  of  an  insolvent  debtor  for  his  discharge 
under  the  laws  of  a  state,  when  the  court,  upon  due  appli- 
cation, has  decided  that  he  was  not  entitled  to  such  hearing.8 
And  upon  similar  principles  the  relief  will  be  refused,  when 
it  is  invoked  to  compel  commissioners  of  bankruptcy  under 
a  state  law  to  give  the  bankrupt  a  certificate  of  conformity, 
when  it  is  shown  by  the  return  of  the  commissioners  that 
they  had  reason  to  doubt  that  the  disclosure  made  by  the 
bankrupt  was  a  true  disclosure  of  all  his  estate  and  effects. 
And  this  is  true,  even  though  the  court  to  which  the  appli- 
cation for  the  writ  is  addressed  should  differ  in  opinion  from 
the  commissioners  upon  the  question  of  the  sufficiency  of 
the  bankrupt's  disclosures.4 

§  166.  The  aid  of  mandamus  has  sometimes  been  invoked 
to  control  the  action  of  inferior  courts  of  equity  over  the 
subject  of  injunctions,  and  to  compel  them  to  grant  or  to 
dissolve  an  injunction  in  accordance  with  the  views  of  the 
superior  tribunal  as  to  its  propriety  or  impropriety.  While 
there  are  cases  where  the  courts,  adopting  the  theory  that 
the  granting  or  withholding  of  an  injunction  is  the  exercise 
of  a  mere  ministerial  discretion,  have  interfered  by  man- 
damus to  compel  the  granting  of  the  relief  when  it  has  been 
improperly  refused,5  yet  these  cases  have  been  overruled  by 

1  State  v.  Bowen,  6  Ala.  511.  3  Thomas  v.  His  Creditors,  1  Har. 

-  Thomason  v.  Justices,  3  Humph.  (N.  J.)  272. 

233.    For  cases  where  mandamus  *  Respublica  v,  Clarkson,  1  Yeates 

will  lie  to  direct  a  court  to  act  (2d  ed.)  46. 

upon  a  bond  presented  for  its  ap-  6Ex  parte  Con  way,  4  Ark  302; 

proval,  see  §  231,  post.  Ex  parte  Pile,  9  Ark.  336.    But 
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later  and  better  considered  decisions,  and  the  contrary  doc- 
trine has  been  established.  And  the  rule  may  now  be  re- 
garded as  well  settled,  both  upon  principle  and  authority, 
that  the  granting  or  dissolving  of  injunctions  is  a  matter  of 
purely  judicial  discretion,  and  when  this  discretion  has  once 
been  exercised  and  the  inferior  court  has  refused  to  grant 
an  injunction,  or,  if  already  granted,  has  refused  to  dissolve 
ir.  mandamus  will  not  lie  to  control  such  decision.1  Thus, 
the  writ  will  not  be  granted  to  compel  the  dissolution  of  an 
injunction  by  an  inferior  court,  even  though  it  is  al 
that  the  defendant  in  the  injunction  suit  has  by  his  ar 
fully  denied  all  the  equities  of  the  injunction  bill,  and  that 
he  is  without  the  right  of  appeal  from  the  decision  of  the 
court  refusing  the  dissolution,  since  in  such  case  the  de» 
of  the  inferior  court  is  final  and  conclusive.2  So  the  writ 
\\  ill  not  go  from  an  appellate  court  to  enforce  obedience  to 
ree  of  an  inferior  court  granting  an  injunction,  when 
!-»t  shoun  that  the  latter  court  could  not  enforce  its 
own  decree  upon  a  proper  application  for  that  pm  j 
But  it  has  been  held  in  California  that  mandamus  will  lie  to 
compel  a  court  to  issue  an  attachment  for  violation  of  an 
injunction,  the  remedy  by  appeal  being  considered  inade- 
quate in  such  case.4  This  doctrine,  however,  is  plainly  in- 

is  the  mandamus  District  Court,  28  La.  An.  905.  And 

was  allowed  only  in  cases  where  see  State  v.  Parish  Judge  of  St. 

personal  injury  was  likely  to  result  Bernard,  81  La.  An.  794;  Stater, 

without  tin-  n-lii-f;  and  wlim-  the  Judge  of  Sixth  District  Co 

relator  showed  no  injury  sustained  La.  An.  549;    State   v.  Judge  of 

Ky  himself  dillVri-iit  fnnii  that  ruin-  T\\ .  ni  \  In  -t    .Judicial    I 

tin;  whole  community,  the  La.  An.  394.    But  see,  contra 

writ  was  not  granted.    Jones  v.  v.  Lazarus,  86  La.  An.  578;  Stater. 

City  of  Little  Rock,  25  Ark.  801.  Young,  88  La.  An.  928;  State  v. 

Hut  tin-  d.w-trine  of  the  earlifr  Ar-  Judge  of  Eleventh  District  Court, 

kansat  cases    has  been   entirely  40  La.  An.  200. 

overruled.    See  note  infra.  ty  Council  of  Mont- 

lays,  96  Ark.   v  ry.  24  Ala.  98. 

M.Mill.u    r.   Smith.   II..  618;    Ex  » State  tx  County  of  Fill  more,  82 

"ry,  Neb.  870. 

•:\    \la.  '.i*:  }•:.<•  parts  Schwab,  98  «Morce«l  Mining  Co.  B 

U.  8.840;  Beebe  v.  Judge  of  Sixth  7  Cat  131;  Ortn.au  .-.  l»ix..n.  9CaL 
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consistent  with  the  principles  already  discussed,  and  it  is 
believed  to  prevail  in  no  other  state. 

§  167.  The  writ  will  not  be  granted  to  compel  a  court  to 
enter  judgment  upon  one  of  several  verdicts  found  by  a 
jury,  when  it  has  already  passed  upon  the  question,  and,  in 
the  exercise  of  its  discretion,  has  refused  to  enter  judgment.1 
So  it  will  be  refused  when  the  purpose  of  the  application  is 
to  compel  the  court  to  enter  judgment  in  a  cause  in  which 
it  has  seen  fit  to  grant  a  new  trial,  since  the  question  of  the 
propriety  or  impropriety  of  granting  a  new  trial  is  a  ques- 
tion which  can  not  be  entertained  upon  proceedings  in  man- 
damus.2 Nor  will  the  writ  be  allowed  to  compel  an  inferior 
court  to  receive  certain  testimony  in  a  cause  pending  therein, 
the  admissibility  of  testimony  being  a  question  addressed 
wholly  to  the  judgment  of  the  court  itself.3  And  when  a 
court,  acting  within  the  limits  of  its  lawful  authority  and 
jurisdiction,  has  suspended  sentence  after  conviction  in  a 
criminal  cause,  mandamus  will  not  go  to  require  such  court 
to  proceed  to  sentence  and  judgment  against  the  prisoner.4 

§  168.  The  discretion  of  inferior  courts  in  such  matters 
as  the  granting  of  continuances,  or  the  stay  of  proceedings, 
will  not  be  controlled  by  mandamus.5  And  when  a  court 
has  ordered  a  stay  of  proceedings  under  a  levy  until  the  de- 
termination of  a  suit  in  replevin  concerning  the  same  prop- 
erty upon  which  the  execution  has  been  levied,  the  order 
being  one  which  the  court  was  fully  competent  to  make,  it 
will  not  be  compelled  by  mandamus  to  vacate  such  order.6 

33.    But  see   Fremont  v.  Merced  shire,  1  Dow.  &  Ky.  325;  Scott  v. 

Mining  Co.,  9  CaL  18.  Superior  Court,  75  CaL  114 

1  Ex  parte  Henry,  24  Ala,  638.  <  People  v.  Court  of  Sessions,  141 
But  in  State  v.  Adams,  76  Mo.  605,  N.  Y.  288. 

mandamus  was  granted  to  compel  5  Louisiana  v.  Judge  of    Parish 

a  court  to  enter  judgment  upon  a  Court,  15  La.  521;  People  v.  Supe- 

verdict.  rior  Court  of  New  York,  19  Wend. 

2  State  v.  Watts,  8  La.  76;  State  701;  Territory  v.  Ortiz,!  NewMex- 
v.  Kinkaid,  23  Neb.  641.  ico,  5. 

3  King  v.  Justices  of  Cambridge-  6  People  v.  Superior  Court  of  New 

York,  19  Wend.  701. 
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§  169.  As  further  illustrating  the  rule  that  the  writ  is 
not  granted  to  control  or  to  interfere  with  the  discretion  of 
inferior  courts,  it  is  held  that  when,  on  setting  aside  a  writ 
of  ca.  sa.j  the  court  has  imposed  a  condition  that  defendant 
should  stipulate  not  to  bring  an  action  of  false  imprisonment 
against  the  plaintiff,  mandamus  will  not  lie  to  compel  the 
court  to  strike  out  this  condition,  it  being  addressed  wholly 
to  the  discretion  of  the  court.1  So  when  it  is  provided  by 
statute  that  the  sufficiency  of  an  affidavit  to  hold  to  bail, 
and  the  amount  of  bail  to  be  given,  are  to  be  decided  by  the 
court,  and  it  has  already  passed  upon  the  question  and  held 
such  an  affidavit  sufficient,  the  writ  will  not  lie,  since  its 
effect  in  such  case  would  be  to  control  the  judgment  of  an 
inferior  court  while  acting  within  the  scope  of  its  author- 
ity.2 

§  170.  Mandamus  will  not  lie  to  compel  the  judges  of  an 
inferior  court  to  proceed  against  justices  of  the  peace  for 
malfeasance  in  office,  when  under  the  constitution  and  laws 
of  the  state  the  judges  are  vested  with  discretionary  powers 
as  to  instituting  such  proceedings,  and,  in  tae  exercise  of 
their  discretion,  have  refused  to  proceed.3  Nor  will  it  lie  to 
compel  a  court  to  discharge  bail,4  or  to  vacate  an  order  sup- 
]>rt'ssing  a  deposition.6 

§  171.    The  discretion  of  courts  of  probate  powers  over 

matters  properly  pertaining   to  their  peculiar  jurisdiction 

properly  falls  within  the  general  doctrine  under  disrn 

;m<l  will  not  ordinarily  be  controlled  by  the  writ  of  manda- 

mus.8    Thus,  the  refusal  to  grant  letters  of  administration 

'  "nte  lite  is  regarded  as  a  legitimate  e.\erci>e  of  judicial 

••lion,  and,  being  a  decision  from  which  an  appeal  will 

lie,  it  constitutes  no  foundation  for  proceedings  in  manda- 


1  Gilbert  v.  Judges  of  Niagara  •?•><.].!• 

Co.,  8  Cow.  59.  Mi.  -1                 ;irkwlale  v.  Cobb,  16 

*Exparte  Taylor,  14  How.  &  Ga.  18;  State  tt  Mit.  I..  II.  2  Brer. 

ixirte  Johnson,  8  Cow.  871.  (2d  ed.)  571.    But  see  King  r.  Bet- 

Small.  -jr.  Ala.  74.  teaworth,  7  Mod.  Rep.  219. 
;»//  A-  Elaton,  25  Aln 


184: 


MANDAMUS. 


[PART   I. 


mus.1  And  the  discretion  of  a  probate  court  as  to  the  time 
when  it  will  receive  probate  of  a  will,  or  as  to  which  of  two 
papers  purporting  to  be  a  will  shall  be  first  passed  upon, 
will  not  be  controlled  by  mandamus.2  Nor  will  the  writ  be 
allowed  to  compel  the  granting  of  letters  of  administration 
de  bonis  non,  since  the  discretion  of  a  probate  court  in  such 
matters  will  not  be  controlled  by  mandamus,  and  because  an 
adequate  remedy  exists  by  appeal  from  its  action  if  errone- 
ous.3 And  the  writ  will  be  refused  when  it  is  sought  for  the 
purpose  of  compelling  a  probate  judge  to  extend  the  statu- 
tory period  allowed  to  creditors  for  proving  their  claims 
against  the  estates  of  decedents,  it  being  regarded  as  a  ques- 
tion properly  resting  in  the  discretion  of  the  probate  judge.4 
If,  however,  a  probate  court  declines  to  act  upon  a  matter 
upon  the  ground  of  a  want  of  jurisdiction,  it  may  be  set  in 
motion  by  mandamus,  the  court  granting  the  writ  being  of 
opinion  that  the  probate  court  has  jurisdiction  over  the 
controversy.5 

§  172.  The  granting  or  refusing  of  applications  for  a 
change  of  venue  may  be  appropriately  referred  to  the  same 
general  rule,  and  the  discretion  of  the  courts  over  applica- 
tions of  this  nature  is  not  subject  to  control  by  mandamus.6 

qualified  and  absolute  right  to  a 
trial  in  the  county  where  he  re- 
sided, and  that  no  discretion  was 
left  to  the  court  in  granting  the  ap- 
plication for  such  change,  and  that 
mandamus  would  therefore  lie  to 
compel  the  court  to  make  the  order 
changing  the  place  of  trial  to  the 
county  of  defendant's  residence. 
This  doctrine,  however,  was  over- 
ruled in  State  v.  Washburn,  22 
Wis.  99,  the  court  holding  that  the 
proper  remedy  for  the  party  ag- 
grieved was  by  appeal.  Under  the 
code  of  civil  procedure  of  Cali- 
fornia, it  is  held  to  be  the  absolute 
duty  of  a  judge  who  is  disqualified 
from  acting  in  a  cause  to  transfer 


1  Barksdale  v.  Cobb,  16  Ga.  13. 

2  People    v.  Knickerbocker,   114 
111.  539. 

3  State  v.  Megown,  89  Mo.  156. 

4  People  v.  Judge  of  Probate,  16 
Mich.  204 

s  Ex  parte  Dickson,  64  Ala,  188. 

6State  v.  Washburn,  22  Wis.  99; 
Ex  parte  Banks,  28  Ala.  28;  Flag- 
ley  v.  Hubbard,  22  Cal.  34;  People 
v.  Sexton,  24  CaL  78;  People  v. 
McRoberts,  100  III  458;  Petition  of 
Newlin,  123  Pa.  St.  541.  See,  also, 
Coit  v.  Elliott,  28  Ark  294.  But 
see,  contra,  State  v.  McArthur,  13 
Wis.  407,  where  it  was  held  that 
a  statute  regulating  changes  of 
venue  gave  a  defendant  an  un- 
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And  when  the  legislature  has  passed  a  special  act  directing 
a  change  of  venue  in  a  criminal  case,  which  the  court  has 
refused  to  grant  upon  the  ground  of  the  unconstitutionally 
of  the  act,  mandamus  will  not  lie  to  compel  the  change  of 
venue.1  So,  too,  with  interlocutory  orders  allowing  new 
parties  to  come  into  a  pending  cause ;  and  an  order  made 
before  judgment  is  finally  announced  in  the  case,  allo\ving 
parties  not  originally  appearing  in  the  case  to  come  in,  is 
regarded  as  the  decision  of  a  judicial  question,  and  the  ac- 
tion of  the  court  in  granting  such  order  is  not  subject  to 
it-view  by  mandamus.2  Upon  similar  principles  the  writ 
will  be  refused  when  the  object  of  the  application  is  to  com- 
pel a  court  to  refer  a  case  to  a  particular  master  in  chancery 
to  take  proofs  therein,  the  reference  being  purely  a  question 
of  discretion  with  the  court.3 

§  173.  Questions  connected  with  the  dismissal  of  actions, 
oi1  with  the  refusal  to  dismiss,  either  for  want  of  jurisdiction 
or  for  other  causes,  sometimes  afford  occasion  for  invoking 
the  aid  of  the  extraordinary  powers  of  the  superior  courts. 
The  tendency  of  the  courts  is  to  regard  sucli  questions  as 
proper  matters  of  judicial  discretion,  and  to  withhold  relief 
l>\  mandamus  in  conformity  with  the  general  rule  under  dis- 
cussion.4 Thus,  the  relief  will  not  bo  allowed  to  require  a 
court  to  restore  to  its  docket  a  case  which  it  has  dism 
I'm-  want  of  prosecution,  such  dismissal  being  a  ni 
within  the  discretion  of  the  court.8  And  the  writ  will  not 
lie  to  compel  an  inferior  court  to  reverse  its  action  in  ivfus- 
}]}>j  to  dismiss  a  bill  of  complaint,  since,  in  passing  upon  such 
dismissal,  the  court  must  necessarily  have  exercised  its  judi- 

it  without  .delay  to  another  court,  Ex  parte  Johnson,  2T>    An 

:ni-l   that    tliis   duly   may  be   en-  Davis  r.  County  Commissioners,  <M 

forced  by  mam lamus.    Krumdick  Me.  890.    See,  also,  Hempstead  Co. 

v.  Crump,  98  Cal.  117.  v.  Grave,  44  Ark.  y  i 

» Smith  r.  Ju,|-..  of  Twelfth  Pis-  tr>t.  In  re  Hohorst,  150  U.S.  658; 

t  rii  -1 .  1 7  <  a  I.  State  v.  Hunter,  8  Wash.  92. 

1P«'»I>'                  i.STOal.  589.  •  Davis  v.  County  Commissioners, 

•  P.M,|,I,.  r.  \Villi:n,m.  .Vi  HI.  17*.          88M6.8ML 
r.  Myers,  IM  R  M 
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<3ial  functions,  thus  placing  the  question  at  issue  beyond  con- 
trol by  mandamus.1  And  the  dismissal  by  an  inferior  court 
of  an  appeal  from  a  justice  of  the  peace  for  want  of  jurisdic- 
tion, being  a  judicial  determination  of  a  question  incident  to 
the  proceedings  and  properly  raised  therein,  and  the  court, 
in  passing  upon  the  question,  having  acted  in  a  judicial  and 
not  in  a  ministerial  capacity,  mandamus  will  not  lie  to  com- 
pel the  reinstating  of  the  appeal.2  So  when  a  court  of  ap- 
pellate jurisdiction  has  dismissed  an  appeal,  upon  the  ground 
that  the  act  allowing  appeals  in  such  cases  was  unconstitu- 
tional and  void,  the  writ  will  not  go  to  compel  the  court  to 
revise  its  action  and  to  reinstate  the  appeal.  And  this  is 
true,  even  though  the  party  aggrieved  may  have  no  other 
remedy  to  review  the  action  of  the  court,  since  the  absence 
of  another  adequate  or  specific  remedy  is  not  of  itself  ground 
for  relief  by  mandamus.3  And  the  writ  will  not  go  to  com- 
pel a  court  to  proceed  with  the  trial  of  a  cause  which  it  has 
dismissed  for  want  of  jurisdiction,  or  otherwise,  when,  ade- 
quate relief  may  be  had  by  an  appeal  from  its  order  of  dis- 
missal.4 Nor  will  a  court  be  compelled  by  mandamus  to 
dismiss  a  criminal  action  pending  against  the  petitioner, 
when  it  has  heard  and  denied  his  motion  for  such  dismissal.5 
And  mandamus  will  not  lie  to  compel  a  court  to  set  a  cause 
for  trial  and  to  hear  and  determine  it,  when  it  has  under 
advisement  a  motion  to  dismiss  the  cause  for  want  of  prose- 
cution, such  motion  being  one  which  is  addressed  to  the 
sound  judicial  discretion  of  the  court.6 

§  174.  It  frequently  happens  that  inferior  courts  of  lim- 
ited jurisdiction  are  vested  by  law  with  control  over  special 
subjects,  such  as  the  granting  of  licenses  or  the  opening  of 
roads,  which,  although  not  strictly  matters  of  judicial  cog- 

1  Ex  parte  Johnson,  25  Ark.  614.        «  People  v.  Garnett,  130  III  340. 

2  Goheen  v.Myers,  18  B.  Hon.  423;        «  State  v.  Hudspeth,  38  La,  An. 
People  v.  Weston,  28  CaL  639;  Peo-  97;  Steele  v.  Goodrich,  87  Tex.  401. 
pie  v.  Judges  of  Dutchess  Common        »  Strong  v.  Grant,  99  Cal.  100. 
Pleas,    20    Wend.    658;   State    v.        6  Tornkin  v.  Harris,  90  CaL  201. 
Wright,  4  Nev.  119. 
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nizance,  yet  call  for  the  exercise  of  such  a  degree  of  judg- 
ment and  discretion  as  to  bring  them  within  the  general 
principles  already  discussed.  Thus,  when  a  county  court  is 
•  •lc. tlied  with  discretionary  powers  in  the  matter  of  granting 
licenses  for  keeping  houses  of  entertainment,  and  in  the 
exercise  of  its  powers  it  has  refused  an  application  for  a 
license,  its  decision  will  not  be  revised  by  mandamus.1  So 
when  an  inferior  court,  acting  within  the  scope  of  its  au- 
thority, has  refused  an  application  for  the  opening  of  a 
highway  upon  a  full  hearing  of  the  case,  its  judgment  is 
regarded  as  binding  and  conclusive  upon  the  question  until 
reversed  in  some  proper  method.  The  writ  will,  therefore, 
be  refused  to  compel  the  opening  of  the  road  in  such  a  case, 
since  its  effect  would  be  to  compel  the  court  to  reverse  its 
own  decision  and  to  enter  another  judgment,  contrary  to  its 
own  views  of  the  law  and  right  of  the  case.2  So  when  an 
inferior  court  is  invested  with  discretionary  powers  in  the 
.lira  11  ting  or  refusing  of  licenses  for  the  sale  of  liquors,  the 
exercise  of  such  discretion  will  not  be  controlled  by  man- 
damus.3 

§  175.    Somewhat  analogous  to  the  cases  considered  in 
the  preceding  section  are  those  where  inferior  courts  are  in- 
vested with  the  power  of  making  nominations  to  certain 
olliccs,  or  of  administering  oaths  of  office,  and  the  superior 
courts  are  inclined  to  withhold  their  interference  to  correct 
the  decisions  of  inferior  tribunals  upon  such  questions.1 
And  when  by  the  laws  of  a  state  the  justices  of  a  county 
.IK- intrusted  with   the  powrrr  of  nominating  to  the 
rnor  of  the  state  certain  persons,  from  whom  the  sher- 
itV  of  the  county  is  to  be  srKvtnl  and  appointed,  the  ju 

uger,  11  Grat  055.  Johnson's  License,  105  Pa.  S: 

Ami  see  Sights v.Yarnalls,  12  Grat.  But  s.-.-,  contra,  Petition  of  Pros- 

VIIIK  Do,  r.«7  Pa.  St  583. 

1  Jones  v.  Justices  of  Stafford,  1  « S                 >•.  .lustices  of  v 

Leigh,  584  Co.,  2  Va.  Ca&  09;  Day  r.  Justices 

*Expart«  Whittin-ton,  :U  Ark.  of  1-Vming  Co.  Court,  8  B. 

Ua.088;  r.'-v    \ |. pi.  /.it.-  r. . \pi.l, 'gate, 4 Met. 
-,-nario  v.  Crook,  85  Ala.  226; 
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are  not  subject,  in  the  exercise  of  their  discretion,  to  be  con- 
trolled by  mandamus,  and  the  writ  will  not  issue  to  compel 
them  to  nominate  a  particular  person.1  So,  when  it  was 
sought  to  compel  such  justices  to  administer  the  oath  of 
office  to  an  undersheriff,  it  was  held  a  sufficient  objection  to 
making  the  writ  peremptory  that  the  person  appointed  was 
of  bad  moral  character,  the  justices  being  vested  with  some 
degree  of  discretion  in  administering  the  oath,  for  the  pro- 
tection of  the  public.2  And  when  it  is  the  duty  of  a  judge 
of  probate,  with  other  officers,  to  appoint  three  inspectors 
of  election,  two  of  whom  shall,  if  practicable,  be  members  of 
opposing  political  parties,  the  duty  requiring  the  exercise 
of  discretion  and  judgment,  it  will  not  be  controlled  by  man- 
damus.3 

§  176.  "We  have  thus  considered  in  detail  the  general 
doctrine  denying  relief  by  mandamus  in  all  cases  where  the 
purpose  of  the  application  is  to  control  the  judgment  or  to 
interfere  with  the  discretion  of  the  court  below.  The  con- 
trolling principle  in  refusing  the  interference  in  all  such 
cases  is  to  leave  the  inferior  court  untrammeled  in  the  exer- 
cise of  its  own  powers,  and  to  refuse  a  species  of  relief  which 
would,  in  effect,  substitute  the  opinion  of  the  superior  for 
that  of  the  inferior  tribunal,  and  compel  the  latter  to  ren- 
der judgment,  not  according  to  its  own  views  of  the  law,  but 
by  substituting  another  judgment  in  lieu  of  its  own,  while 
the  cause  is  yet  pending  before  it.  Such  a  procedure  would 
be  alike  foreign  to  the  nature  and  purpose  of  the  remedy 
under  consideration,  and  we  may,  therefore,  conclude  that 
the  doctrine  is  too  firmly  established,  both  upon  principle 
and  authority,  to  admit  of  any  doubt,  that  mandamus  will 
not  lie  to  control  the  judgment  or  discretion  of  an  inferior 
court. 

§  177.  Another  rule  underlying  the  entire  jurisdiction 
by  mandamus  over  inferior  courts,  and  second  in  impor- 

1  Frisbie  v.  Justices  of  Wythe  Co.,  plegate  v.  Applegate,  4  Met.  (Ky.) 
2  Va.  Cas.  92.  236. 

2  Day  v.  Justices  of  Fleming  Co.  3  Taylor  v.  Kolb,  100  Ala.  603. 
Court,  3  B.  Mon.  198.    And  see  Ap- 
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tance  only  to  that  just  considered,  is  that  the  existence  of  an- 
other adequate  legal  remedy  is  always  a  bar  to  relief  by 
mandamus  to  control  the  action  of  such  courts.  And  in  all 
where  full  and  ample  relief  may  be  had,  either  by 
appeal,  writ  of  error,  or  otherwise,  from  the  judgment,  de- 
cree or  order  of  the  subordinate  court,  mandamus  will 
not  lie,  since  the  courts  will  not  permit  the  functions  of 
an  appeal  or  writ  of  error  to  be  usurped  by  the  writ  of  man- 
damus. Indeed,  the  interference  in  such  cases  would,  if  tol- 
erated,  speedily  absorb  the  entire  time  of  appellate  tribunals 
in  revising  and  superintending  the  proceedings  of  inferior 
courts,  and  the  embarrassments  and  delays  of  litigation 
would  soon  become  insupportable,  were  the  jurisdiction  by 
mandamus  sustained  in  cases  properly  falling  within  the  ap- 
pellate powers  of  the  higher  courts.  It  may,  therefore,  be 
laid  down  as  the  universal  rule,  prevailing  both  in  England 
and  America,  that  the  existence  of  another  remedy  adequate 
to  correct  the  action  of  the  inferior  court  will  prevent  re- 
lief by  mandamus.1 

i  Wilkins  v.  Mitchell,  8  Salk.  229;  ed.)  571 ;  Exparte  Boetwick,  1  Cow. 

Succession  of  Macarty,  2  La.  An.  143;  Jansen  v.  Davison,  2  Johns. 

-late  v.  Judge  of  Fourth  Dis-  Gas.  72;  Peralta  v,  Adams,  2  CaL 

r,  8  La.  An.  92;  State  v.  594;  Flagley  v.  Hubbard,  22  CaL  84; 

Judge  of  Sixth  District  Court,  9  La.  People  v.  Sexton,  24  CaL  78;  State 

>>);  Leland  v.  Rose,  10  La.  An.  v.  Engleman,  45  Ma  27;  Exparte 

i;ite  r.  Judge  of  Second  Dis-  Elston,  25  Ala.  72;  Exparte  Small 

ourt,  Ib.  420;  State  v.  Judge  Ib.  74;  Exparte  Rowland,  26  Ala. 

of  Sixtli  Pi>trk:t  Court,  12  La.  An.  133;  J-:.r  purtc  Uiirlinxtuii,  lln  170; 

liirshall  v.  State,  1  In.l.  7:2;  Stat.-  r.  Curler,  4  Nev.  445;  s 

\l..r.  I'.)  WK  :,nO;  Early  v.  Hoffman,  7  Ohio  St  450;  May- 

v.  Mannix,  15  CaL  149;  Ex  parte  berry  v.  Bowker,  14  Nev.  886;  Clark 

Jones,  1  Ala.  15;  State  v.  Morgan,  v.  Minnis,  50  CaL  608;    /  v  ;*i» •/.- 

13  La.  118;  Exparte  Cheatham,  6  Grant,   58   Ala.    16;    Davidson  r. 

Ark.  437;  Exparte  Williamson,  8  Wanhburn.  56  Ala.  596;  Exparte 

Ark.  424;  Exparte  Hutt.  II  Ark.  80111  -graph  Ca,  78  Ala. 

368;  Byrne  v.  Harbison,  1  Ma  288  664.  '••  Farquhar,  09  Ala. 

:.  100);  State  v.  McAuliffe.  48  875;  si, in,-  r.  Kentucky  C.  R  Ca, 85 
Ha    11  •-';    State  v.  Englomann,  86  State  r.  Burn&ide,  83  8.  C. 

Mo.  .V.  /»•  doolsby,  2Grat,  276;    Commonwealth    r.   Thomas, 

-late  v.  Mitchell,  9  Brev.  (2d  163  Pa.  St.  446;  People  u  Judge  of 
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§  ITS.  The  rule  under  consideration  is  of  comparatively 
ancient  origin,  and  in  an  early  case  in  the  king's  bench  a 
mandamus  was  refused  when  it  was  sought  to  compel  an  in- 
ferior court  to  execute  a  judgment,  the  ground  relied  upon 
by  the  court  being  that  a  sufficient  remedy  existed  by  the 
writ  de  executione  judicii,  issuing  out  of  chancery.1  And 
the  writ  will  not  be  granted  to  compel  a  court  to  render  a 
particular  judgment,  when  full  and  speedy  relief  may  be 
had  by  appeal  in  the  ordinary  manner.2  So  it  has  been  held, 
when  a  jury  has  found  for  plaintiff,  but  the  court  has  ar- 
rested judgment  for  an  alleged  insufficiency  in  his  declara- 
tion, that  mandamus  would  not  lie  to  require  the  court  to 
give  judgment  for  plaintiff,  since  a  writ  of  error  might  be  ' 
had,  the  proper  course  being  for  the  party  desiring  to  bring 
error  to  apply  to  the  court  for  judgment  against  himself.3 
And  if  a  writ  of  error  brought  to  reverse  a  judgment  is  in- 
formal, the  remedy  should  be  sought  by  a  motion  to  vacate 
the  writ,  and  not  by  mandamus  to  enforce  execution  of  the 
judgment.4 

§  179.  The  remedy  urged  in  bar  of  the  jurisdiction  by 
mandamus  may  be  a  statutory  remedy ;  and  if  it  is  specific 
in  its  nature,  and  adequate  for  the  purposes  of  the  relief 
sought,  it  is  clearly  within  the  rule.  Thus,  when  a  suffi- 
cient remedy  is  provided  by  statute  for  compelling  justices 
of  the  peace  to  grant  appeals,  mandamus  will  not  lie.5  And 
when  the  refusal  of  the  inferior  court  to  allow  an  appeal  is 
itself  subject  to  correction  by  appeal  or  supersedeas,  such 
refusal  constitutes  no  ground  for  interference  by  the  ex- 
traordinary aid  of  mandamus.6 

§  180.  In  the  application  of  the  rule  the  sole  test  seems 
to  be  whether  the  order  of  the  subordinate  court,  which  it  is 

Superior  Court,  32  Mich.  190;  Olson  4  Exparte  French,  100  TJ.  S.  1. 

r.Muskegon  Circuit  Judge,  49  Mich.  5  state  v.  McAuliffe,  48  Mo.  112; 

83.  Chicago,  R.  L  &  P.  R.  Co.  v.  Franks, 

1  Wilkins  v.  Mitchell,  3  Salk.  229.  55  Mo.  325. 

2  Early  v.  Mannix,  15  Cal.  145.  6  Byrne  v.  Harbison,  1  Mo.  225 

3  Exparte  Bostwick,  1  Cow.  143.  (3d  ed.  160). 
But  see,  contra,  Home  v.  Barney, 

19  Johns.  Rep.  247. 
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sought  to  correct,  is  of  such  a  nature  as  to  be  the  subject  of 
an  appeal  or  other  corrective  remedy.  And  if  this  be  so, 
the  writ  will  not  issue  to  compel  the  court  to  vacate  the 
order.1  So  when  an  inferior  court  has  set  aside  a  judgment, 
and  has  allowed  defendant  to  plead  to  the  merits,  it  will  not 
be  compelled  by  mandamus  to  remove  the  cause  from  its 
docket,  and  to  issue  an  execution  upon  the  judgment,  since 
full  and  adequate  relief  may  be  afforded  by  an  appeal  in  the 
ordinary  course.2 

§  181.  When,  on  a  plea  to  the  jurisdiction  of  the  subor- 
dinate court,  the  plea  has  been  sustained  and  the  cause 
ordered  to  another  court  for  trial,  such  judgment  being  ap- 
pealable, mandamus  will  not  lie  to  compel  the  court  first 
having  cognizance  of  the  matter  to  take  jurisdiction  of  and 
determine  the  cause.8  Nor  will  it  lie  to  compel  the  granting 
of  letters  of  administration  to  particular  persons,  when  the 
court  has  already  heard  the  application  and  appointed  other 
persons,  an  adequate  remedy  by  appeal  being  given  to  the 
party  aggrieved.4  And  the  refusal  of  the  court  below  to 
allow  the  attorney  in  fact  of  the  relator  to  represent  him 
upon  the  trial  of  a  cause  will  not  warrant  the  use  of  this 
peculiar  remedy,  since  such  refusal  may  properly  be  pre- 
sented for  revision  by  a  bill  of  exceptions.8 

§  182.  We  have  already  seen  that  the  power  of  inferior 
courts  over  the  taxation  of  costs,  and  over  questions  incident 
thereto,  is  so  largely  a  matter  of  judicial  discretion  that  its 
improper  exercise  will  not  be  corrected  by  mandamus.'  This, 
however,  does  not  constitute  the  solo  ground  upon  whieli  tlm 
refusal  to  interfere  with  such  questions  may  bo  based.  Ami 
whenever  a  court  has  ivi'ii-.-,!  to  give  judgment  for  costs  to 
the  party  deeming  himself  entitled  thereto,  and  relief 
the  defective  judgment  may  be  had  by  resorting  to  an  appeal 

i  State  v.  Taylor,  19  Wia.  666.  •  State  «.  Judge  of  Sixth  Di*t  rii -t 

'•  parte  Ooolsby,  2  Grot  578.  Court,  12  La.  An.  84* 

*  State  r.  Morgan,  13  La.  1 18.  *  See  §  159,  ante 

it.>  r.  MiM.rll,  8  Brev.  (2d 

m. 
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or  writ  of  error,  or  the  party  aggrieved  may  resort  to  his 
action  for  the  costs,  relief  by  mandamus  will  be  refused.1 

§  183.  The  granting  or  refusing  of  a  change  of  venue, 
being  a  matter  of  judicial  discretion,  is  not,  as  we  have  al- 
ready seen,  subject  to  control  by  mandamus.2  But  the  refusal 
of  the  courts  to  interfere  in  such  cases  may  also  be  based 
upon  the  existence  of  other  relief,  since  the  decision  of  an 
inferior  court,  refusing  an  application  for  a  change  of  venue, 
is  subject  to  review  by  appeal  from  the  final  judgment,  and 
mandamus  will  not,  therefore,  lie  to  compel  the  change.3 
So  when  a  change  of  venue  has  been  granted  by  an  inferior 
court,  upon  regular  application  duly  heard  and  considered, 
the  same  court  will  not  be  compelled  by  mandamus  to  pro- 
ceed with  the  trial  of  the  cause,  when  a  prompt  and  effica- 
cious remedy  exists  by  appeal.  Indeed,  the  granting  of  the 
writ  under  such  circumstances  would  be,  in  effect,  the  re- 
versal of  the  order  as  a  judicial  proceeding,  and  it  is  not  the 
function  of  a  mandamus  to  reverse  the  orders  of  inferior 
courts.4  But  when  a  change  of  venue  has  been  granted,  and 
it  is  the  duty  of  the  court  to  which  the  cause  is  removed  to 
proceed  with  the  hearing,  mandamus  is  the  appropriate 
remedy  to  compel  the  performance  of  such  duty.8  So  when 
a  judge  is  disqualified  by  reason  of  interest  to  determine  a 
question  in  controversy,  and  it  is  his  statutory  duty  under 
such  circumstances  to  certify  the  question  to  another  court 
for  its  determination,  the  duty  being  of  a  ministerial  as  dis- 
tinguished from  a  judicial  character,  its  enforcement  may 
be  required  by  mandamus.6 

§  184  "While  there  are  frequent  instances  of  the  exercise 
of  the  jurisdiction  by  mandamus  over  clerks  of  court,  regard- 
ing them  in  the  light  of  ministerial  officers,  to  compel  the 
performance  of  purely  ministerial  duties,  yet  even  in  this 
class  of  cases  the  relief  will  be  withheld  if  the  party  ag- 

1  Jansen  v.  Davison,  2  Johns.  Cas.        4  People  v.  Sexton,  24  Cal.  78. 
72;  Peralta  v.  Adams,  2  CaL  594  5  People    v.   Zane,    105   111.  662; 

2  See  §  172,  ante.  State  v.  O'Bryan,  102  Mo.  254. 
Tlagley  v.  Hubbard,  22  Cal.  34.        6  Graham  v.  People,  111  III  253. 
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grieved  has  a  sufficient  remedy  by  writ  of  error.  Thus, 
mandamus  will  not  lie  to  compel  a  clerk  of  court  to  make 
out  and  file  a  transcript  of  the  proceedings  in  a  cause,  which, 
acting  under  the  direction  of  the  court,  he  has  refused  to  do, 
though  the  court  may  have  erred  in  its  order,  since 
ample  remedy  is  afforded  by  writ  of  error.1  But  when  a 
•n  convicted  of  felony  is  entitled  by  statute,  for  use 
upon  a  motion  for  a  new  trial  or  appeal,  to  a  copy  of  the 
official  stenographer's  notes  of  the  trial,  without  cost,  and  it 
is  the  duty  of  the  judge  to  make  an  order  upon  the  reporter 
to  furnish  such  copy,  mandamus  will  go  to  compel  the  entry 
of  the  order.2 

§  185.    As  regards  the  application  of  the  general  principle 

ion  to  courts  which  are  vested  with  only  appel- 

;  towers,  and  which  are,  by  their  constitution,  devoid  of 

original  jurisdiction,  it  would  seem  to  apply  with  peculiar 

force.    And  the  rule  is  well  established  that  such  courts  will 

in  no  case  interfere  by  mandamus,  except  in  aid  of'  their 

appellate  jurisdiction,  and  will  refuse  the  writ  in  all  cases 

where  the  questions  involved  may  be  tried  upon  appeal  from 

the  subordinate  to  the  appellate  tribunal.1 

§  186.  "While,  as  we  have  thus  seen,  the  rule  is  well  es- 
tablished that  mandamus  will  not  lie  to  control  or  to  cor- 
rect the  action  of  subordinate  courts  when  other  remedy 
may  be  found  equally  etticacious,  in  Alabama  the  ten<l 
of  the  courts  has  been  toward  a  departure  from  the  rule, 
And  it  is  held  in  that  state  that  as  to  questions  which  do 
not  finally  settle  or  determine  the  rights  of  the  parties  to 
the  controversy  in  the  lower  court,  and  which  are,  there- 
fore, not  suhjeet  to  rt-vio\v  upon  error  or  appeal,  mandamus 
is  the  appropriate  remedy  to  control  the  action  of  the  in- 
ferior court.4  Thus,  when  an  attachment,  issued  in  aid  of 
or  as  ancillary  to  an  action  at  law,  is  improperly  dismissed, 

i  State  n  Englcman,  46  Ma  87.  '  I  'istrict  Court,  17  La.  An. 

•State  v.  \v..iv,.r.i.  121  Ma  61.  889;  Same  tx  Same,  19  La.  An.  4. 
•State  r.  Thir.l  District  Court,       <K.mp    p.  Porter,  0   Ala.    178. 

10  La.  An.  185;  State  tx.  Judge  of  And  aee  Wad*  «  Judge,  5  Ala.  180; 

1  : 
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the  court  may  be  compelled  by  mandamus  to  reinstate  the 
proceedings.1  A  distinction  is,  however,  recognized  between 
cases  where  the  attachment  is  ancillary  to  the  main  proceed- 
ing, and  where  the  action  is  begun  originally  by  attach- 
ment; and  it  is  held  that  mandamus  will  not  lie  to  compel 
the  inferior  court  to  quash  an  original  attachment,  which  is 
the  leading  process  in  the  case.  Nor,  in  such  case,  will  it 
be  granted  to  compel  the  court  to  vacate  an  amendment 
which  it  has  allowed  to  the  original  writ  of  attachment.2 
But  when  the  court  has  erroneously  refused  to  permit  a  suit 
to  be  revived,  and  has  ordered  it  to  be  abated,  it  may  be 
compelled  by  mandamus  to  rescind  the  order.3  So  the  writ 
has  been  allowed  to  correct  the  erroneous  action  of  an  in- 
ferior court  in  dismissing  a  suit  upon  the  application  of  a 
nominal  plaintiff,  which  is  carried  on  for  the  benefit  of  an- 
other person.4  So,  too,  when  the  court  has  given  an  im- 
proper construction  to  a  written  agreement  between  the 
parties  to  a  cause,  and  has  allowed  an  amendment  to  the 
pleadings,  in  violation  of  the  terms  of  such  agreement,  man- 
damus has  been  granted  to  compel  the  enforcement  of  the 
agreement.5  And  when  no  appeal  lies  from  the  order  of  an 
inferior  court  dismissing  a  cross-bill  before  the  final  determi- 
nation of  the  cause,  mandamus  has  been  granted  to  compel 
the  court  to  set  aside  its  order  of  dismissal  and  to  restore 
the  cross-bill.6  So  it  has  been  granted,  pending  proceedings 

Brazier  v.  Tarver,  4  Ala.  569;  Bor-  bama  Gold  Life  Insurance  Co.,  59 

aim  v.  Da  Costa,  4  Ala.  393;  Hogan  Ala.  192;  Ex  parte  Boothe,  64  Ala. 

v.  Alston,  9    Ala.  627;    Casky  v.  312. 

Haviland,  13  Ala.  314;   Brennan's  1Boraimu  Da  Costa,  4  Ala.  393 ; 

Adin'r  v.  Harris,  20  Ala.  185;  Ex  Gee  v.  Alabama   Life    Insurance 

parte  Lowe,  20  Ala,  331;  Shadden  Co.,  13  Ala.  579;  Hudson  v.  Daily, 

v.  Sterling's  Adm'rs,  23  Ala.  518;  Ib.  722. 

Ex  parte  Ray,  45  Ala.  15;  Ex  parte  2Ex  parte  Putnam,  20  Ala,  592. 

Abrams,  48    Ala,    151;  Ex  parte  3  State  v.  Nabor's  Heirs,  7  Ala. 

Ware,  48  Ala.  223;  Ex  parte  North,  459. 

49  Ala,  385;  Bruce's  Executrix  v.  4  Brazier  v.  Tarver,  4  Ala.  569. 

Williamson,  50  Ala.  313;  Ex  parte  6Ex  parte  Lawrence,  34  Ala.  446. 

Keeling,    50    Ala.  474;    Ex  parte  6  Ex  parte  Thornton,  46  Ala.  384, 

Walker,  54  Ala.  577;  Ex  parte  Ala- 
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for  divorce  and  alimony,  to  require  the  inferior  court  to  make 
an  order  for  the  support  of  the  wife  pendente  lite,  the  court 
holding  that  if  such  relief  were  denied  no  other  adequate 
remedy  could  be  found.1  So,  too,  it  has  been  granted  to 
compel  a  court  to  declare  a  bond  for  costs  insufficient,2  to 
o  an  order  granting  an  injunction,*  to  vacate  an  order 
disch;  u  injunction,4  to  set  aside  an  order  granting  a 

new  trial  or  a  rehearing,5  to  set  aside  an  order  granting  ;i 
super  to  vacate  or  set  aside  a  writ  of  prohibition  im- 

properly j  ,:  to  enter  an  order  reviving  in  favor  of  an 

administrator  a  claim  which  had  been  allowed  in  behalf  of 
the  deceased,8  to  vacate  an  order  requiring  a  sheriff  to  pay 
frora  the  proceeds  of  attached  goods  an  exemption  claimed 
tiy  defendant,9  to  enter  an  order  for  the  restitution  of  money 
paid  under  a  decree  which  has  been  reversed  upon  apj 
to  enter  an  order  reviving  an  action  against  the  administra- 
tor of  a  deceased  partner,11  and  to  reinstate  a  cause  which 
has  boon  improperly  stricken  from  the  docket.13  It  will  thus 
be  seen  that  in  Alabama  a  wider  departure  has  been  all- 
from  the  general  principle  under  discussion  than  can  be 
reconciled  with  the  weight  of  authority  or  of  sound  reason- 
ing. And  it  would  seem,  in  that  state,  that  the  use  of  the, 
u  i  it  has  been  extended  until  it  has  become,  within  the  scope 

operation,  as  common  a  means  of  reviewing  the  d 
ions  of  an  inferior  tribunal  as  an  appeal."    But,  even  in  Ala- 
bama, the  practice  of  resorting  to  the  writ  of  mandamus 
for  the  correction  of  errors  of  inferior  tribunals  has  been 

port   Kin.,  -27  Ala,  887.  •  Reynolds  v.  Cook,  W  Ala. :. 

1  Ala.  51.  •  Ex  parte  Barnes,  84  Ala.  540. 

'••Alabama  Gold  Life  In-  **Ex  ;xir<«  U.tlt.  r   r.i..tl..-rm,  89 

MM...   «',,.. Y.I   \:  ,.  i'.i.'.  Ala.  287. 

-  Sayre,  95  Ala.  288.  parte  Ware,  48  Ate.  288. 

•JSL»  parte  N                 Ala.  885;  »Ex  parte  Abraras,  48  Ala 

mason,  State  ex  rel  Stow,  51  Ala.  80. 

50  Ala.  813.  »» See  opinion  of  Walker,  C.  J.,  in 

V  Walker,  54  Ala.  577.  Ex  parte  Garland,  49  Ala.  559;  Ex 

'•-.  Ray,  45  Ala.  15;  .',-  Burn,  02  Ala.  102;  Ex  parte 

te  Keeling,    50   Ala.  474;   Ex  llayes,  W  Ala.  120. 
Boothe,  6i  Ala.  812. 
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strongly  denounced.1  And  the  tendency  of  some  of  the  decis- 
ions is  more  in  accordance  •with  the  general  current  of  author- 
ity elsewhere.  Thus,  the  writ  has  been  refused  when  sought 
to  vacate  an  order  allowing  amendments  to  a  pleading.2 

§  187.  A  similar  departure  from  the  well-established  rule 
denying  the  writ  for  the  correction  of  errors,  which  are  or- 
dinarily redressed  by  writ  of  error  or  appeal,  is  noticeable 
in  Michigan.  The  cases  illustrative  of  this  departure  from 
the  general  doctrine  seem  to  rest  in  part  upon  the  theory 
that  the  granting  of  a  mandamus  to  direct  the  action  of  a 
subordinate  judicial  tribunal  is  the  appropriate  exercise  of  a 
supervisory  judicial  control,  and  is  in  the  nature  of  appellate 
action,  and  in  part  upon  the  absence  or  inadequacy  of  other 
legal  remedies.  As  illustrating  this  departure  from  the  gen- 
eral rule,  it  has  been  held  that  mandamus  is  the  appropriate 
remedy  to  compel  a  court  to  set  aside  a  judgment  which  it 
has  improperly  refused  to  set  aside.3  So  it  has  been  granted 
to  compel  a  court  to  vacate  an.  order  requiring  a  justice  of 
the  peace  to  make  a  return  to  an  appeal,  and  to  dismiss  the 
appeal,  the  court  being  of  opinion  that  there  was  no  other 
adequate  remedy.4  So  the  writ  has  been  allowed  to  compel 
a  court  to  set  aside  an  order  dismissing  an  appeal  from  a 
justice  of  the  peace.5  And  mandamus  has  been  granted  to 

1  See  opinion  of  Byrd,  J.,  in  Ex  ment  was  pending  to  return  the 
parte  Garland,  42  Ala.  566.  cause  to  the  court  from  which  it 

2  Ex  parte  South  '&  N.  A.  R  Co.,  had  been  removed.    Ex  parte  Den- 
65    Ala.  599.     The   court,  Somer-  nis,  48  Ala.  304    And  see  Ex  parte 
ville,  J.,  say,  page  601 :  "  It  is  proper  Reeves,  52  Ala.  394.    So  it  has  been 
to  add  that  our  past  decisions  have  refused  to  set  aside  a  judgment 
carried  the  principle  of  interfer-  by  default  upon  merely  technical 
ence  by  mandamus  with  the  inter-  grounds,  no  meritorious  defense  to 
locutory  orders  and  motions  of  in-  the  action  being  shown.    Ex  parte 
f erior  courts  quite  as  far  as  we  are  Bell,  48  Ala.  285. 

willing  to  extend  it    Our  inclina-  3  People  v.  Bacon,  18  Mich.  247. 

tion  is  rather  to  restrain  than  to  And  see  People  v.  Judge  of  Wayne 

enlarge  such  jurisdiction,  as  being  Circuit  Court,  22  Mich.  493. 

more  in  harmony  with  the  weight  4  People  v.  Judge  of  Allegan  Cir- 

of  authority  and  sound  reasoning."  cult,  29  Mich.  487. 

And  the  writ  has  been  refused  to  5  Comstock  v.  Judge  of  Wayne 

compel  a  court  in  which  an  indict-  Circuit  Court,  30  Mich.  98.    And  in 
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direct  a  court  to  vacate  an  order  requiring  the  production 
of  books  in  a  cause  pending  therein,  such  order  not  being 
reviewable  upon  writ  of  error.1  The  writ  has  also  been 
allowed  to  direct  a  judge  of  an  inferior  court  to  set  aside 
an  order  granting  an  injunction  which  had  been  made  in 
excess  of  his  authority,  although  it  was  admitted  that  an  ap- 
peal would  lie,  the  relief  being  allowed  upon  the  ground  «>f 
the  delay  and  hardship  which  would  result  from  remitting 
the  party  aggrieved  to  the  remedy  by  appeal.2  But  the 
ning  in  support  of  these  decisions  does  not  seem  to  jus- 
tify the  conclusions  reached,  and  the  cases  are  plainly  re- 
pugnant to  the  clear  weight  of  authority,  both  English  and 
American.' 


People  v.  Circuit  Judge  of  Third 
;it,  19  Mich.  2W,  which  was  an 
.•implication    for  a    mandamus   to 
!>ol  a  court  to  reinstate  an 
appeal  which  it  had  dismissed  for 
want  of  jurisilictii.ii,  although  the 
writ  was  refused  because  the  re- 
had  failed  to  show  a  clear, 
!  right,  yet  the  jurisdiction  to 
compel  the  inferior  court  to  rein- 
state the  appeal  is  not  denied,  and 
\\oiild  seem  to  be  impli«>dly  recog- 

I  in  thf  opinion  of  the  court. 
1  People  v.  Judge  of  Circuit  Court, 
88  Mich.  851. 

*  Tawas  &  Bay  Co.  R.  Co.  u.  losco 

n  Midi.  479.    See, 

:  !  losiner,  79 

'For  further  illustrations  of  the 

UM  of  in  in  !  mms  in  Michigan  to 

•  (.mi  r  courts  to  vacate 

!••  Ion,  see  People  v.  Wayne 

..'  .Judge,  89 Midi.  M'>.  IVople 

r.  Can  Circuit  Judge,  89  Mich.  407; 

People  v.  Bay  Circuit  Judge,  41 

.  896;  Baldwin  v.  Branch 

.  4*  Midi.  M.V.  Michigan 
nil  R,  Co.  u  Probate  Judge,  48 


Mich.  638;   Maclean  v.  Speed,  53 
Midi.   257;    Frederick    v.    Circuit 
Judge,   52   Mid,.    .-,29;    Mitdidl  r. 
Huron  Circuit  Jit  IK--,  M  Midi.  .">»!; 
Churchill  v.  Emerick.56  Midi 
York  v.  Ingham  Circuit  .hi.i. 
Mich.  421;  Culve*  v.  Judge  of  Su- 
perior Court,  57  Mich.  2" 
Mills.  «;i  Mich.  85;  Locke  r.  Speed, 

!ioh.  408;  Scott  v.    (hap 
62  Mich.  083;  Lindsay  r.   circuit 
Judges,  03  Mich.  735;    Brown   r. 
Buck,  75  Midi.  274;  Township  ..f 
Fruitport  v.  Dickermnn.  00  Midi. 
20;  Ayres  v.  Gartner,  90  Midi 
«.il  l.Tsleever.  Adsit,  97  Mid, 
Rankans  v.  Padghatu,  9?  Mi. 
People's  Mutual  Benefit  Sod. 
Froze  r,  97   Mick  827;    A 
Howner,  98  Mich.  51;  R<> 

rman,    08    Mid,.    -."«;    : 
v.  Adsit,  98  Mich.  68'.' 
Taylor,   00   Mich.    128;    c,,,:. 
Will-or.  W  Mi.-h.  284;  Rirersid. 

..i  v.  Hosmer,  100  Mil 
K.ilph  r.  Witner,  100  Mich.  164; 

I'Ht     MJ,    |, 

Montgomery  r.  Palmer,  100  v 

00!     I  ••' .'  -    '  '•   M,|.,MV     r.     |..,\l^.    IOQ 
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§  188.  The  review  of  the  authorities  cited  in  the  pre- 
ceding sections  has  shown  the  doctrine  to  be  too  firmly  es- 
tablished to  be  easily  shaken,  that  the  existence  of  another 
adequate  and  specific  remedy  is  a  sufficient  bar  to  the  grant- 

upon  the  facts  raised  the  particu- 
lar question  in  such  a  shape  as  to 
give  the  power  judicially  thus  to 
determine  it, —  then  such  deter- 
mination, however  erroneous,  can 
not  be  reviewed,  nor  can  any  order 
the  court  may  have  made,  or  ac- 
tion it  may  have  taken  in  conse- 
quence of  it,  be  disturbed  or  re- 
versed or  reviewed  by  mandamus, 
if  the  action  or  order  be  such  as 
would  be  justified  by  the  same  de- 
cision or  determinatien  when  cor- 
rectly made.  In  other  words,  such 
decision  must,  in  a  proceeding  for 
a  mandamus,  be  presumed  to  be 
right,  because  it  is  not  the  office  or 
purpose  of  this  proceeding  to  re- 
view or  correct  judicial  decisions 
or  judgments,  which  can  only  be 
accomplished  by  some  other  pro- 
ceeding appropriate  to  that  end. 
But  if  the  case  before  the  lower 
court  does  not,  upon  its  facts  or  the 
evidence,  legitimately  raise  the 
question  of  law  or  fact  it  has  as- 
sumed to  decide,  so  that  the  court 
could  act  judicially  upon  it,  or  so 
as  to  give  the  court  the  power 
judicially  to  make  the  decision  it 
has  assumed  to  make,  then  its  ac- 
tion is  not  properly  judicial,  and  110 
assumed  determination  of  it,  nor 
any  order  resting  upon  it,  will  pre- 
clude the  remedy  by  mandamus, 
provided  the  case  be  in  other  re- 
spects a  proper  one  for  that  species 
of  remedy."  This  distinction,  how- 
ever, while  it  may  serve  to  explain 
the  conclusion  reached  by  the  court 


Mich.  606.  These  cases  indicate 
that  the  writ  of  mandamus  in  Mich- 
igan has  largely  taken  the  place  of 
a  writ  of  error  or  appeal,  to  cor- 
rect the  action  of  inferior  courts 
in  matters  which  are  ordinarily 
corrected  by  error  or  appeal  in  the 
usual  course  of  procedure.  But 
the  Michigan  decisions  are  far  from 
harmonious  or  reconcilable,  and  a 
contrary  doctrine  has  been  held  in 
the  following  cases:  People  v. 
Branch  Circuit  Judge,  17  Mich.  67; 
People  v.  Wayne  Circuit  Judge,  20 
Mich.  220;  Detroit  T.  &  W.  Co.  v. 
Gartner,  75  Mich.  360;  Chicago  & 
G.  T.  R.  Co.  v.  Newton,  89  Mich. 
549;  Thomas  v.  Circuit  Judg->,  97 
Mich.  608.  And  the  97th  volume 
of  Michigan  reports  contains  a 
large  number  of  cases  in  which  the 
supreme  court  refused  to  interfere 
by  mandamus  to  correct  or  to  re- 
verse the  action  of  inferior  coui'ts. 
In  Wiley  v.  Judge  of  Allegan  Cir- 
cuit Court,  29  Mich.  487,  it  is  at- 
tempted to  reconcile  the  Michigan 
decisions  with  the  weight  of  au- 
thority elsewhere.  The  court,  Chris- 
tiancy,  J.,  say,  page  495:  "  I  think 
the  true  principle  upon  which  a 
majority  of  the  cases  may  be  rec- 
onciled is,  that  if  the  inferior  court 
has  acted  judicially  in  the  deter- 
mination of  a  question  of  fact,  or 
a  question  of  law,  at  least  if  the 
latter  be  one  properly  arising  upon 
the  case  itself,  and  not  some  col- 
lateral motion  or  matter, —  that  is, 
if  the  case  or  proceeding  before  it, 
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ing  of  relief  by  mandamus,  and  that  the  writ  is  never  al- 
1  when  the  grievance  in  question  may  be  corrected 
on  error  or  appeal.  Closely  allied  to  this  doctrine,  and 
founded  upon  the  same  reasoning,  is  the  principle  that  man- 
damus will  not  be  allowed  to  take  the  place  or  to  usurp  the 
functions  of  an  appeal  or  writ  of  error.  Indeed,  the  prin- 
ciple is  but  the  statement,  in  another  form,  of  the  doctrine 
last  discussed,  and  it  will  be  found  to  rest  upon  the  same 
reasoning  and  to  be  supported  by  the  same  weight  of  au- 
thority. And  while,  in  the  exercise  of  its  control  over  sub- 
ordinate tribunals,  a  superior  court  may  set  them  in  motion, 
and  may  compel  them  to  act,  it  can  not,  by  mandamus,  re- 
vise their  errors  or  correct  their  mistakes.  Nor  will  the 
writ.  1)O  granted  to  reverse  the  decisions  of  inferior  courts 
upon  matters  properly  within  their  jurisdiction,  or  to  com- 
pel them  to  retrace  their  steps,  and  to  correct  their  errors 
in  judgments  already  rendered.  In  other  words,  it  is  not 
'!,••  province  of  the  writ  of  mandamus  to  correct  the  judg- 
>;  and  decrees  of  inferior  courts,  and,  by  substituting 
uicnt  or  opinion  of  the  higher  tribunal  in  place  of 
that  of  the  lower,  to  usurp  for  mandamus  substantially  tho 
same  functions  as  a  writ  of  error  or  appeal.1 

in  some  of    the  Michigan  cases  R.  Co.,  108  U.S.  5G6;  Jn  re  Parsons, 

above  cited,  is  inapplicable  to  oth-  150  U.  S.  150;  In  re  Rice,  155  U.  8. 

ITS,  since  in  many  of  the  cases  the  806;  State  v.  Judges  of  Court  of 

order  of  tin-  inferior  ronrt  \vhnse  Appeals,   87   La,   An.    Ill;  Hnujv- 

reversal   was  diivrt.-.l  by  manda-  lull  r.  ( '..llins,  117  111.  896;  State  tt 

inns   was  plainly  uitliin  the  juris-  Lallin,  10  Nd>.  Ill;   !•'..<•  y«ir/.  II.  n- 

i  of  the  i-i.urt,  ami  the  ipirs-  dive,    40    Ala.    860;   Ex   ;«//•'• 

U  properly  presented  for  its  mer,  54  Ala.  284;  /.'  Craves, 

judirial  art  ion.  61  Ala.  881;  /.'< 

ik  of  Columbia  r.  Sweeny,  1  Ala. 

1'et  536;  Ex  ;xjr/.  \     I;. 

I'M;  CO,   •  Mum. 

ExpartcDe  Or..-.i.   r.  W.,11.    !'T;  n-j   Ala.    in.':  Bpj 

trie  Newman,  li  Wall.   IV.1;  Ala.  -es  of  Oneida  Com- 

•i-te  Schwab,  98  U.  S.  m.>n  I'l.  as  v.  Peopl 

•'•J   U.   S.    :  •nilinnP.-i.pl,.  r.  SujM-ri.ir  Court 

. 
trtt   r..iiiii.i..i-.-  \    Ohio    J n  U-M'f  I>utches8 Common Pleaa, 
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§  189.  The  application  of  the  rule  under  discussion  is  in 
no  manner  affected  by  the  fact  that  the  subordinate  court 
may  have  erred  in  the  judgment  or  order  which  it  is  sought 
to  review  by  mandamus.  Even  though  it  is  conceded  that 
the  judgment  of  the  court  is  plainly  erroneous,  no  ground  is 
shown  for  the  exercise  of  the  jurisdiction  by  mandamus  if 
the  question  presented  to  the  inferior  court  was  properly 
within  its  jurisdiction.1  The  subordinate  court  having  passed 
upon  the  question  pending  before  it,  its  decision  becomes  a 
judicial  determination,  and,  if  erroneous,  it  is  a  judicial 
error,  which  it  is  not  the  province  of  a  mandamus  to  correct.2 
And  the  fact  that  the  decision  of  the  inferior  court  may 
bear  harshly  and  oppressively  upon  the  party  complaining 
does  not  warrant  a  departure  from  the  well-established  rule.3 

§  190.  Even  if  the  party  aggrieved  has  no  right  of  appeal, 
or  if  a  writ  of  error  will  not  lie  to  the  judgment  or  ruling 
of  the  court  below,  the  same  inflexible  rule  applies ;  and,  if 


20  Wend.  658;  Ex  parte  Koon,  1 
Denio,  644;  Ex  parte  Ostrander, 
Ib.  679;  Elkins  v.  Athearn,  2  Denio, 
191;  People  v.  Weston,  28  Cal.  639; 
Cariaga  v.  Dry  den,  29  CaL  307; 
Lewis  v.  Barclay,  35  Cal.  213;  Jones 
v.  Justices  of  Stafford,  1  Leigh, 
584;  People  v.  Pratt,  28  Cal.  166; 
People  v.  Moore,  29  Cal.  427:  San- 
key  v.  Levy.  69  CaL  244;  State  v. 
Judge  of  Kenosha  Circuit  Court, 
3  Wis.  809;  County  Court  of  War- 
ren v.  Daniel,  2  Bibb,  573;  State  v. 
Wright,  4  Nev.  119;  Stout  v.  Hop- 
ping, 2  Har.  (N.  J.)  471;  King  v. 
Inhabitants  of  Frieston,  5  Barn. 
&  Ad.  597;  Queen  v.  Blanshard,  13 
Ad.  &  E.  (N.  S.)  318;  Little  v. 
Morris,  10  Tex.  263;  Dunklin  Co.  v. 
District  Co.  Court,  23  Mo.  449;  Pot- 
ter v.  Todd,  73  Mo.  101;  Williams 
v.  Cooper  Common  Pleas,  27  Mo. 
225;  Bleckeru.  St.  Louis  Law  Com- 
missioner, 30  Mo.  Ill;  State  v. 


Lubke,  85  Mo.  338;  State  v.  St. 
Louis  Court  of  Appeals,  87  Mo. 
374;  State  v.  Megown,  89  Mo.  15G; 
State  v.  Buhler,  90  Mo.  560;  State 
v.  Field,  107  Mo.  445;  State  v.  Ne- 
ville, 110  Mo.  345;  State  v.  Rom- 
bauer,  125  Mo.  632.  And  see  State 
v.  Smith,  107  Mo.  527.  See,  contra, 
Hall  v.  County  Court  of  Audrain 
Co.,  27"  Mo.  329;  King  U.Yorkshire, 
5  Barn.  &  Ad.  667. 

1  Judges    of    Oneida    Common 
Pleas    v.    People,    18   Wend.    79; 
Cariaga  v.  Dryden,  29  Cal.  307;  Ex 
parte  Whitney,  13  Pet.  404;  County 
Court  of  Warren  v.  Daniel,  2  Bibb, 
573;  Stout  v.  Hopping,  2  Har.  (N.  J.) 
471;  Queen  v.  Blanshard,  13  Ad.  & 
E.  (N.  S.)  318;  Foster  v.  Redfield,  50 
Vt.  285. 

2  Ex  parte  Koon,  1  Denio,  644; 
Ex  parte  Ostrander,  Ib.  679 ;  Elkins 
v.  Athearn,  2  Denio,  191. 

*Ex  parte  Whitney,  13  Pet.  404. 


CHAP.  III.]  TO   INFERIOR   COURTS.  201 

the  court  properly  had  jurisdiction  of  the  questions  pre- 
sented for  its  determination,  the  want  of  any  remedy  by 
error  or  appeal  affords  no  ground  for  the  exercise  of  the  ju- 
risdiction by  mandamus.  For,  while  it  is  true  that  the 
existence  of  another  adequate  remedy,  either  by  error  or 
appeal,  bars  relief  by  mandamus,  yet  the  converse  of  the 
proposition  is  not  necessarily  true,  and  the  want  of  such 
remedy  does  not,  of  itself,  entitle  the  party  aggrieved  to 
this  extraordinary  relief.1 

§  191.  Frequent  applications  of  the  doctrine  under  dis- 
cussion have  been  made  in  cases  where  it  has  been  sought 
to  compel  an  inferior  court  to  reinstate  an  appeal  from  a 
subordinate  court,  which  it  has  dismissed  for  want  of  juris- 
diction or  for  other  cause.  And  with  reference  to  this  cl 
of  cases,  it  may  be  said  generally,  that  when  a  court,  acting 
in  a  judicial  capacity,  has  dismissed  an  appeal  from  an  in- 
ferior tribunal,  its  order  of  dismissal  is  regarded  as  a  judicial 
determination  of  the  question,  and,  however  erroneous,  it  is 
final  and  conclusive,  and  its  correctness  will  not  be  ques- 
tioned by  mandamus.*  Thus,  when'a  court  of  general  juris- 
diction has  dismissed  an  appeal  from  a  justice  of  the  j» . 
mandamus  will  not  lie  to  compel  it  to  proceed  to  a  hearing 
and  determination  of  the  appeal,  since  the  effect  of  the  writ 
in  such  a  case  would  be  to  review  all  the  proceedings  of  the 
court  below,  and  to  convert  the  writ  of  mandamus  into  a 

1J5K  parte  Ostrander,  1  Denio,  it  is  true,  where  the  party  may 

079;  Lewis  v.  Barclay,  85  CaL  213;  have  an  appeal  or  writ  of  error, 

Ex  t                 '.man,   II  \V:ill.    l.V,\  but  it  is  equally  tnu«  that  it  I 

•  •••  < 'liiTi.nl,  <1.  liv-Tin^'  the  not  lie  in  many  other  cases  wi 

.•pinion  of  the  court  in  tin-  latter  the  parly  is  without  reine.ly  l.y  ap- 

case,  says:  "Confessedly  tin    p.  ti  peal  or  error." 

re  are  without  remr.lv  l.y  ;q>-  •  *  Ex  jmrtc  Newman.  11  Wall.  : 

peal  or  writ  of  error,  as  the  sum  State  r.  Wright.  1  N                iVo- 

or  value    in    controversy  is   less  pie  v.  Weston,  28  CaL  689;  People 

than  the  amount  required  to  give  v.  Judges  of  Dutchess   Common 

t.  ami    it    is   insist, .,1  that      1' 

they  outfht,  on  that   a<-,  omit,  to    tra.  State  r.   Philips.  97  Ma  381. 
have  the  remedy  sought  l>y  tin  ir    And  see  People  r.  <  in  nit  Judge  of 
."ii.    Mandamus  will  not  lie,    Third  Circuit,  10  Mich.  296. 
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writ  of  error.1  So  when  a  circuit  court  of  the  United  States 
has  acted  upon  the  questions  presented  by  an  appeal  from  a 
district  court,  and  has  dismissed  the  proceedings  for  want 
of  jurisdiction,  it  will  not  be  compelled  by  mandamus  to 
entertain  jurisdiction,  and  to  proceed  to  a  hearing  of  the 
oause.2 


1  State  v.  Wright,    4  Nev.    119. 
And  see  People  v.  "Weston,  28  Cal 
639;  People  v.  Judges  of  Dutchess 
Common  Pleas,  20  Wend.  658. 

2  Ex  parte  Newman,  14  Wall.  152. 
The  court,  Mr.  Justice  Clifford  pro- 
nouncing the  opinion,  say,  page  165 
et  seq.:  "Applications  for  a  man- 
damus to  a  subordinate  court  are 
warranted  by  the  principles  and 
usages  of  law  in  cases  where  the 
subordinate  court,  having  jurisdic- 
tion of  a  case,  refuses  to  hear  and 
decide  the  controversy,  or  where 
such  a  court,  having   heard  the 
cause,  refuses  to  render  judgment 
or  enter  a  decree  in  the  case,  but 
the  principles  and  usages  of  law  do 
not  warrant  the  use  of  the  writ  to 
re-examine  a  judgment  or  decree 
of  a  subordinate  court  in  any  case; 
nor  will  the  writ  be  issued  to  direct 
what  judgment  or  decree  such  a 
court  shall  render  in  any  pending 
case ;  nor  will  the  writ  be  issued  in 
any  case  if  the  party  aggrieved 
may  have  a  remedy  by  writ  of  error 
or  appeal,  as  the  only  office  of  the 
writ,  when  issued  to  a  subordinate 
court,  is  to  direct  the  performance 
of  a  ministerial  act,  or  to  command 
the  court  to  act  in  a  case  where  the 
court  has  jurisdiction  and  refuses 
to  act;  but  the  supervisory  court 
will  never  prescribe  what  the  decis- 
ion of  the  subordinate  court  shall 
l)e.  nor  will  the  supervisory  court 
interfere  in  any  way  to  control  the 


judgment  or  discretion  of  the  sub- 
ordinate court  in  disposing  of  the 
controversy.  Insurance  Co.  v.  Wil- 
son. 8  Pet,  302;  United  States  v.  Pe- 
ters, 5  Cranch,  135;  Ex  parte  Brad- 
street,  7  Pet.  648;  Ex  parte  Many, 
14  How,  24;  United  States  v.  Law- 
rence, 3  Dall.  42 ;  Commissioner  v. 
Whitely,  4  Wall.  522;  Insurance  Co. 
v.  Adams,  9  Pet.  602.  ...  Su- 
perior tribunals  may  by  mandamus 
command  an  inferior  court  to  per- 
form a  legal  duty  where  there  is  no 
other  remedy,  and  the  rule  applies 
to  judicial  as  well  as  to  ministerial 
acts;  but  it  does  not  apply  at  all  to 
a  judicial  act  to  correct  an  error,  as 
where  the  act  has  been  erroneously 
performed.  If  the  duty  is  unper- 
formed and  it  be  judicial  in  its 
character,  the  mandate  will  be  to 
the  judge,  directing  him  to  exercise 
his  judicial  discretion  or  judgment, 
without  any  direction  as  to  the 
manner  in  which  it  shall  be  done, 
or  if  it  be  ministerial,  the  manda- 
mus will  direct  the  specific  act  to  be 
performed.  Carpenter  v.  Bristol, 
21  Pickering,  258;  Angell  &  Ames 
on  Corporations,  9th  ed.,  §  720. 
Power  is  given  to  this  court  by  the 
judiciary  act  under  a  writ  of  error, 
or  appeal,  to  affirm  or  reverse  the 
judgment  or  decree  of  the  circuit 
court,  and  in  certain  cases  to  render 
such  judgment  or  decree  as  the 
circuit  court  should  have  rendered 
or  passed,  but  no  such  power  is 
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§  192.     In  conformity  with  the  rule  denying  the  writ  for 
the  purpose  of  correcting  the  errors  of  a  lower  court,  it  has 
been  refused  when  it  was  sought  to  compel  the  inferior 
court  to  admit  certain  evidence  which  it  had   excluded.1 
will  it  lie  to  correct  or  revise  questions  of  pleading 
which  have  been  decided  by  the  subordinate  tribunal,  or  to 
compel  the  withdrawal  of  an  issue  already  made  up  in  a 
>e,  and  the  substitution  of  a  different  issue,  the  appro- 
priate remedy  in  such  cases  being  by  writ  of  error  or  appeal.1 
1  an  additional  reason  of  equally  binding  force  for  re- 
fining the  writ  in  such  case  is,  that  notwithstanding  any 
opinion  expressed  by  the  superior  court  upon  the  proceed- 
ings in  mandamus,  the  same  question  might  again  recur  upon 
the  final  judgment  in  the  case  upon  a  writ  of  error.* 

§  193.     The  rule  under  consideration  applies,  also,  to  ques- 
lioiis  of  costs,  and  their  erroneous  decision  by  the  subordi- 
court  affords  no  ground  for  the  interposition  of  the 
extraordinary  aid  of  a  mandamus.     It  will  not,  therefore,  be 
granted  to  compel  a  court  to  tax  a  particular  bill  of  co> 
or  to  order  a  particular  person  to  pay  the  costs  of  asuit,e\> 
tin -ugh  it  may  have  erred  in  its  refusal  to  tax  the  costs,  since 
granting  of  the  writ  to  thus  correct  the  error  of  an  in- 
•  •!•  tribunal  would  be  a  gross  perversion  of  its  appropri- 
ate office  and  functions.4 

D  under  n  writ  of  mandamus;  Ex parte  Crane, 

is  it  competent  for  t!  r  parte  Unul  1.034;  Insur- 

n.il,  undrr  such  :i  \vrit.  tore-  ance  Co.  v.  Wilson,  8  Id.  804;   / 

u  i    in-  nt   «r  decree  ]»>  1 4  Ho  ward,  24.  Vie" 

i.     Sucli  :i  in  tli.'  li-ht  .ni.thoco 

•ii  tin-  functions  is  of  i  IP-  opinion  th.i!  tin-  ruK>  must 
.  :i|ip.'.-il  or  writ  of  i  i  liargrd  an  de- 

will  not.  in  ;m\  .  a--  . 

i, .it.-          I  Kin-  r.  Inhabitants  of  Prieflton, 

roe  to  6  Bam.  A  Ad.  697.    But  see  King 

in  the  case,  as  the  writ  does  r.  Yorksliire,  Ib.  667. 
<   t  i"  tli  •'  Bnnk  of  Columbia  u  3  ween  > 

i  to  give  any  MI.-)I  din •••(  i..n.  I',  t.  567. 

urn. T  wit  k  of  Columbia  tx  Sweeny,  1 

il    di-.-r.-tiou    :md    j  '    567. 

mi  nt  of  tin-   Miix>rdinate   court.       « State  «.  Judge  of  Kenosha  c 
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§  194.  In  conformity  with  the  general  rule  denying  the 
writ  for  the  correction  of  the  action  of  inferior  tribunals  by 
annulling  what  they  have  erroneously  done,  it  will  not  lie 
to  compel  a  county  court  to  vacate  an  order,  made  in  the 
exercise  of  its  lawful  jurisdiction,  directing  a  sale  of  lands 
of  the  county  to  a  railway  company  in  payment  of  the  sub- 
scription of  the  county  to  the  stock  of  the  railway.1 

§  195.  The  writ  does  not  lie  from  a  superior  to  an  inferior 
court  to  compel  it  to  grant  a  mandamus  which  it  has  re- 
fused, since  it  is  not  the  function  of  this  remedy  to  reverse 
the  decision  of  an  inferior  court,  even  when  that  "decision  is 
a  refusal  to  grant  a  mandamus,  the  appropriate  remedy,  if 
any,  being  by  writ  of  error.2 

§  196.  The  general  principle  discussed  in  the  opening 
chapter,  that  a  mandamus  will  not  be  granted  when,  if  issued, 
it  would  prove  unavailing,  applies  with  equal  propriety  to 
cases  where  the  relief  is  sought  against  the  action  of  courts, 
and  if  it  is  apparent  that  the  writ  would  prove  unavailing 
it  will  be  withheld.  Thus,  when  a  court  has,  on  a  challenge 
to  the  array,  directed  a  jury  to  be  discharged  and  the  cause 
to  stand  continued,  mandamus  will  not  be  granted  to  com- 
pel the  court  to  set  aside  its  order  and  proceed  with  the  trial 
of  the  cause,  since  the  same  challenge  might  be  again  inter- 
posed to  another  jury,  and  with  the  same  result.3 

§  197.  JS"o  principle  of  the  law  of  mandamus  is  better  es- 
tablished than  that  requiring  the  party  aggrieved  to  show, 
as  the  foundation  of  the  proceedings,  that  the  specific  act 
sought  to  be  coerced  is  the  duty  of  the  person  against  whom 
the  writ  is  asked,  and  the  rule  applies  with  equal  force  to 

cuit  Court,  3  Wis.  809.    And  see  Ex  2  Ex  parte  De  Groot,  6  Wall.  497. 

parte  Nelson,  1  Cow.  417;  People  But  in  Arkansas  the  writ  lias  been 

v.  New  York  Common  Pleas,  19  allowed  to  compel  a  court  to  issue 

Wend.  113;  Jansen  v.  Davison,  2  a  writ  of  habeas  corpus  which  it 

Johns.  Cas.  72;  Peralta  v.  Adams,  2  had  improperly  refused.    Wright 

Cal.  594;  Ex  parte  Many,  14  How.  v.  Johnson,  5  Ark.  687. 

24.  3  Corporation  v.  Paulding,  4  Mar- 

1  Dunklin    Co.    v.    District    Co.  tin  (N.  S.),  189. 
Court,  23  Mo.  449. 


CHAP.  III.]  TO   INFERIOR   COURTS.  205 

cases  where  the  relief  is  sought  against  courts  and  judges. 
And  when  it  is  apparent  that  the  thing  sought  to  be  per- 
formed is  not  a  duty  resulting  from  the  office  of  the  judge, 
relief  will  be  withheld.  Thus,  when  the  parties  to  a  suit 
stipulate  that  certain  facts  shall  be  determined  by  referees, 
and  that  their  report  when  submitted  shall  stand  as  the  find- 
ing of  the  court,  and  shall  be  signed  by  the  judge,  ho  can  not 
be  compelled  by  mandamus  to  sign  the  report  or  finding, 
since  it  is  not  a  duty  incumbent  upon  him  in  an  official 
capacity,  but  only  by  virtue  of  the  stipulation  entered  into 
by  the  parties.1 

§  198.  It  is  also  a  fundamental  rule  that  the  relator  must 
show  a  clear  and  unquestioned  right  to  the  specific  thing 
sought,  and  this  rule  is  applied  in  all  cases  where  the  pur- 
pose of  the  proceeding  is  to  enforce  the  action  of  judicial 
tribunals.  And  the  writ  will  not  issue  to  an  inferior  tribu- 
nal of  a  quasi-judicial  nature  to  compel  it  to  grant  a  stat- 
utory right  or  franchise,  such  as  the  right  of  maintaining  a 
,  to  which  the  relator  does  not  show  himself  to  be  en- 
titled beyond  doubt.1 

1  State  v.  Me  Arthur,  23  Wia.  427.       *  State  ?>.  Commissioners  of  Roads, 

8  Port  413. 
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II.     BILLS  OF  EXCEPTIONS. 

§  199.  Former  remedy  in  chancery. 

200.  The  jurisdiction  now  exercised  by  courts  of  law. 

201.  When  mandamus  granted  to  sign  bill  of  exceptions. 

202.  Truth  of  bill  to  be  determined  by  court  below. 

203.  Writ  refused  when  bill  has  once  been  signed. 
204  Relator's  laches  may  bar  relief. 

20-to.  Writ  will  not  go,  if  unavailing. 

205.  Writ  granted  only  to  judge  who  tried  cause. 
205o.  Expiration  of  official  term  of  judge. 

206.  Absolute  refusal  to  sign  bill  must  be  shown. 

207.  When  granted  to  referee. 

208.  Effect  of  answer  denying  jurisdiction  of  higher  court, 

209.  Evidence  and  instructions,  when  included  in  bilL 

210.  Limitation  upon  general  rule;  remedy  by  indictment  or  im- 

peachment. 

211.  Subsequent  alterations  in  bill  not  corrected  by  mandamus. 

212.  Jurisdiction  not  exercised  over  courts  of  chancery. 

213.  Nor  over  justice  courts. 

214    Bill  need  not  be  incorporated  in  writ;  but  should  accompany  it 
215.    Jurisdiction  extended  to  quasi-judicial  tribunals. 
215a.  Relief  not  granted  in  behalf  of  escaped  criminal. 

§  199.  The  jurisdiction  by  mandamus  to  compel  inferior 
courts  to  sign  and  seal  bills  of  exceptions,  or  to  amend  such 
bills  according  to  the  truth  of  the  case,  seems  to  have  been 
originally  confined  to  the  English  court  of  chancery,  and 
no  instances  are  to  be  found  of  its  exercise  by  the  court  of 
king's  bench.1  The  earlier  practice  in  this  country  was 

1  See  Sikes  v.  Ransom,  6  Johns,  was  not  shown  to  warrant  inter- 
Rep.  279,  where  the  history  of  the  ference,  the  jurisdiction  in  this 
jurisdiction  is  very  clearly  set  class  of  cases  was  fully  sustained, 
forth.  This  was  an  application  to  "  The  application,"  say  the  court, 
the  supreme  court  of  New  York  "is  entirely  new;  and  it  becomes 
for  a  mandamus  to  the  judges  of  a  question,  whether  this  court  can 
an  inferior  court,  to  amend  a  bill  interfere  when  a  court  below  re- 
of  exceptions  according  to  the  fuses  to  seal  a  bill  of  exceptions, 
truth  of  the  case.  Although  the  The  books  do  not  furnish  much 
court  denied  the  relief,  upon  light  on  this  subject.  The  practice 
the  ground  that  sufficient  cause  in  England,  under  the  statute  of 
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analogous  to  that  of  the  English  court  of  chancery,  and  an 
inferior  court  of  law  might  be  compelled  by  a  compulsory 
writ  issuing  out  of  chancery  and  directed  to  the  judges,  to 
sign  and  seal  a  bill  upon  proper  cause  shown.1  While  this 
"  compulsory  writ,"  as  it  was  called,  was  not,  in  terms,  a 
mandamus,  yet  its  effect  was  the  same,  and  the  jurisdiction 
thus  exercised  was  substantially  identical  with  that  now 
invoked  to  accomplish  the  same  result. 

§  200.    The  power  of  compelling  an  inferior  court  of  law 
to  sign  and  seal  a  bill  of  exceptions  is  now  freely  exercised 


Westm.  2  (of  which  ours  is  a  copy), 
seems  to  be,  to  apply  to  the  court 
of  chancery  for  a  writ  grounded 
tip  .11  the  statute.  The  form  of  the 
writ  is  to  be  found  in  the  Register 
1 1s •-',  a);  and  Lord  Redesdale,  in  the 
case  of  Lessee  of  Lawlor  v.  Mur- 
ray (1  Sen.  &  Lefroy,  75),  calls  it 
a  mandatory  writ,  a  sort  of  pre- 
rogative writ;  that  the  judges  to 
whom  it  is  directed  must  obey  the 
writ,  by  sealing  the  exceptions,  or 
make  :i  special  return  to  the  king 
in  chancery.  The  writ,  after  re- 
citing the  complaint,  commands 
the  judges,  si  ita  eat,  tune  siyilla 
vestra,  etc.,  et  hoc  mb  periculo 
quod  incumbit  nitlldtcinisomittatis. 
What  the  peril  is,  within  the  pur- 

of  the  writ,  does  not  distinctly 
appear;  though  the  books  speak  of 
an  action  on  the  statute  at  the 
:iice  of  the  party  aggri 

A.  ]'.  C.  117.)  In  the  Rioters 
case  (1  Vem.  1  ?.">i.  a  precedent  was 

ic.-.l,    wh'-ri',    in    ii    like    case, 

.1    in. m  Lit- .ry  writ  had  issued 

out  of  rh. in.  cry  to  the  judge  of 
the  sheriff's  court  in  London.  But 
thou-h  no  install.-,-  appears  of  such 
a  writ  issuing  out  of  the  K.  B., 
when  an  inferior  court  refused  to 
teal  a  bill  of  exceptions,  there  is 


no  case  denying  to  that  court  the 
power  to  award  the  writ.  It  is,  in 
effect,  a  writ  of  mandamus,  and  it 
is  so  termed  in  the  books.  (Bac. 
Abr.,  tit  Mandamus,  E.)  A  man- 
damus is  a  prerogative  writ.  It 
ought  to  be  used  where  the  law 
has  established  no  specific  remedy, 
and  where,  in  justice  and  good 
government,  there  ought  to  be  one. 
Why  can  not  the  writ  in  question 
issue  from  this  court?  We  have 
the  general  superintendence  of  all 
inferior  courts;  and  are  bound 
to  enforce  obedience  to  the  stat- 
utes, and  to  oblige  subordinate 
courts  and  magistrates  to  do  those 
legal  acts  which  it  is  their  duty  to 
do.  The  mandamus, as  was  observed 
in  the  case  of  The  King  v.  Baker 
(Burr.  1205),  has,  within  the  last 
century,  been  liU'rally  interposed, 

for  the  hem-lit   of  the    Mllijrct   and 

tin  a.  Uancement  of  justice.  There 
is  no  reason  why  the  awarding  of 
thks  particular  writ  does  not  fall 
within  the  jurisdiction  of  this 
court,  or  why  it  should  be  exdu 
v  <•< .n lined  to  thu  court  of 
chancery." 

»8ee  Brwcoeu  Ward,  1  Uar.&  J. 
160, 
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by  the  courts  of  law  of  last  resort  in  this  country,  even  in 
those  states  where  a  separate  chancery  system  still  pre- 
vails. And  when  the  court  of  final  resort  of  a  state  has  a 
general  superintendence  over  all  inferior  courts,  and  is  bound 
to  enforce  obedience  to  the  laws  of  the  state  and  to  compel 
subordinate  courts  to  perform  the  duties  legally  incumbent 
upon  them,  the  granting  of  the  writ  to  compel  the  signing 
or  amending  of  bills  of  exceptions  may  be  regarded  as  fall- 
ing naturally  and  appropriately  within  the  jurisdiction  of 
such  court.1  Indeed,  from  the  nature  of  the  judicial  systems 
which  prevail  generally  in  the  various  states,  the  courts  of 
appellate  jurisdiction,  or  of  last  resort,  are  those  to  which 
applications  for  relief  in  this  class  of  cases  are  necessarily 
made  and  by  which  the  jurisdiction  is  exercised.2  Even 
when  a  state  court  of  last  resort  is  vested  with  only  appel- 
late powers,  it  may,  in  aid  of  its  appellate  jurisdiction,  and 
as  a  necessary  incident  to  its  proper  exercise,  grant  a  man- 
damus to  require  an  inferior  court  to  sign  and  seal  a  bill  of 
exceptions,  in  order  that  the  record  of  the  case  in  the  ap- 
pellate court  may  be  perfected,  and  to  carry  out  and  perfect 
the  right  of  the  party  appealing.3  And  the  supreme  court 
of  the  United  States  has  unquestioned  power,  in  the  exercise 
of  its  appellate  jurisdiction,  to  issue  the  writ  in  a  proper  case 
to  compel  a  judge  of  a  circuit  court  to  sign  and  seal  a  bill 

1  Sikes  v.  Ransom,  6  Johns.  Rep.  Puterbaugh,  101  CaL  583.    And  it 
279;  State  v.  Drew,  32  La.  An.  1043;  is  held  in  California  that  a  court 
State  v.  Judge  of  Eighth  District  can  not  lawfully  refuse  to  settle  a 
Court,  35  La.  An.  248.    See,  also,  bill  of  exceptions  because  the  par- 
People  v.  Van  Buren  Circuit  Judge,  ties  have  not  paid  the  fees   of  a 
41  Mich.  725;  People  v.  Judge  of  short-hand    reporter    for    taking 
Superior  Court,  41  Mich,  726.  notes  of  the  testimony,  and  if  the 

2  See  State  v.  Hawes,  43  Ohio  St.  court  refuses  to  sign  the  bill  upon 
16/  Reichenbach  v.  Ruddach,   121  this  ground,  relief  may  be  had  by 
Pa.  St.  18;  Che  Gong  v.  Stearns,  16  mandamus.    James  v.  McCann,  93 
Oreg.  219;  State  v.  Murphy,  19  Nev.  CaL  5ia 

89;  Swartz  v.  Nash,  45  Kan.  341;  3  Stater.  Hall,  3  Cold.  255.    And 

Williard    v.  DiUard,  86  CaL   154;  see  State  v.  Elmore,  6  Cold.  528; 

Leach  v.  Pierce,  93  CaL  614;  Hicks  Newman  v.  Justices  of  Scott  Co.,  1 

v.  Masten,  101  CaL  651;  Flagg  v.  Heisk.787. 
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of  exceptions,  but  without  undertaking  to  control  liis  discre- 
tion as  to  the  frame  and  contents  of  the  bill  which  he  shall 
sign.1  But  an  intermediate  court  of  appellate  jurisdiction 
only  can  not  grant  the  writ  as  an  exercise  of  original  juris- 
diction, to  compel  the  signing  of  a  bill  of  exceptions  in  a 
of  which  it  has  acquired  no  jurisdiction,  either  by  ap- 
peal or  by  writ  of  error.3 

§  201.  As  regards  the  mere  act  of  signing  and  approving 
a  bill  of  exceptions,  it  is  held  to  be  of  a  ministerial  nature, 
and  hence  subject  to  control  by  mandamus,  although  a  legal 
discretion  is  to  be  observed  in  determining  the  character  of 
the  particular  bill  to  be  signed.  If,  therefore,  the  court  to 
•which  the  writ  is  directed  shows  satisfactory  reasons  for  not 
signing  the  bill  presented,  the  peremptory  writ  will  not  go, 
but  in  the  absence  of  any  return  showing  such  reasons,  the 
peremptory  mandamus  will  issue.*  And  when  it  is  shown 
that  the  court  below  has  absolutely  refused  to  sign  a  bill, 
and  the  relator  avers  that  the  matters  therein  contained  are 
material  to  the  determination  of  his  rights  upon  appeal,  a 
Hi  is  jinsent«-d  for  a  mandamus  to  compel  the  sign- 
ing of  the  bill.4  So  when  the  return  to  an  alternative  writ 
Commanding  the  signing  of  a  bill  of  exceptions  is  of  an  ar- 
gumentative character,  and  sets  forth  no  sutlieient  fa* 
justify  the  refusal  of  the  court  to  sign  the  bill,  it  is  proper 
to  grant  the  peremptory  writ.5  But  it  is  always  a  sutl 
objection  to  the  application  for  the  writ,  that  the  bill,  as 
tendered  to  the  court  for  its  signature,  was  untrue,  and  when 
the  rolator  do.-s  not  deny  the  correctness  of  such  a  return, 
;dered  as  having  assented  to  it,  and  his  application 
will  bo  !•• 

ft      An  important  consideration  to  be  borne  in  mind 
in  the  exercise  of  this  branch  of  the  general  jurisdiction  by 

Crane,  5  Pet  190;  Cha-  »Poteet  v.  Commissioners,  80  W. 

teaugay  O.  &  L  Co.,  I*  titi..n.  r,  128  Va.  M. 

I  .  B,  Mi  •Pen | ill-  t-.  J  mixes  of  West  Chea- 

»Hawest>.  Peopl     r.'i  111.  500.  CoL  ft  C,  CM.  186;  &  C,  3 

•  People  v.  Pearson,  8  Scam.  ?7<\  .I..IIMH.  Cos.  118;  State  v.  Todd,  4 

Ml  >-.  Hall.  ::c, ,1,1.  m  Ohio,  351. 
14 
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mandamus  is,  that  the  power  of  determining  whether  the 
particular  bill  of  exceptions  tendered  is  or  is  not  true  rests 
exclusively  with  the  court  or  judge  before  whom  the  cause 
was  tried,  and  to  whom  the  writ  is  directed,  and  the  exercise 
of  this  power  is  beyond  control  by  mandamus.1  All  that 
the  judge  may  be  required  to  do  is  to  sign  such  a  bill  as 
presents  the  facts  in  accordance  with  his  knowledge  and 
recollection,  since  this  must  necessarily  be  the  test  in  de- 
termining what  particular  bill  shall  be  signed.  When,  there- 
fore, the  judge  returns  that  the  bill  as  originally  settled  by 
him  was  settled  truly,  according  to  the  facts  of  the  case  as 
he  remembers  them,  nothing  more  can  be  required  of  him.2 
And  when  he  has  already-  signed  one  bill  of  exceptions,  he 
will  not  be  compelled  by  mandamus  to  sign  another  and  a 
different  one,  since  it  is  his  own  exclusive  province  to  de- 
termine the  correctness  of  the  bill  which  he  shall  sign.3  And 
in  no  event  should  the  writ  direct  a  judge  to  sign  a  bill  ab- 
solutely as  presented,  but  only  to  sign  it  after  it  has  been 
duly  settled.4  So  when  the  return  shows  that  the  respond- 
ent is  willing  to  sign  a  true  bill,  but  alleges  that  the  bill  as 
presented  is  not  true,  the  peremptory  writ  will  be  refused, 
since  the  right  to  determine  the  truth  of  the  bill  rests  exclu- 
sively with  the  judge  himself.5  And  when  an  appellate  court 

1  State  v.  Todd,  4  Ohio,  351 ;  Peo-  and  it  does  not  appear  whether  the 
pie  v.  Jameson,  40  111.  96;  People  v.  return  set  forth   specifically  the 
Williams,  91  111.  87;  State  v.  Nog-  facts  as  to  which  it  was  claimed 
gle,  13  Wis.  380;  State  v.  Babcock,  that  the  bill  as  tendered  was  incor- 
51  Vt.  570;  Benedict  v.  Howell,  39  rect.    And  in  Reichenbach  v.  Rud- 
N.  J.  L.  221 ;  Shepard  v.  Peyton,  12  dach,  121  Pa,  St.  18,  it  was  held  that 
Kan.  616;  State  v.  Judge  of  Nine-  a  return  to  an  alternative  manda- 
teenth  District  Court,  45  La.  An.  mus  commanding  a  judge  to  sign 
1218.  a  bill  of  exceptions,  which  stated 

2  State  v.  Noggle,  13  Wis.  380.  in  general  terms  that  the  bill  was 

3  People  v.  Jameson,  40  111.  96.  not  true,  and  that  it  did  not  state 

4  People  v.  Lee,  14  Cal.  510.  the  exceptions  in  manner  and  form 

5  Creager  v.  Meeker,  22  Ohio  St.  as  they  were  taken  in  the  cause, 
207;  Cummings  v.  Armstrong,  34  was  insufficient  in  not  alleging  the 
W.  Va.  1.    Creager  v.  Meeker,  22  specific  defects  in  the  bill.    And 
Ohio  St.  207,  is  meagerly  reported,  upon  such  return  a  peremptory 
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has,  through  inadvertence,  granted  an  alternative  mandamus 
commanding  a  judge  to  settle  and  sign  a  bill  of  exceptions 
which  does  not  contain  all  the  facts  deemed  necessary  by 
him,  it  may  vacate  the  writ  and  direct  a  bill  to  be  prepared 
and  settled  in  accordance  with  the  facts  as  they  occurred 
upon  the  trial,  even  though  the  judge  has  complied  with  the 
alternative  writ.1 

§  203.  Mandamus  will  not  lie  to  compel  the  signing  of  a 
second  hill  of  exceptions  in  the  same  cause  when  one  has 
already  been  signed  and  certified,  embracing  the  same 
grounds,  and  the  whole  matter  involved  has  been  adjudi- 
cated by  the  appellate  court.2  And  to  an  alternative  man- 
damus directing  a  judge  to  sign  a  further  bill  of  exceptions 
it  is  a  suilicient  return  that  the  bill  already  signed  fully 
and  fairly  states  all  the  facts  attending  the  trial,  to  the  best 
of  the  knowledge,  information  and  remembrance  of  the 
jii.l^c.1  And  it  is  a  sufficient  return  to  the  alternative  writ, 
in  such  a  case,  to  show  that  the  judge  has  settled,  certified 
and  filed  a  correct  bill  of  exceptions  in  the  cause.4  So  when 
conflicting  questions  arise  concerning  the  facts  to  be  inserted 
in  tho  hill,  and  the  inferior  court  has  already  signed  one  bill, 
it  will  not  be  compelled  to  amend  it,  the  question  being  re- 
garded as  within  the  peculiar  knowledge  of  the  judge  before 

u  ri(    was  awarded.     In  State  v.  In    Pacific    Land    Association   t». 

I  l.i  wes,  43  Ohio  St.  10,  it  was  held  Hunt,  10")  <  ':il.  -'H.'.  the  inan-lninus 

t'iat  when  tl,r  P  turn  to  the  alter-  was  refused  upon  the  ground  that 

nit  ive  writ  failed  to  show  sufficient  the  bill  as  tendered  di.  I  not  p: 

cause  for  not  si^nin^.  tho  relator  such  a  fair  and /'om//i</<  ••.t.-itcnn-ut. 

waa  entitled   to    tin-    peremptory  of  the  case  as  to  entitle  it  to  t 

ko   compel  the   signing  of  tin-  sidnvd  and   >•  ttli-d  as  a  bill  of  ex- 

I. ill  as  t. -ndi-ivd.  its  i                         not  ceptions. 

iM-intf   chall.-n-rd.       In    /•:.••    /»//•/.•  '  State  V.  Clough,  09  Wia.  869. 

Hii.-U:ili,..-.  71    .\l;i.    I.'T.  a  man. la-  2  Harris  r.  State  of  Georgia,  2  Ga. 

nun  was  refused  to  require  a  judge  200.  See,  also.  People  r.  V 

t..  ii.s.Tt  iii  a  1-ill  of  exceptions  tho  cuit  Judge,  It'J  .Mich.  I 

••thi^li.'in- all  the  evidence  *  State  r.  Small.  1?  Wis.  438.  And 

in  therause."  the  relator  notshow-  see  Cox  r.  Hilly. T.  05  Oa.  57. 

'   :nly  and  allirmat  iv.-ly  that  '  Hi.  i  nton  t'.  Uoge,  84  Cal.  231. 

kl  entitled  to  tlu-ir  insertion, 
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whom  the  cause  was  tried,  and  the  superior  tribunal  will  not, 
upon  proceedings  in  mandamus,  hear  and  determine  the  facts 
on  which  the  adjudication  of  the  question  must  depend^.  Es- 
pecially will  the  writ  be  refused,  to  compel  the  amendment 
of  a  bill,  when  the  statutes  of  the  state  afford  ample  remedy 
for  the  party  aggrieved  in  such  a  case,  and  he  will  be  left  to 
pursue  his  statutory  remedy.1  And  when  one  bill  of  excep- 
tions has  already  been  signed,  the  writ  will  not  go  to  com- 
mand the  judge  to  sign  an  amended  bill  containing  additional 
exceptions,  when  he  shows  by  his  return  that  the  bill  which 
he  has  signed  fully  and  fairly  presents  all  exceptions  taken 
upon  the  trial,  and  that  he  has  no  data  or  information  from 
which  to  determine  whether  the  additional  exceptions  were 
actually  taken  upon  the  hearing  of  the  cause.2 

§  204.  "While,  as  we  have  seen,  the  jurisdiction  by  man- 
damus is  freely  exercised  to  compel  an  inferior  court  or  judge 
to  settle  and  sign  a  bill  of  exceptions  which  has  been  refused, 
yet  the  party  aggrieved  by  such  refusal  must  use  due  diligence 
in  availing  himself  of  this  extraordinary  remedy.  And  when 
there  has  been  gross  laches  in  allowing  the  bill  to  rest  for 
many  months  before  presenting  it  for  signature,  or  when  it 
has  not  been  tendered  until  after  the  expiration  of  the  time 
prescribed  bylaw  for  that  purpose,  and  after  so  long  a  period 
has  elapsed  that  the  judge  has  forgotten  the  facts  involved  in 
the  case,  and  is  unable  to  remember  whether  the  allegations 
contained  in  the  bill  are  true  or  false,  no  grounds  exist  for 
a  mandamus,  and  the  inferior  court  is  justified  in  such  case  in 
its  refusal  to  sign  the  bill.3  Nor,  in  such  case,  will  the  fact 
that  the  parties  to  the  cause  have  stipulated  in  writing  to 
waive  the  statutory  period  for  their  mutual  convenience,  alter 
the  case  or  vary  the  application  of  the  rule,  since  such  a 

1  Jamison  v.  Reid,  2  G.  Greene,    346;   Coffey  v.  Grand  Council,  87 
394.  Cal.  367;  Visher  v.  Smith,  92  Cal. 

2  People  v.  Anthony,  129  111.  218.     60;    Cross  v.   Cross,   90  N.   C.   15: 
3Engel    v.    Speer,    36   Ga.   258;    Alexander  v.  State,  82  Tenn.  88: 

State  v.  St.  Louis  Court  of  Criminal  Eggleston  v.  Kent  Circuit  Judge, 
Correction,  41  Mo.  598.  And  see  50  Mich.  147;  State  v.  Dyer,  99Ind. 
Midberry  v.  Collins,  9  Johns.  Rep.  426. 
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stipulation  can  not  have  the  effect  of  altering  the  law,  or 
of  depriving  the  judge  of  his  rights  as  to  the  time  of  signing 
•ill.1  So  when  the  bill  was  not  tendered  to  the  judges 
at  the  trial,  and  not  until  the  subsequent  vacation,  and  was 
then  presented  to  the  judges  individually,  it  was  held  that 
mandamus  would  not  lie.2  Whether  there  has  been  such 
laches  and  delajr  as  to  justify  the  court  in  refusing  to  settle 
•ill  is  a  judicial  question,  to  be  determined  upon  the 
faets  shown  to  the  court  before  which  the  cause  was  tried, 
and  its  decision  upon  this  question  will  not  be  controlled  \>y 
mandamus,  in  the  absence  of  any  abuse  of  judicial  »l 
tion.3 

§  204#.  The  relief  will  also  be  denied  when  the  moving 
party  has  delayed  his  application  until,  under  the  rules  of 
the  court,  it  is  too  late  to  avail  himself  of  the  bill  if  sL 
since  the  courts  will  not  by  mandamus  command  the  per- 
formance of  a  act.4  So  the  writ  will  not  go  when  it 
is  apparent  from  an  inspection  of  the  bill  that  it  can  not 
lienelit  the  person  seeking  the  relief.5  Norwill  it  be  granted 
to  compel  a  judge  to  produce  a  bill  of  exceptions  whirh  is 
not  in  his  possession,  and  to  file  it  with  the  clerk  of  the 
court,  and  to  make  an  order  nuno  pro  tune  showing  that  it 
I  filed  in  duo  time.9 

§  205.    It  being,  as  we  have  thus  seen,  an  indispensable 

condition  to  the  exercise  of  the  jurisdiction  in  this  cl. 

cases,  that  the  judge  to  whom  the  writ  is  directed  should  U» 

personally  cogni/ant  of  the  facts  which  it  is  sought  to  incor- 

i   the  bill  of  uxeept ions,  mandamus  will  not  lie  to 

.1    r.    S|».r.    30     Go.    2.">S;  within    such                        (inn-,    hut 

H.iim-s  r.  Commonwealth,  09  Pa.  not  being  actually  signed   < 

".     I'.ut  in  Iliiwest*.  Pefplf,  the  . '\piration  of  tli>' t 

r:.:,  ill.-  wiit  was  a  wan  I.-.  1  zMi.lUrry  r.  Collins,  9   J 

to  com                          :  «.f  a  I. ill  of  i;.  p.  843. 

hi.-li  lia.l  3  Krown  v.  Prewett,  94  CaL  903. 

:  r\t. -n.lt-ii  i.y  an  or.li-r  of  tho  « Clark  v.  Crane,  67  Cal.  889, 

.niu-t.  pursuant  to  a  stipulation  of  »Pitt*»r.  Hall,  00  Ga.  389. 

ii-r-  p.n-ti.  s.  til-  hill  having  been  •  State  u  Redd, 68 Mo.  100. 
.(.-.!  tc.th.'ju. I-.-  for. signature 
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compel  a  judge  to  sign  a  bill  in  a  case  which  was  tried  be- 
fore his  predecessor  in  office,  since  he  can  not,  in  such  a  case, 
have  the  necessary  knowledge  to  enable  him  to  pass  upon 
the  bill.1  And  the  writ  has  been  denied  to  compel  a  judge 
to  settle  a  case  for  review  by  an  appellate  court,  the  judge 
having  resigned  after  answer  filed.2  So  when  the  judge  is 
entirely  ignorant  of  the  contents  of  the  bill,  and  returns 
that  he  does  not  know  what  took  place  at  the  trial,  the 
cause  having  been  tried,  by  agreement  of  counsel,  before  a 
private  person,  the  writ  will  be  withheld.3 

§  205#.  The  authorities  are  neither  harmonious  nor  rec- 
oncilable as  to  the  right  to  a  mandamus  to  compel  the  sign- 
ing of  a  bill  of  exceptions  after  the  expiration  of  the  official 
term  of  the  judge  by  whom  the  cause  was  tried.  Thus, 
under  a  statute  making  it  the  duty  of  the  judge  who  heard 
or  tried  the  cause  to  settle  a  bill  of  exceptions,  the  writ  has 
been  granted  to  compel  him  to  perform  this  duty  after  the 
expiration  of  his  term  of  office.4  Upon  the  other  hand,  even 
under  a  statute  authorizing  the  judge  who  tried  the  cause 
to  settle  the  bill  after  the  expiration  of  his  official  term,  the 
relief  has  been  refused,  upon  the  ground  that  the  legislature 
has  no  power  to  compel  a  private  citizen  to  perform  such  an 
act,  and  because  mandamus  will  go  for  the  performance  of 
official  action  only.5 

§  206.  An  absolute  refusal  on  the  part  of  the  judge  to 
perform  his  duty  should  be  shown  as  a  condition  precedent 
to  granting  a  mandamus  to  compel  the  signing  of  a  bill  of 
exceptions.  A  mere  qualified  and  temporary  refusal  or  delay 
on  the  part  of  the  judge,  as  by  suggesting  an  adjournment 
to  the  parties  in  the  hope  of  preventing  further  litigation, 
does  not  amount  to  such*a  refusal  as  to  warrant  interference 
by  the  extraordinary  aid  of  a  mandamus.6  And  the  relief 

1  Fellows  v.  Tait,  14  Wis.  156.  But  5  Leach  v.  Aitken,  91  CaL  484 
see  State  v.  Slick,  86  Ind.  501.  6  Irving  v.   Askew,  20  L.   T.  R. 

2  De  Haas  v.  Newaygo  Circuit  (N.  S.)  584.    See,  also,  State  v.  Slick, 
Judge,  46  Mich.  12.  86  Ind.  501;  State  v.  MacDonald,  30 

« State  v.  Larrabee,  3  "Wis.  783.        Minn.  98. 
4  State  v.  Barnes,  16  Neb.  37. 
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may  be  denied  when  it  does  not  appear  that  the  judge  has 
improperly  refused  to  sign  the  bill.1 

§  207.  "While  mandamus  would  seem  to  be  the  appropri- 
ate remedy  to  compel  a  referee,  to  whom  a  cause  has  been 
referred  for  hearing,  to  settle  a  case  and  exceptions,  yet  it 
should  be  made  apparent  to  the  court  granting  the  writ  that 
the  exceptions,  when  so  settled,  will  be  in  accordance  with 
the  facts  of  the  case,  and  if  the  alternative  writ  fails  to 
show  this,  the  omission  is  fatal,  and  the  peremptory  writ 
will  not  be  granted.2 

§  208.  If  the  judge  of  an  inferior  court  has  been  directed 
by  an  alternative  mandamus  to  sign  a  bill  of  exceptions,  but 
fails  to  make  return  to  the  alternative  writ,  and  in  lieu 
thereof  files  an  answer  denying  the  power  of  the  court  to 
take  cognizance  of  the  case,  he  may  be  compelled  by  a  per- 
emptory mandamus  to  sign  the  bill,  the  case  being  ti  < 
as  one  in  which  the  authority  of  the  higher  court  has  been 
disregarded.3 

§  209.  When  the  court  below  was  asked,  upon  the  trial 
of  a  cause,  to  charge  the  jury  that  there  was  no  evidence 
tending  to  prove  a  certain  proposition  involved  in  tin 
but  the  instruction  was  refused  and  an  exception  was  taken, 
the  court  was  compelled  by  mandamus  to  include  in  the  bill 
r|>(  ions  all  the  evidence  bearing  upon  that  particular 
proposition,  plaint  ill'  in  error  being  clearly  entitled  to  that 
i  i^lit.4  But  while  it  is  conceded  that  the  supremo  court  of 
the  United  States  may  issue  the  writ,  in  the  ex  civile  <.f  its 
appellate  jurisdiction,  to  compel  a  circuit  court  to  sign  a 
bill  «>f  exceptions,  the  \vrit  will  not  be  granted  to  compel 
the  circuit  court  to  incorporate  into  the  bill  so  much  of  its 
instructions  to  the  jury  as  relates  to  the  evidence  in  the  case, 
the  rulings  of  the  court  upon  the  propositions  of  law  sub- 
mitted by  coiniM'1  in  the  instructions  asked  being  all  pre- 
M-nt.-d  in  the  bill,  and  only  the  charge  and  comments  of  tho 
court  to  tho  jury  upon  the  evidence  bcin^r  omitt.  , 


tPeoplor.  Hill,  7^  c.il  '..In.]-.-  i.f  Wayne  Cir- 

^People  v.  Bak.  rK  10ft       ruit  r,,urt.  ,M  Mi.-i: 

'People  v.  Pearson,  3  Scam.  270.       *  Export*  Crane,  5  Pet  190. 
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§  210.  "While,  as  we  have  already  seen,  the  general  rule 
is  too  well  established  to  admit  of  controversy,  that  the  dis- 
cretion of  the  inferior  court  or  judge  as  to  what  constitutes 
a  true  bill  of  exceptions  will  not  be  interfered  with  by  man- 
damus, it  does  not  follow  that  a  judge  is  privileged  to  reject 
a  bill  which  properly  presents  the  case.  And  a  return  to 
the  alternative  writ  which  alleges  that  the  relator  had  no 
authority  to  compel  the  respondent  to  sign  the  bill,  since  he 
himself  must  be  the  judge  of  the  correctness  of  the  excep- 
tions, is  insufficient,  if  it  fails  to  show  that  the  bill  as  pre- 
sented did  not  state  the  facts  truly,  or  that  the  exceptions 
were  not  taken  in  the  proper  manner  and  at  the  proper 
time.1  And  the  writ  may  direct  the  judge  to  sign  the  bill  as 
tendered  if  it  fairly  presents  the  facts;  or  if  it  does  not 
fairly  present  the  case,  he  may  be  directed  to  proceed  to 
settle  a  bill,  and  when  settled  to  sign  it.2  ISTor  is  it  a  suffi- 
cient objection  to  granting  the  relief  that  the  party  ag- 
grieved has  a  remedy  against  the  judge  refusing  to  sign  the 
bill  by  indictment  or  impeachment,  since  a  conviction  or 
removal  of  the  judge  from  office  would  not  restore  the  per- 
son aggrieved  to  his  rights,  and  would  not,  therefore,  afford 
an  adequate  or  specific  remedy  for  his  grievance.3 

§  211.  When,  after  signing  the  bill  as  originally  presented 
to  him,  and  after  filing  it  in  the  clerk's  office,  the  judge,  of 
his  own  volition,  makes  material  changes  and  alterations  in 
the  bill,  mandamus  will  not  lie  to  compel  him  to  restore  it 
to  its  original  condition.  In  such  case,  the  authority  of  the 
judge  over  the  bill  having  entirely  ceased  upon  his  signing 
and  certifying  it,  his  subsequent  action  in  making  the  changes 
and  alterations,  however  unauthorized,  is  merely  in  his  indi- 
vidual capacity,  and  is  not  done  officially,  and  the  writ  is 
not  granted  against  a  private  citizen.4 

§  212.  Bills  of  exceptions  being  unknown  to  chancery 
practice,  the  writ  wili  not  issue  to  compel  the  signing  of  a 

1  Etheridge  v.  Hall,  7  Port.  47.  8  Etheridge  v.  Hall,  7  Port.  47. 

2  Page  v.  Clopton,  30  Grat.  415.        4  State  of  Georgia  v.  Powers,  14 
See,  also,  Sansome  v.  Myers,  80  CaL    Ga.  388. 

483. 
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bill  in  a  chancery  cause  determined  in  an  inferior  court. 
Nor  will  it  be  granted  to  compel  a  court  of  chancery  to 
inscribe  in  an  order  book,  upon  the  application  of  one  of 
the  parties,  an  order  which  it  has  made  in  a  cause.1  But  in 
Alabama  mandamus  is  the  appropriate  remedy  to  compel  a 
chancellor  to  entertain  and  pass  upon  a  petition  praying  a 
correction  in  the  note  of  testimony,  in  a  cause  which  has 
been  appealed  from  his  court.2 

§  213.  The  branch  of  the  jurisdiction  under  discussion 
applies  to  courts  of  record  only,  and  mandamus  does  not 
lie  to  compel  a  justice  of  the  peace  to  sign  and  seal  a  bill  of 
i-xrrptions  in  a  cause  tried  by  him,  in  the  absence  of  any 
law  making  it  his  duty  to  sign  such  bill.* 

§  214.  As  a  matter  of  practice,  when  the  writ  is  granted 
to  compel  an  inferior  court  to  sign  and  seal  a  bill  of  excep- 
tions, it  is  not  necessary  to  recite  the  bill  in  the  alternative 
writ,  and  a  motion  to  quash  because  of  its  omission  will  not 
be  granted.4'  The  writ,  however,  should  be  accompanied  by 
the  bill  which  was  tendered  for  signature.5  And  as  regards 
the  practice  on  applications  to  compel  amendments  to  bills 
of  exceptions,  it  would  seem  to  be  the  better  course  to  refer 
the  bill  back  in  the  first  instance  to  the  judge  who  settled 
it,  in  order  that  he  may  have  an  opportunity  of  review- 
ing it.6 

§  215.  The  jurisdiction  by  mandamus  to  compel  the  sign- 
ing of  bills  of  exceptions  has  been  extended  to  inferior  tribu- 
nals, which,  although  not  properly  courts,  yet  partake  of  a 
judicial  nature  and  exercise  judicial  functions.  Thus,  when 
a  special  tribunal  is  organ i/.rd  under  the  statutes  of  a 
f<»r  the  trial  of  contested  county  elections,  and  during  u  trial 
before  such  tribunal  exceptions  are  taken  to  its  rulings,  and 
a  bill  of  exceptions  is  afterward  tendered  for  its  signature, 

l  Eaoparte  Story,  12  Pet  880.  807;  People  V.  Dickaon,  46  CaL  5& 

»JS53?parte  Henderson,  84  Ala.  86.  And  see  State  «.  Macdonn 

»  Ohio  v.  Wood,  22  Ohio  8t  587.  Minn.  •»•<);  Poteet  v.  Cotnmisuon- 

« People  v.  Judges  of  Wectohe*  en,  80  W.  Va,  58. 

tor,  4  Cow.  78.  •  Delavan  r.  Boarduian,  5  Wend. 

•Creager  v.  Meeker,  22  Ohio  St.  183. 
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which  is  refused,  a  proper  case  is  presented  for  a  manda- 
mus.1 But  it  would  seem  that,  on  a  return  by  the  respond- 
ents in  such  case  that  they  have  made  full  compliance  with 
the  writ,  the  court  will  decline  to  hear  proof  offered  by  the 
relator  that  the  bill  of  exceptions,  as  signed,  was  not  true.2 
§  2150.  An  application  for  a  mandamus  to  procure  the 
signing  of  a  bill  of  exceptions  will  not  be  sustained  in  a  case 
where,  after  a  trial  for  felony,  the  accused,  being  found 
guilty,  escapes  from  custody ;  since  the  courts  will  not  en- 
courage evasions  of  justice  by  affording  to  escaped  convicts 
the  means  of  reviewing  their  convictions.3 

1  State  v.  Sheldon,  2  Kan.  322.  'People  v.  Genet,  59  N.  Y.  80. 

2  See  note  to  State  v.  Sheldon,  3 
Kan.  322. 
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III.    ATTORNEYS. 

§  216.    Mandamus  to  restore  attorneys. 

217.  Limitations  upon  the  exercise  of  the  jurisdiction. 

218.  Allowed  when  court  has  exceeded  its  jurisdiction;  or  decided 

erroneously. 

219.  Actual  removal  of  attorney  must  be  shown. 
~^0.    Want  of  notice  to  attorney  before  removal. 

221.  Rule  in  Alabama;  affidavit,  requisites  of. 

222.  Distinction  between  office  and  employment 

223.  Mandamus  not  granted  to  compel  admission  to  practice. 

224.  Granted  to  compel  appointment  of  attorney  to  defend  non 

compos. 

§  216.  Questions  of  considerable  interest  to  the  legal  pro- 
fession have  frequently  occurred  in  determining  how  far 
superior  courts  of  appellate  jurisdiction  and  of  final  resort 
may  interfere  by  mandamus  with  the  control  of  inferior 
courts  of  general  jurisdiction  over  attorneys  practicing 
therein,  and  with  the  removal  of  attorneys  from  their  otlice. 
In  England,  the  jurisdiction  of  the  king's  bench  by  manda- 
mus to  restore  an  attorney  to  his  office  is  of  comparatively 
ancient  origin.1  In  this  country,  the  powers  of  the  courts 
over  attorneys,  and  the  status  of  attorneys  as  officers  of  the 
court,  are  frequently  regulated  by  statute  in  the  different 
,  and  the  decisions  are  not  wholly  reconcilable  as  to 
ihe  power  of  the  higher  courts  to  control  by  mandamus  the 
tribunals  in  the  rcnio  va  I  of  attorneys  from  their  oHiee. 

.  L'17.  It  would  seem,  upon  principle,  that  an  order  of  dis- 
!,  depo>in;;  an  attorney  from  his  otlice,  is  in  its  nature 
a  judicial  a<-t,  and  is  or  should  bo  performed  in  the  c\< 
of  a  judicial  discretion.  And  it  is  will  settled,  as  a  com- 
mon-law doctrine,  that  this  p,>wer  rests  exclusively  with  the 
OOUrt,  which  miiM  itself  determine,  in  the  absence  of  statute, 
the  (pialitications  of  its  officers  and  for  what  cause  they  shall 
be  removed.*  It  may  bo  said  generally,  that  the  revisory 

1  See  Hurst's  Case,  1  Lev.,  part  I,       »  Ex  part*  Sccoiubc,  10  How.  9. 
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tribunal,  even  if  it  possesses  undoubted  authority  to  control 
an  inferior  court  as  to  the  removal  of  its  attorneys,  will  ex- 
ercise this  authority  only  in  a  plain  case,  and  when  the  con- 
duct of  the  court  below  is  irregular  or  flagrantly  improper.1 
And  the  courts  are  less  inclined  to  interfere  when  the  com- 
plaint is  not  of  an  absolute  removal,  but  only  of  a  suspension 
from  practice,  which  has  nearly  expired,  and  after  which  the 
attorney  may  be  restored  by  the  court  itself.2  And  when 
by  statute  it  is  made  the  duty  of  attorneys  and  counselors 
to  "  maintain  the  respect  due  to  courts  of  justice  and  judicial 
officers,"  and  it  is  provided  that  a  violation  of  this  duty  shall 
constitute  cause  for  removal,  it  rests  with  the  court  below 
to  determine  as  a  judicial  question  what  acts  constitute  a 
violation  of  the  statute,  and  sufficient  cause  for  removal. 
When,  therefore,  such  court  has  decided  that  the  offending 
party  has  been  guilty  of  such  acts  as  constitute  a  violation 
of  the  statute,  and  has  ordered  his  removal,  its  decision  will 
not  be  controlled  by  mandamus.3  So  when,  after  a  hearing 
and  an  opportunity  to  defend,  an  attorney  has  been  sus- 
pended from  practice  until  the  further  order  of  the  court, 
even  though  the  proceedings  were  not  strictly  regular  or 
formal,  if  no  substantial  right  of  the  attorney  has  been  im- 
properly invaded,  the  writ  will  not  go  to  command  the  court 
to  vacate  its  order.4  And  the  supreme  court  of  the  United 
States  has  no  power  to  grant  a  mandamus  to  the  judges  of 
a  court  of  last  resort  of  a  state,  requiring  them  to  reinstate 
an  attorney  and  counselor  whom  they  have  disbarred  from 
practice.5 

§  218.     While,  as  we  have  seen  in  the  preceding  section, 
the  writ  will  not  lie  to  control  the  exercise  of  the  judicial 

1  Ex  parte  Burr,  9  Wheat.  529.    to  the  rolls  was  refused  upon  the 
And  see  Walls  v.  Palmer,  64  Ind.    ground  that,  the  admission  of  an 
493;  State  v.  Maxwell,  19  Fla.  31.        attorney  being  a  judicial  act,  his 

2  Ex  parte  Burr,  9  Wheat.  529.         dismissal  is  equally  so,  and  that,  in 
zEx  parte  Secombe,  19  How.  9.    principle,  there  can  be  no  distinc- 

And   see   Commonwealth  v.   Dis-    tion  between  the  two  cases. 
trjct  Court,  5  W.  &  S.  272,  where       *Ex  parte  Wall,  107  U.  S.  265. 
mandamus  to  restore  an  attorney        5  In  re  Green,  141  U.  S.  325. 
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<  tion  of  an  inferior  court  in  removing  an  attorney,  yet 
if  the  court  has  manifestly  exceeded  its  authority  and  acted 
in  excess  of  its  jurisdiction,  as  if  it  has  disbarred  an  at- 
torney for  a  contempt  committed  by  him  before  another 
court,  mandamus  will  lie  to  restore  the  attorney,  since  no 
legal  discretion  can  supply  a  defect  or  want  of  jurisdiction.1 
And  it  has  been  held  that  when  the  inferior  court  has 

N'd  erroneously  upon  the  testimony  in  disbarring  an 
attorney,  and  a  plain  case  of  hardship  is  made  to  apjH-jir. 
•n.-mdjimus  will  lie,  and  that  the  superior  court  is  precluded 
interfering  only  when  the  discretion  of  the  lower  court 

been  exercised  in  a  reasonable  manner.2  It  is  diffi- 
cult, however,  to  reconcile  this  doctrine  with  the  weight  of 
authority,  since  it  sanctions  the  use  of  mandamus  to  control 
or  correct  the  exercise  of  judicial  discretion  by  the  inferior 
court,  a  use  of  the  remedy  which,  as  we  have  already  seen,* 
is  foreign  to  its  scope  and  purpose. 

!9.  To  warrant  the  interference  by  mandamus  in  this 
.  there  must  have  been  an  actual  removal  from 
the  office  of  attorney.  And  a  mere  refusal  of  the  court  to 
listen  to  an  attorney  in  a  single  case,  or  even  statements  1>\ 
the  judges  of  such  court  that  the  attorney  will  not  be  al- 
lowed to  practice  before  them,  will  not  justify  the  writ  when 
there  has  been  no  action  by  the  court  actually  disbarring 
the  relator.4 

pttrte  Bradley,  7  Wall.  364.  prived  the  attorney  of  his  t 

"0  People  v.  Justices  of  Dcla-  appear  in  court,  which  was  a  spe- 

•  iiiuuon  Pleas,  1  Johns.  Cas.  cies  of  property  of  which  lie  could 

•rti;    Koliinson.  1'.)    Wall,  not  be  depriv.  .1  without   -111.-  pro- 

s  2  Wash.  373,  cess  of  law.    The  cam  aeoni- 

.1   court   having,    for    a  contempt  opposed  to  the  weight  of  ant 

•  -ommitlod    in    its   presence,  BUS-  especially  to  th»  1<  a. ling  oaae  of 

I  an  attorney  from  practice  I                Wall,  107  U.  8.  968. 

until  he  should  pur^e  himself  from  'State  of  Florida  U.  Kirke,  12  Fla, 

•  »!!t>  mpt,  the  writ  was  -rant.'.i  to  978.    See,  also,  State  v.  Finley,  80 
c'-mpel  the  vacation  of  such  orders,  Fla.  808, 

iip.>n  the  ^'i-.. nn. I  that   they  were  •  See  §  156  and  cases  cited. 

ai-olutely  void  ami  that  they  de-  «  People  v.  Dowling, 55  Barb.  107. 
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§  220.  Mandamus  is  the  appropriate  remedy  to  compel 
an  inferior  court  to  restore  an  attorney  to  the  rolls,  when  he 
has  been  improperly  stricken  therefrom  upon  an  ex  parte 
proceeding,  without  notice  or  opportunity  either  for  defense 
or  explanation.  And  while,  in  the  absence  of  statutory  reg- 
ulations, it  is  conceded  that  courts  of  original  jurisdiction 
have  control  over  their  attorneys  practicing  before  them, 
with  authority  to  strike  them  from  the  rolls,  yet  this  author- 
ity is  to  be  exercised  only  after  affording  the  party  accused 
an  opportunity  of  being  heard  in  defense.  When  this  has 
not  been  done,  mandamus  is  regarded  as  the  only  adequate 
remedy  to  meet  the  case,  and  the  granting  of  the  writ  in 
such  a  case  in  no  manner  interferes  with  the  exercise  of  the 
judicial  discretion  of  the  court  below.1  But  when,  by  stat- 
ute, it  is  provided  that  proceedings  for  the  removal  of  an 
attorney  may  be  taken  by  the  court  upon  its  own  motion, 
and  for  matter  within  its  knowledge,  and  the  court  ac- 
cordingly acts  upon  its  own  motion,  and  removes  an  attorney 
for  offenses  committed  in  open  court,  and  then  decides  that 
in  such  a  case  no  notice  is  necessary  and  proceeds  without 
notice,  its  decision,  being  made  in  the  exercise  of  judicial 
authority  upon  a  subject-matter  within  its  jurisdiction,  can 
not  be  revised  or  annulled  by  mandamus.2 

§  221.  It  is  held  in  Alabama  that  if  an  attorney,  who 
has  been  duly  admitted  to  practice  in  all  the  courts  of  the 
state,  is  improperly  prohibited  from  p'racticing  in  a  local 
and  inferior  court,  he  may  be  restored  by  mandamus,  but 
that  it  is  not  sufficient  to  allege  that  the  relator  is  a  practi- 
tioner of  law  in  all  the  courts  of  the  state,  both  of  state  and 
federal  jurisdiction,  without  alleging  that  he  is  duly  and 
regularly  licensed,  and  that  he  has  taken  the  oath.3  And 
the  affidavit  in  support  of  the  application  for  a  mandamus  to 
restore  an  attorney  to  the  rolls  is  insufficient  if  it  does  not 
show  that  the  court  below  acted  improperly  in  the  removal, 

1  People  v.  Turner,  1  CaL  14&  3  Withers  v.  State,  36  Ala.  252. 

2  Ex  parte  Secombe,  19  How.  9. 
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or  that  the  fact  charged  against  the  attorney  and  on  which 
he  was  removed  was  founded  in  error  or  mistake.1 

§  222.  In  the  exercise  of  the  jurisdiction  under  discus- 
sion a  distinction  is  taken  between  interfering  to  restore  an 
attorney,  whose  position  is  that  of  an  officer  of  the  court, 
and  cases  of  mere  employment;  and  while,  in  the  former 
class  of  cases,  the  jurisdiction  is  often  exercised,  in  the  latter 
class  the  courts  will  not  interfere.  Thus,  it  is  held  that  the 
position  of  a  proctor  of  doctors  commons  in  England  is  not 
ai  office,  properly  speaking,  but  a  mere  employment,  sub- 
jecting the  person  to  the  original  jurisdiction  of  the  court 
of  doctors  commons.  When,  therefore,  such  court,  acting 
within  its  powers,  has  suspended  a  proctor,  mandamus  will 
not  lie  to  restore  him.2 

§  223.  The  question  of  the  admission  of  persons  to  prac- 
tice as  attorneys  in  the  courts  has  sometimes  given  rise  to 
applications  for  the  extraordinary  aid  of  mandamus  to  com- 
pel the  admission  of  applicants.  This  question,  however, 
being  regarded  as  a  judicial  one,  and  the  courts  in  passing 
upon  the  admission  of  attorneys  being  regarded  as  exercis- 
ing judicial  rather  than  ministerial  functions,  the  exercise  of 
their  prerogative  will  not  be  disturbed  or  revised  by  a  su- 
perior court.  When,  therefore,  the  subordinate  court  has 
refused  to  admit  an  applicant,  mandamus  will  not  lie  to  com- 
pel his  admission.3  And  in  England,  mandamus  will  not  go- 
to one  of  the  inns  of  court  to  compel  admission  to  the  de- 
gree of  barristor-at-law,  these  inns  being  merely  voluntary 
societies  submitting  to  government,  and  the  proper  method 
dress  in  such  a  case  being  by  appeal  to  the  twelve 
judges.4  But  in  Florida,  mandamus  is  the  appropriate  ivm- 

1  In  re  Orphan!,   1  Johns.  Cas.  sons,  of  an  honest  disposition  ;m<l 

!;|.  ]•  ••lined    in    the   law,  admitted   |.\ 

*Lelgh'sCase,  8  Mod.  Rep.  833.  llu-    justices    of    the    resp. 

•CoiMtiiMiuv.-iUh  r.  Tho  Judges,  courts,  to  practice   as  attoi 

1  a  &  R  187.    This  decision  was  there." 

rendered  under  a  statute  of  the  <K                    IP  rs  of  Gray's  Inn, 

state  providing  that  "there  may  Doug. 808. 
be  a  competent  number  of  per- 
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edy  to  secure  to  an  applicant  for  admission  to  the  bar  an 
examination  touching  his  qualifications,  when  he  has  been 
denied  such  examination  by  the  court  or  judge  having  juris- 
diction of  the  subject.1 

§  224.  It  has  been  held  an  appropriate  exercise  of  the 
jurisdiction  by  mandamus  to  grant  the  writ  for  the  purpose 
of  compelling  a  subordinate  court  to  appoint  an  attorney  to 
defend  a  person  who  is  non  compos^  and  against  whom  suit 
is  brought.3 


o 


i  State  v.  Baker,  25  Fla.  59&  »  Ex  parte  Northington,  37  Ala. 

496. 
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IY.    STATE  AND  FEDERAL  COUKTS. 

§  225.    Mandamus  not  granted  to  remove  cause  from  state  to  federal 
court 

226.  Reasons  in  support  of  the  rule. 

227.  Writ  not  granted  from  federal  to  state  courts  to  compel  re- 

movaL 
227o.  Removal  of  causes  further  considered. 

228.  Distinction  between  removal  of  cause  and  accepting  surety  for 

removal. 

229.  Mandamus  in  aid  of  proceedings  in  federal  courts. 

§  225.  Our  peculiar  system  of  state  and  federal  courts, 
with  their  different  jurisdictions,  each  acting  independently 
of  the  other,  has  given  rise  to  questions  of  much  nicety  in 
cases  falling  within  the  jurisdiction  of  either  forum,  and  in 
some  instances  the  aid  of  mandamus  has  been  invoked  for 
their  determination.  The  most  frequent  cases  of  this  kind 
have  been  where  mandamus  was  sought  to  compel  the  re- 
moval of  a  cause  from  a  state  to  a  federal  court,  under 
the  various  acts  of  congress  providing  for  such  removal. 
While  the  authorities  are  far  from  reconcilable  upon  this 
subject,  the  better  considered  doctrine,  supported  by  the 
clear  weight  of  authority,  undoubtedly  is,  that  when  the 
question  of  removal  is  properly  presented  to  the  state  court 
and  passed  upon  by  that  tribunal,  its  decision,  however 
erroneous,  is  not  void  and  can  not  bo  reviewed  by  proceed- 
ings in  mandamus  in  a  higher  state  court.  And  mandamus 
will  not  lie  from  the  superior  courts  of  the  different  states  to 
compel  the  subordinate  courts  either  to  revise,  reverse  or  re- 
srind  their  action  upon  such  applications,  or  to  compel  them 
to  proceed  in  any  manner  inconsistent  therewith,  when  the 
case  lias  heeii  properly  presented  to  them  and  they  have 
either  granted  or  refused  the  applicat  ion  for  removal.1  Any 

1  Francisco  r.  Manhattan  Insur-  of    New  York  Common  Plea*,  2 

ance  Co.,  86  Cal.  388;   Sli.  ll.y  r.  Dt-ni...    :                             Judge  of 

ll..iVm;m.  7  Ohio  St  430;  State  r.  Jackson   Circuit  Court,  21   Mich. 

<  'url'-r.  I  N<  Southern  Telegraph 
15 
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attempt  to  control  or  to  reverse  by  mandamus  the  rulings 
of  the  inferior  courts  upon  such  applications  may  justly  be 
regarded  as  a  flagrant  violation  and  abuse  of  the  well-estab- 
lished functions  of  the  writ.1 

§  226.  Various  reasons  have  been  assigned  in  support  of 
the  rule  by  the  different  courts  in  which  it  has  been  recog- 
nized and  applied.  Thus,  the  writ  has  been  refused  in  such 
cases  upon  the  ground  that,  if  any  coercive  action  should  be 
necessary  to  procure  the  removal,  it  should  naturally  come 
from  the  United  States  courts,  rather  than  from  the  state 
tribunals.2  So  it  has  been  refused  upon  the  ground  that,  if 


Co.,  73  Ala.  564.  But  see,  contra, 
Brown  v.  Crippin.  4  Hen.  &  M.  173; 
State  v.  Judge  of  Thirteenth  Dis- 
trict, 23  La.  An.  29.  And  see  Orosco 
v.  Gagliardo,  22  CaL  83.  In  Ken- 
nedy v.  Woolfolk,  1  Overt.  453, 
the  court  were  divided  as  to 
whether  the  duty  of  the  state  court 
to  order  the  removal  of  a  cause  to 
the  federal  court  upon  proper  ap- 
plication was  a  ministerial  or  a  ju- 
dicial duty.  And  in  Campbell  v. 
Wallen's  Lessee,  Mart.  &  Yerg.  266, 
it  was  held  that  when  a  state  court 
had  refused  to  allow  the  removal, 
its  decision  might  be  reversed  on 
appeal  to  the  supreme  court  of  the 
state,  which  might  order  the  cause 
to  be  sent  to  the  federal  court. 

1  Francisco  v.  Manhattan  Insur- 
ance Co.,  36  CaL  283. 

2  People  v.  Judge  of  Jackson  Cir- 
cuit Court,  21  Mich.  577.    Camp- 
bell, C.  J.,  denying  the  jurisdiction 
in  such  cases,  says:    "We  are  also 
unable  to  discover  any  propriety 
in  resorting  to  the  writ  of  manda- 
mus of  this  court  to  correct  the 
action  of  a  circuit  court,  in  a  case 
under  the  act  of  congress.    If  any 
coercive  action  should  be  deemed 


necessary  to  transfer  proceedings 
into  the  courts  of  the  United  States, 
it  should  naturally  come  from 
United  States  authority;  and  if 
the  result  can  not  be  reached  with- 
out the  intervention  of  some  writ, 
we  find  it  difficult  to  believe  that 
the  remedy  can  be  dependent  on 
the  discretion  of  a  state  court.  In 
all  cases  where  writs  are  expressly 
mentioned  for  purposes  of  remov- 
ing cases  into  United  States  courts, 
they  issue  returnable  there.  There 
is  no  writ  of  certiorari  or  manda- 
mus known  to  the  common  law, 
issuing  from  one  jurisdiction  to 
courts  within  it  for  the  removal  of 
causes  into  another  jurisdiction. 
Certiorari  is  the  proper  writ  for 
removing  records  from  one  court 
into  another  for  trial,  and  is  the 
writ  expressly  authorized  to  be  is- 
sued by  United  States  courts  for  re- 
moving thither  certain  cases  from 
state  courts  under  the  act  of  1833. 
4  U.  S.  Stat.  633.  But  whether  cer- 
tiorari or  mandamus  would  be  ap- 
propriate for  this  purpose,  it  is  cer- 
tainly more  seemly  that  they  should, 
not  depend  on  the  discretion  of  any 
tribunal  not  holding  its  commission 
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granted  in  such  cases,  it  would  necessarily  lead  to  a  conflict 
of  jurisdiction  between  the  state  and  federal  courts.1  So, 
too,  it  has  been  withheld  for  the  reason  that  mandamus  is 
not  a  proper  remedy  to  review  the  action  or  to  correct  the 
errors  of  inferior  courts  upon  questions  which  they  have 
judicially  determined,  and  that  if  the  court  has  erroneously 
refused  to  allow  the  removal  of  the  cause  to  the  f< 
courts,  and  has  entertained  jurisdiction  and  proceeded  t-> 
trial  and  judgment,  the  proper  remedy  is  by  writ  of  error 
<>r  appr-al  to  review  the  rulings  and  judgment  of  the  court 
below.1 

§  227.    As  regards  the  power  of  the  circuit  courts  of  the 
1'nited  States  over  the  state  courts  of  general  jurisdiction,  to 
compel  them  to  allow  the  removal  of  a  cause  into  the  fe 
courts,  while  the  existence  of  such  power  has  been  as>< 
a-  necessary  for  the  exercise  of  the  jurisdiction  of  the  United 
s  courts,'  yet  the  doctrine  may  now  be  regarded  as  too 


from  the  authority  creating  the 
ritfht  of  removal.  The  United  States 
.-u pi-cme  court  has  never,  that  we 
•  •an  find,  decided  expressly,  upon  a 
case  arising  under  the  statute  in 
question,  that  the  circuit  courts  of 
United  States  may  issue  the 
proper  writ,  if  any  is  required;  but 
the  principle  has  been  asserted  dis- 
tinctly, that  a  summary  remedy 

I,  if  so,  there  can  be  no    ern  Transportation  Co.,  1 
i  difficulty  in  ascertaining  it    425. 

nest,  16  Pet  R.97. 
And  we  think  the  view  taken  by 
the  supreme  court  of  New  York  in 

iseofThePeop 

of  tit  .mon  I'l.  as(2Denio, 

indamus,  is  in 

accordance  with  good  sense.    We 


Pleas,  2  Denio,  197,  where  it  is  as- 
serted as  the  undoubted  pr«  . 
tive  of  the  courts  of  the  Unit.  I 
States  to  issue  the  writ  of  man  l.i 
mus  in  all  cases  Decenary  for  th>- 
exercise  of  their  ju 
hence  in  the  class  of  cases  u 
consideration.     But  the  null.' 
<>f  this  case,  upon  this  point, 
tirrly  ov.-rl>orneby  Hough  V.  West- 


1  Francisco  r.  Manhattan  Insur- 
ance Co..  86  Cnl.  289. 

•Shelby  ».  lIotTi. 
450;  State  r.  Curler.  4 

trie  Southern  Telegraph  Co., 
:.:  u,  N4 

•Spraggina  it  County  < '•  art  of 


should  feel  disposed  to  go  as  far  as    Humphries,  Cooke,  160;  People  r. 
possible  to  prevent  a  failure  of  any    Judges   of   New   York    Common 
i  nit  we  do  not  perceive  any 

.  necessity  in  these  oases."  still 

nger  ground  is  taken  in  People 
r.  Judges  of  New  York  Common 


197.  And  see  Peo- 
ple t».  Judge  of  Jackson  Circuit 
Court,  91  Mich,  577. 
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well  established  to  admit  of  question,  that  such  power  does 
not  exist.  And  while  it  is  believed  to  be  within  the  power 
of  congress  to  confer  upon  the  circuit  courts  of  the  United 
States  jurisdiction  to  compel  by  mandamus  the  removal  of 
causes  from  the  state  into  the  federal  courts,  yet  such  power 
is  not  possessed  by  the  circuit  courts,  either  under  the  judi- 
ciary act  of  1789,  or  under  the  act  of  1866,1  providing  for 
the  removal  of  cases  from  the  state  to  the  federal  courts. 
They  will  not,  therefore,  attempt  by  mandamus  to  review 
the  decision  of  a  state  court  upon  an  application  of  this  nat- 
ure, or  to  compel  it  to  remove  a  cause  to  the  federal  tribunal.2 
The  appropriate  remedy  in  such  case  is  by  appeal  to  the 
supreme  court  of  the  state,  and  thence  by  writ  of  error  to 
the  supreme  court  of  the  United  States.3 


1 14  U.-S.  Statutes  at  Large,  306. 

2  Hough  v.  Western  Transporta- 
tion Company,  1  Bissell,  425;  In  re 
Cromie,    2   Bissell,   160;    Ladd   v. 
Tudor,  3  W.  &  M.  326.    But  see, 
contra,  Spraggins  v.  County  Court 
of  Humphries,  Cooke,  160. 

3  Hough  v.  Western  Transporta- 
tion Co.,  1  Bissell,  425.    This  was 
an  application  by  the  defendant,  a 
foreign  corporation,  sued  in  the 
state  courts,  to  the  circuit  court 
of  the  United  States,  for  a  man- 
damus to  compel  the  state  court  to 
remove  the  cases  to  the  federal  tri- 
bunal.   The   right   of  the  circuit 
court  to  interfere  in  such  case  was 
denied  by  Drummond,  J.,  in  an  ex- 
haustive opinion  which  may  be  re- 
garded as  having  set  at  rest  the 
previously    unsettled    authorities 
upon  the  subject    He  says:  "The 
question  is  whether,  under  the  cir- 
cumstances of  the  case,  the  man- 
damus will  lie.    I  think  it  will  not. 
Of  course,  in  expressing  this  opin- 
ion, it  is  not  necessary  for  the  court 


to  determine  whether  the  state 
court  decided  properly  in  refusing 
the  application  made  by  defend- 
ant .  .  .  It  is  a  little  singular 
that  throughout  our  judicial  his- 
tory there  has  been,  so  far  as  we 
have  been  able  to  ascertain,  but 
one  application  made  to  the  circuit 
court  of  the  United  States  for  this 
writ,  where  a  state  court  has  re- 
fused to  comply  with  the  twelfth 
section  of  the  judiciary  act  That 
case  was  the  case  in  Tennessee,  and 
is  referred  to  in  the  case  of  The  Peo- 
ple v.  The  Judges  of  the  New  York 
Common  Pleas,  reported  in  2  Denio, 
197.  This  case  grew  out  of  the  case 
of  Kanouse  v.  Martin,  15  How.  198, 
which  was  commenced  in  a  state 
court  of  New  York,  and  where  the 
application  was  made  to  the  state 
court  to  remove  the  cause  to  the 
circuit  court  of  the  United  States. 
After  the  application  was  made 
the  plaintiff  amended  his  declara- 
tion so  as  to  make  the  amount  in 
controversy  less  than  §500,  and 
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§  227a.  Mandamus  has  been  allowed  as  a  corrective  of 
matters  growing  out  of  an  improper  removal  of  a  cause  from 
a  state  to  a  federal  court,  and  not  falling  within  the  judicial 
discretion  of  the  court  to  which  the  writ  was  directed.  Thus, 


thereupon  the  application  was  re- 
fused. The  case  went  to  the  high- 
est court  of  the  state,  and  thence 
to  the  supreme  court  of  the  United 
States.  The  supreme  court  of  the 
United  States  reversed  the  case  on 
the  ground  that  the  application 
should  have  been  granted,  and  that 
whenever  it  was  made  the  statute 
interposed,  and  declared  that  if  it 
was  within  the  meaning  of  the 
twelfth  section  of  the  judiciary 
act,  it  was  not  competent  for  the 
-i.it o  court  to  take  any  other  step 
in  the  case,  and  that  it  did,  after 
the  application  was  made,  by  allow- 
ing this  amendment,  and  that  was 
an  erroneous  act.  Judgment  was 
t  herufore  reversed,  and  it  was  held 
that  it  was  the  duty  of  the  court  to 
look  into  the  whole  record  and  to 
determine  whether  the  case  was 
within  the  provision  of  tin-  twelfth 
section  of  the  judiciary  act.  That 
was  a  case,  as  I  understand  it,  in 
which  the  counsel  for  defendant, 
instead  of  applying  to  the  circuit 
court  of  the  United  States  for  & 

,i  urns,  applied  (o  the  supreme 
court  of  the  state  for  a  mandamus. 
The  opinion  of  the  court  was  given 
by  Bronson,  C.  J.,  denying  the  ap- 
plication,  on  tho  ground  that  the 
judiciary 

avo  the  <  ,it  of  the 

•  •d  States  power  to  issue  the 

.inns,  and  therefore 

the  .ipj.li. MI  ion  should  IK;  made  to 

that  court  and  not  to  the  supreme 

i.     In  this  opinion  t 


to  the  only  case  to  which  the  no- 
tice of  this  court  has  been  directed, 
which  is  the  case  of  Spraggin^  r. 
County  Court  of  Humphries,  Cooke, 
160.  The  judge  says:  'I  am  not 
aware  that  any  of  the  federal 
courts  have  questioned  their  power 
to  act  in  the  same  manner.  If  they 
have  power,  there  is  no  reason  why 
this  court  should  interfere.'  He 
says,  also,  'I  am  aware  that  the 
court  of  appeals  in  Virginia, 
awarded  a  mandamus  to  an  in- 
ferior court  in  that  state  to  • 
pel  the  removal  of  a  cause  into  the 
circuit  court  of  the  United  S; 
Brown  v.  Crippin,  4  Hen.  &  Munf. 
173.'  '  But,'  he  says,  '  until  it  shall 
be  settled  that  the  federal  courts 
want  the  power  to  issue  all  such 
writs  as  may  be  necessary  for  the 
exercise  of  the  jurisdiction  con- 
ferred upon  them  by  the  constitu- 
tion and  laws,  this  court  can  not 
act  without  the  appearance  of  mak- 
ing an  officious  tender  of  its 
ices.'  It  was  for  this  reason  that 
ill.-  motion  for  a  mandamus  was 
refused.  I  admit  that  the  case 
proceeds  upon  the  ground  that  the 
proper  source  to  apply  to  for  11 
of  mandamus  was  the  circuit 
of  the  United  States,  and  not  to 
the  si  it.  court.  Tlu-  question  then 
is  whether  that  is  a  proper  8< 
I  tli ink  that  tho  view  of  the  judge 
was  incon.  ot  .  .  .  !•  •  ;1  l>e 
seen,  foui  what  has  been  said, 
that  there  is  a  n-uu-dy  for  the 
party;  he  is  not  without  redress; 
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when  a  criminal  action  was  improperly  removed  from  a  state 
to  a  federal  court,  mandamus  was  granted  by  the  supreme 
court  of  the  United  States,  upon  the  application  of  the  state, 
to  the  United  States  district  judge,  to  cause  the  redelivery 
to  the  state  authorities  of  prisoners  who  had  been  improp- 
erly delivered  to  the  United  States  marshal  under  the  peti- 
tion for  removal.1  "When,  however,  a  circuit  court  of  the 
United  States  has  denied  a  motion  to  remand  a  cause  which 
has  been  removed  from  a  state  court,  mandamus  will  not  lie 
from  the  supreme  court  of  the  United  States  to  the  circuit 
court  to  grant  the  motion  to  remand.2 

§  228.  A  distinction  has  been  recognized  between  the  ac- 
tion of  a  state  court  in  refusing  to  order  the  removal  of  a 
cause  to  a  federal  court,  and  in  refusing  to  accept  surety 
tendered  for  such  removal.  And  while,  as  we  have  just 
seen,  mandamus  will  not  lie  to  the  state  court  from  its  ap- 
pellate tribunal  in  the  former  case,  the  writ  may  be  granted 
in  the  latter.  Thus,  under  the  act  of  congress  of  March  3, 
1863,  providing  for  the  removal  to  the  federal  courts  of 
suits  begun  in  the  state  courts,  for  acts  done  under  the  au- 
thority of  the  president  of  the  United  States  during  the 
rebellion,  the  act  of  accepting  surety  for  the  removal  is  not 
regarded  as  an  act  of  judicial  discretion,  and  if  the  court 
refuses  to  accept  the  surety,  and  refuses  to  relinquish  juris- 
diction of  the  case,  mandamus  will  lie.3 

§  229.  Mandamus  lies  from  the  supreme  court  of  the 
United  States  to  the  court  of  claims,  to  compel  the  latter  to 

writ  of  mandamus,  if  it  was  com- 
petent for  them  to  do  it,  and  until 
they  have  done  that,  either  by  ex- 
press language  or  by  necessary  im- 
plication, I  do  not  think  that  this 
court  ought  to  exercise  a  doubtful 
power." 

i  Virginia  r.  Rives,  100  TJ.  S.  313. 

*Exparte  Hoard,  105  U.  S.  578. 

3  State  v.  Court  of  Common  Pleas, 
15  Ohio  St.  377. 


he  can  take  his  exception ;  the  su- 
preme court  of  the  state  can  give 
him  redress  if  the  lower  court  has 
decided  wrong,  and,  if  that  court 
will  not,  the  supreme  court  of  the 
United  States  may.  It  is  true  this 
is  a  circuitous  way  to  have  any 
supposed  wrong  remedied,  but  still 
I  think  it  is  the  only  way  in  which 
it  can  be  done.  The  congress  of 
the  United  States  have  not  seen  fit 
to  give  this  summary  remedy  by 
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hear  and  determine  a  motion  for  a  new  trial.1  And  the 
writ  will  lie  from  the  supreme  court  to  a  district  court  of 
the  United  States,  to  compel  it  to  execute  its  decree,  not- 
withstanding a  state  legislature  has  attempted  to  annul  such 
decree  upon  the  ground  that  the  federal  court  had  not  juris- 
diction, since  the  states  will  not  be  allowed  to  determine  the 
jurisdiction  of  the  United  States  courts.2  So  the  state  courts 
may,  and  sometimes  will,  interfere  by  mandamus  in  aid  of  a 
decree  of  the  federal  courts.  Thus,  when  a  United  States 
district  court,  sitting  in  bankruptcy,  decrees  a  sale  of  mort- 
gaged premises  and  a  cancellation  of  the  mortgages,  but  the 
recorder  of  mortgages  refuses  to  release  them  in  compliance 
with  such  order,  mandamus  will  lie  from  the  state  court  to 
compel  obedience  to  the  mandate  of  the  district  court.1  And 
when  it  is  the  plain  and  imperative  duty  of  a  county  treas- 
urer, under  the  laws  of  a  state,  to  pay  a  judgment  against 
the  county  out  of  funds  in  his  hands  which  have  been  col- 
lected for  that  purpose,  the  fact  that  the  judgment  was 
rendered  in  the  federal  courts  will  not  prevent  the  state 
courts  from  interfering  by  mandamus  to  enforce  payment.4 
So  the  writ  will  lie  from  the  state  courts  to  compel  the  au- 
thorities of  a  town  to  levy  a  tax  for  the  payment  of  a  judg- 
ment recovered  against  the  town  in  the  United  States 
courts.8 

*Exparte  United  States,  16  Wall.  193;  Diggs  «.  Prieur,  11  Rob.  (La.) 

699.  64. 

2  United    States    v.    Peters,    6       « Brown  r.  Crego,  83  Iowa,  49& 
Cranch,  116.  •  State  v.  Supervisors  of 

•Conrad  v.  Prieur,  6  Rob.  (La.)  Wis.  79;  State  tx  City  of  Madison, 

I  V-n jamin  v.  Prieur,  8  Rob.  (La.)  15  Wis.  80. 
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Y.    MINISTERIAL  FUNCTIONS  OF  COURTS. 

§  230.  Mandamus  lies  for  ministerial  duties. 

231.  When  granted  to  compel  approval  of  bonds. 

232.  When  court  may  be  compelled  to  audit  or  pay  claims. 

233.  Erection  of  public  buildings. 

234.  Illustrations  of  the  general  rule. 
234a.  Further  illustrations. 

235.  Writ  granted  to  compel  entry  of  judgment. 

236.  Judgment  on  report  of  referee;  effect  of  appeal. 

237.  Bridges;  highways;  railroads. 

238.  When  granted  to  clerks  of  court. 

§  230.  It  has  already  been  shown  that  as  to  all  matters 
of  a  judicial  nature  and  resting  within  the  limits  of  judicial 
discretion,  mandamus  is  not  an  appropriate  remedy,  and 
that  the  courts  uniformly  refuse  to  interfere  by  this  species 
of  relief,  either  to  control  or  to  regulate  in  any  manner  the 
discretion  of  inferior  courts  as  to  matters  properly  pre- 
sented to  them  in  a  judicial  capacity.  But  it  not  unfre- 
quently  happens  that  duties  devolve  upon  courts  or  judges, 
either  by  operation  of  law  or  by  positive  statute,  which  par- 
take more  of  a  ministerial  than  of  a  judicial  nature,  and 
when  the  duty  is  so  plain  and  imperative  that  no  element  of 
discretion  can  enter  into  its  performance.  And  while  the 
courts  uniformly  refuse  to  interfere  with  the  discretion  of 
inferior  tribunals  in  the  performance  of  their  duties,  yet  as 
to  acts  to  be  performed  by  a  court  or  judge  in  a  merely 
ministerial  capacity,  or  as  to  duties  which  are  obligatory 
upon  them  by  express  statute,  and  as  to  which  there  can  be 
no  dispute  and  no  element  of  discretion,  mandamus  is  an  ap- 
propriate remedy,  and  will  be  granted  to  compel  the  per- 
formance of  the  act  or  duty.1 

1  State  v.  Burgoyne,  7  Ohio  St.  230;  Beck  v.  Jackson,  43  Mo.  117; 

153;  State  v.  Lafayette  Co.  Court,  County  of  Boone  v.  Todd,  3  Mo. 

41  Mo.  221;  S.  C.,  Ib.  545;  State  v.  140  (2d  ed.  103);  Madison  Co.  Court 

Howard  Co.  Court,  Ib.  247;  State  v.  v.  Alexander,  1  Miss.  523;  Cuthbert 

County  Court  of  Texas  Co.,  44  Mo.  v.  Lewis,  6  Ala.  262;  Chicago,  B.  & 
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§  231.  The  decisions  are  not  wholly  reconcilable  as  to 
whether  the  doctrine  under  discussion  is  applicable  to  cases 
of  official  bonds,  which  are  by  law  required  to  be  approved 
by  a  particular  court  or  judge.  Upon  the  one  hand,  it  is 
held  that  when  public  officers  are  required  by  law  to  give  a 
bond  with  satisfactory  surety  to  the  state  before  entering 
upon  the  performance  of  their  duties,  and  a  particular  court 
is  designated,  whose  duty  it  is  made  to  approve  the  bond, 
this  approval  is  not  the  exercise  of  such  a  judicial  function 
as  to  preclude  control  by  mandamus.  The  approval  or  re- 
jection of  the  bond  in  such  case,  although  coupled  with  some 
degree  of  discretion,  is-  held  to  be  essentially  a  ministerial 
act,  and  hence  subject  to  control  by  mandamus.1  So  when 
it  is  made  the  duty  of  a  court  to  approve  the  bond  of  its 
own  clerk,  it  is  held  that  mandamus  will  lie,  the  proceeding 
being  regarded  as  one  to  compel  the  court  to  perform  its 
plain  duty.  And  in  such  case  the  commission  issued  by  the 
governor  of  the  state  to  the  relator  is  treated  as  prima  facie 
evidence  of  his  title  to  the  office.2  Upon  the  other  hand,  it 
is  held,  and  such  doubtless  is  the  better  doctrine,  that  the 
duty  of  approving  the  official  bonds  of  public  officers,  when 
imposed  by  law  upon  inferior  courts,  is  a  duty  of  a  judicial 
nature,  requiring  the  exercise  of  judgment  and  discretion, 
and  hence  not  subject  to  be  enforced  by  mandamus.8  And 
in  all  such  cases,  it  would  seem  to  be  the  more  correct  prac- 

Q.  R.  Co.  t>;  Wilson,  17  111.  128;  Pet  291;  Illinois  Central  R.  Co.  v. 

Commonwealth   v.  Court  of  Ses-  Rucker,  14  III  353. 
sions,  2  Pick.  414;  Manor  v.  McCall,        l  State  v,  Lafayette  Co.  Court,  41 

5  Ga.  522;  Dawson  v.  Thurston,  2  Mo.   221;   S.  C.,  Ib.  545;    State  v. 

Hen.  &  M.  132;  Manns  v.  Givens,  County  Court  of  Texas  Co.,  44  3 1 <•. 

7  Leigh,  089;   State  v.  Judges  of-  230;  Beck  v.  Jackson,  43  Mo.  117. 

Salem  Pleas,  4  Halst.  246;    Ran-  And  see  State  v.  Plambeck,  80  lsYl>. 

dolph  v.  Stalnaker,  13  Grat.  523;  401. 

Commonwealth  v.  Bunn,  71  Pa.  St.        2Beck  v.  Jackson,  48  Mo.  117. 
403;  Commonwealth  v.  Justices  of       3  Ex  parte   Harris,  52  Ala.  87. 

Fairfax  Co.,  2  Va,  Cas.  9;  Common-  overruling  Ex  parte   Candee,  48 

wealth  v.  Justices  of  Kanawha  Co.,  Ala,  880;  State  v.  Ely,  48  Ala.  568; 

Ib.  499.    See,  also,  Life  &  Fire  In-  Ex  parte  Thompson,  52  Ala.  98. 
surance  Co.  v.  Wilson's  Heirs,   8 
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tice,  not  to  command  the  inferior  court  peremptorily  in  the 
first  instance  to  approve  the  bond  tendered,  but  the  alterna- 
tive writ  should  be  so  framed  as  to  command  the  court  to 
proceed  and  act  upon  the  application,  and  to  hear  the  evi- 
dence offered  as  to  the  sufficiency  of  the  sureties,  and  to  ap- 
prove them  if  sufficient.1  Nor  will  mandamus  lie  to  compel 
a  court  to  accept  an  official  bond  after  the  day  fixed  by  law 
for  giving  such  bond.2  And  when  the  court  has  passed  upon 
and  adjudicated  the  question  of  the  sufficiency  of  a  bond, 
its  action  will  not  be  controlled  or  reviewed  by  mandamus.3 
§  232.  In  some  of  the  states  the  auditing  and  payment 
of  claims  for  public  services  rendered  to  a  county  are  made 
the  duty  of  the  inferior  courts,  such  as  county  courts,  and 
in  such  cases  the  general  rule  applies,  and  the  duty  may  be 
enforced  by  mandamus.4  Thus,  when  a  county  court  is  re- 
quired by  law  to  settle  and  adjust  all  claims  against  the 
county  for  services  rendered,  the  writ  will  be  granted  to 
compel  such  court  to  proceed  and  audit  a  claim  for  services 
duly  performed.5  And  such  courts  may  be  required  by  man- 
damus to  proceed  to  adjudicate  upon  claims  against  the 
county  which  they  have  improperly  refused  to  pass  upon  or 
allow.  But  when  the  amount  of  the  claim  is  a  matter  whose 
determination  rests  in  the  judicial  discretion  of  the  court,  it 
will  not  be  directed  to  allow  the  claim  at  a  specific  sum, 
but  only  to  proceed  and  audit  the  claim,  leaving  the  court 
untrammeled  as  to  the  amount  which  shall  be  allowed.6 
When  it  is  made  the  duty  of  a  court  to  issue  its  warrant 
upon  a  county  treasurer  for  the  payment  of  a  claim  against 
the  county  which  has  been  properly  allowed,  mandamus 


1  State  v.  Howard  Co.  Court,  41 
Mo.  247. 

2  Lowe  v.  Phelps,  14  Bush,  643. 

3  See  §  164,  ante,  and  cases  cited. 

4  Madison  Co.  Court  v.  Alexan- 
der, 1  Miss.  523;  Taylor  v.  County 

Court,    2    Utah,  405;    County    of    Ark.  240. 
Boone  v.  Todd,  3  Mo.  140  (2d  ed. 


103).  And  see  Cuthbert  v.  Lewis, 
6  Ala.  262. 

8  Madison  Co.  Court  v.  Alexan- 
der, 1  Miss.  523. 

6  Ex  parte  Taylor,  5  Ark  49; 
Brem  v.  Arkansas  Co.  Court,  9 
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will  lie  for  a  refusal  to  perform  this  duty.1  And  the  same 
rule  applies  when  the  duty  of  directing  the  payment  of 
a  claim  against  a  county  is  incumbent  upon  an  inferior 
tribunal  of  a  quasi-judicial  nature ;  and  if  the  validity  of  the 
claim  has  been  established  by  the  proper  authority,  no  ele- 
ment of  discretion  remains  to  be  exercised  in  drawing  the 
order  for  payment,  and  the  duty  may  be  enforced  by  man- 
damus.2 

§  233.  The  erection  of  public  buildings  sometimes  affords 
occasion  for  the  exercise  of  the  jurisdiction,  and  when  it  is 
made  by  statute  the  imperative  duty  of  an  inferior  local  court 
to  provide  a  suitable  house  of  correction  for  the  county,  the 
duty  not  being  of  a  judicial  nature,  and  not  calling  for  the 
exercise  of  any  discretion,  its  performance  may  be  compelled 
by  mandamus.3  So  when  commissioners  are  appointed  by 
act  of  legislature  to  provide  for  the  erection  of  county  build- 
ings, and  the  duty  of  levying  a  tax  for  defraying  the  ex- 
penses of  the  commissioners  is  made  incumbent  upon  a  local 
court,  mandamus  will  lie  to  enforce  its  performance,  it  being 
a  fixed  and  specific  duty,  not  resting  in  the  discretion  of  the 
court.4 

§  234  When  it  is  made  incumbent  upon  the  justices  of 
a  county  court  to  receive  proof  of  certain  deeds  and  to  admit 
them  to  record,  their  duties  in  this  regard  are  treated  as 
purely  ministerial  and  their  performance  may  be  coerced  by 
mandamus.5  And  when  it  is  the  duty  of  a  county  court  to 
admit  to  record  the  report  of  the  county  surveyor  in  rela- 
tion to  lands  sold  by  the  sheriff  for  unpaid  taxes,  and  the 
court  is  without  authority  to  inquire  into  the  regularity  or 
validity  of  the  sheriff's  sale,  mandamus  will  be  granted  to 
compel  the  admission  of  the  report  for  record.6 

1  County  of  Boone  v.  Todd,  3  Mo.  8  Dawson  v.  Thurston,  2  Hen.  & 
140  (3d  ed.  103).  M.  132;  Manns  v.  Givens,  7  Leigh, 

2  Cuthbert  v.  Lewis,  6  Ala.  262.  689.    And  see  Wulftange  v.  McCol- 

3  Commonwealth  v.  Court  of  Ses-  lorn,  83  Ky.  861. 

sions,  2  Pick.  414.  «  Randolph  v.  Stalnaker,  13  Grat 

<  Manor  v.  McCall,  5  Ga.  522.  52& 
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§  234<z.  In  further  illustration  of  the  extent  to  -which 
the  ministerial  duties  of  courts  may  be  coerced  by  manda- 
mus, when  the  duty  is  imposed  by  statute  upon  a  county 
court  of  ordering  an  election  to  vote  upon  a  proposed  re- 
location of  a  county  seat,  upon  the  presentation  of  a  proper 
petition,  since  the  duty  does  not  require  the  exercise  of 
judgment  or  discretion,  the  writ  may  go  to  compel  its  per- 
formance.1 So  when  a  county  judge  is  required  by  law  to 
appoint  trustees  of  a  new  school  district,  which  has  been 
created  out  of  an  existing  district,  and  to  apportion  the  school 
funds  belonging  to  the  old  district  among  the  new  districts, 
this  duty  may  be  enforced  by  mandamus.2  And  when  it  is 
the  duty  of  an  inferior  court,  upon  the  petition  of  a  given 
number  of  voters  of  a  county,  to  order  an  election  to  de- 
termine whether  the  sale  of  intoxicating  liquors  shall  be  pro- 
hibited within  the  county,  the  writ  may  go  to  require  the 
performance  of  the  duty,  upon  the  application  of  voters  of 
the  county.3 

§  235.  The  writ  has  sometimes  been  granted  to  compel 
the  entering  of  judgments  when  nothing  remained  but  the 
mere  ministerial  duty  of  making  the  proper  entry.4  And 
when  an  inferior  court,  acting  in  a  judicial  capacity,  has 
found  all  the  facts  necessary  to  a  judgment  or  decree,  so 
that  the  judgment  will  be  a  mere  conclusion  of  law  upon  the 
facts  found,  the  entering  up  of  the  proper  judgment  is  re- 
garded as  a  ministerial  act,  to  enforce  which  mandamus  is 
the  appropriate  remedy.5  So  when  the  verdict  of  a  jury  has 
been  rendered  in  a  cause,  in  due  form,  and  it  is  responsive 
to  the  issues  presented  and  is  supported  by  evidence,  man- 
damus may  be  allowed  to  compel  the  court  to  enter  judg- 
ment upon  the  verdict,  the  duty  of  entering  judgment  in 
such  case  being  regarded  as  an  absolute  duty  on  the  part  of 


.     'Doolittle  v.  County  Court,   28 
W.  Va.  158. 

2  Porter  v.  State,  78  Tex.  591. 

»  Kimberly  v.  Morris,  87  Tex.  687. 

4  See  Williams  v.  Saunders,  5  Cold. 


60;  Smith  v.  Moore,  38  Conn.  105; 
Brooke  v.  Ewers,  Stra.  113;  State  v. 
Judge  of  Fourth  District  Court,  28 
La.  An.  451. 
5  Williams  v.  Saunders,  5  Cold.  60. 
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the  court,  unaccompanied  with  any  element  of  judicial  dis- 
cretion.1 And  when  a  court  of  original  jurisdiction  has 
no  power  to  set  aside  verdicts  or  to  grant  new  trials,  and 
it  is  the  plain  duty  of  such  court  to  enter  judgment  upon 
a  verdict  rendered,  as  to  which  it  has  no  discretionary  pow- 
ers, if  it  has,  nevertheless,  set  aside  a  verdict  and  granted  a 
new  trial,  mandamus  will  lie  to  compel  the  court  to  give 
judgment  upon  the  verdict.2  Again,  when  a  judgment,  under 
the  rules  of  the  court  and  the  laws  of  the  state,  can  not  be 
enforced  until  attested  by  the  signature  of  the  judge,  and  is 
not  a  final  judgment  on  which  error  will  lie  until  attested 
by  such  signature,  mandamus  will  lie  to  compel  the  signing 
of  the  judgment,  it  being  regarded,  not  as  a  judicial,  but 
merely  a  ministerial  act.  And  the  writ  may  issue,  in  such  a 
case,  to  the  successor  of  the  judge  before  whom  the  judg- 
ment was  obtained,  since  the  court  remains  unchanged,  not- 
withstanding the  change  of  judges.8  So  when,  after  ver- 
dict, the  parties  to  a  cause  have  agreed  upon  a  statement 
of  the  facts,  and  there  remains  only  the  mechanical  act  upon 
the  part  of  the  judge  of  certifying  the  case  as  stipulated  in 
order  to  complete  the  record,  he  may  be  required  by  man- 
damus to  perform  this  act.4 

§  236.  Upon  similar  principles  the  writ  has  been  allowed 
to  compel  a  court  to  enter  up  judgment  upon  the  report  of 
a  referee.5  But  it  will  not  be  granted  for  this  purpose  when 
the  court  must  still  exercise  its  .discretion  in  granting  or 
withholding  the  relief  prayed.6  And  it  is  a  sufficient  return 
to  the  alternative  writ  directing  the  entry  of  judgment,  that 
the  cause  has  been  removed  by  appeal  beyond  the  jurisdic- 
tion of  the  court  to  which  the  writ  is  directed,  since  the  ap- 
peal deprives  such  court  of  all  power  to  act  in  the  cause.7 

§  237.  When  a  county  court  is  intrusted  by  statute  with 
the  power  of  determining  upon  the  necessity  of  building 

1  Lloyd  v.  Brinck,  85  Tex.  1.  8  Russell  v.  Elliott,  2  Cal.  245. 

2CortleyouuTenEyck,2Zab.45.        6  Ludlum     v.    Fourth     District 

3  Life  &  Fire  Insurance  Co.  v.    Court,  9  Cal.  7. 

Wilson's  Heirs,  8  Pet.  291.  7  Commissioners  of  La   Grange 

4  State  v.  Cox,  26  Minn.  214.  Co.  v.  Cutler,  7  Ind.  6. 
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bridges  in  the  county,  its  functions  in  this  respect  are  purely 
ministerial  and  it  may  be  compelled  by  mandamus  to  build  a 
bridge.1  So  when  it  is  the  duty  of  a  court,  upon  proper  ap- 
plication, to  appoint  certain  surveyors  of  highways,  such 
appointment  may  be  enforced  by  mandamus.2  And  when 
the  judge  of  an  inferior  court  is  required  by  statute  to  ap- 
point commissioners  to  condemn  lands  for  railway  purposes, 
the  writ  will  lie  to  compel  such  judge  to  make  the  appoint- 
ment, the  duty  being  regarded  as  merely  ministerial.3  And 
when  it  is  the  duty  of  a  county  judge  to  apportion  and  allot 
to  a  school  district  certain  funds  to  which  it  is  entitled,  the 
act  requiring  a  mere  mathematical  calculation  and  involving 
the  exercise  of  no  discretion,  performance  of  the  duty  may 
be  coerced  by  mandamus.4 

§  238.  While  there  are  cases  where  the  writ  has  been 
granted  to  compel  the  clerk  of  a  court,  regarding  him  as  a 
ministerial  officer,  to  issue  an  execution,5  yet  the  writ  will 
not  lie  for  this  purpose  when  it  is  not  shown  that  an  applica- 
tion has  first  been  made  to  the  court  in  which  the  judgment 
or  decree  was  obtained,  and  that  it  has  been  rejected  by  that 
court.6  Nor  will  mandamus  go  to  the  clerk  of  a  court  to 
compel  the  issuing  of  an  execution  upon  a  judgment  ren- 
dered against  a  county,  since  a  county,  being  a  municipal  cor- 
poration created  by  law  for  public  and  political  purposes,  is 
a  part  of  the  government  of  the  state  and  partakes  of  the 
sovereignty  of  the  state,  and  is  not,  therefore,  subject  to  ex- 
ecution.7 So  if  the  judgment  is  so  ambiguous  and  uncertain 


1  Commonwealth  v.  Justices  of 
Fairfax  Co.,  2  Va.  Cas.  9;  Common- 
wealth v.  Justices  of  Kanawha  Co., 
Ib.  499. 

2  State  v.  Judges  of  Salem  Pleas, 
4  Halst.  246. 

•Chicago,  B.  &  Q.  R  Co.  v,  Wil- 
son, 17  IlL  128.  And  see  Illinois 
Central  R  Co.-y.  Eucker,  14  111.  353. 

4Merritt  v.  School  District,  54 
Ark.  468. 


5  See  §82,  ante. 

6Compton  v.  Airial,  9  La.  An. 
496. 

7Gooch  v,  Gregory,  65  N.  C.  142. 
And  see  Lutterloh  v.  Commission- 
ers of  Cumberland  Co.,  65  N.  C.  403. 
The  appropriate  remedy,  in  such 
case,  is  held  to  be  by  mandamus 
against  the  county  authorities  to 
levy  a  tax  in  payment  of  the  judg- 
ment. 
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as  to  be  open  to  different  constructions,  rendering  the  right 
to  the  execution  doubtful,  it  will  not  be  required  by  manda- 
mus.1 Nor  will  the  writ  go  to  the  clerk  of  a  court,  direct- 
ing the  performance  of  a  duty  of  a  quasi-judicial  nature, 
such  as  the  approval  of  official  bonds  of  county  officers,  the 
duty  being  one.  which  requires  the  exercise  of  judgment  and 
discretion,  and  not  a  mere  ministerial  act.2  And  the  writ 
will  not  be  granted  to  compel  a  clerk  to  approve  an  at- 
tachment bond,  although  it  may  be  allowed  to  set  him  in 
motion  and  to  require  him  to  act  upon  and  determine  the 
sufficiency  of  the  bond.8  So  if  a  plain  and  adequate  remedy 
exists  by  action  at  law  against  the  clerk  upon  his  official 
bond,  mandamus  will  not  lie.4 

1  Hall  v.  Stewart,  23  Kan.  396.         New,  14  Ind.  93;  People  v.  Fletcher, 

2  Swan   v.   Gray,    44  Miss.    393.    2  Scam.  482. 

Otherwise,   however,   where    the  3  Mobile  Mutual  Insurance  Co.  v. 

clerk  is  vested  with  no  discretion  Cleveland,  76  Ala.  321. 

as  to  the  approval  of  the  bond,  and  4  Goodwin  v.  Glazier,  10  CaL  333. 
his  duty  is  imperative.  Gulick  v. 
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YI.     JUSTICES  OF  THE  PEACE. 

§  239.  Mandamus  granted  to  set  justices  in  motion. 

240.  Granted  for  ministerial  duties. 

241.  Entering  judgment. 

242.  Issuing  execution. 

243.  When  granted  to  allow  appeal. 
243a.  Not  granted  for  correction  of  errors. 
244  Report  of  referees. 

245.    Granted  to  perfect  record  and  to  deliver  copy. 

§  239.  The  principles  upon  which  the  courts  interfere  by 
mandamus  with  justices  of  the  peace  are  not  essentially  dif- 
ferent from  those  regulating  the  interference  with  courts  of 
record,  which  have  been  considered  in  the  previous  subdivis- 
ions of  this  chapter.  "We  have  there  seen  that  the  writ  will 
lie  to  set  courts  in  motion,  when  they  have  refused  to  act, 
and  to  compel  them  to  exercise  their  rightful  jurisdiction. 
The  same  rule  applies  to  justices  of  the  peace,  and  they  may 
be  compelled  by  mandamus  to  hear  and  determine  matters 
properly  within  their  jurisdiction  and  properly  brought  be- 
fore them.1  Thus,  the  writ  will  issue  to  justices  of  the  peace 
to  compel  them  to  enforce  a  particular  statute,  whose  enforce- 
ment is  made  their  duty  by  law.2  So  the  duty  of  a  police 
justice  to  issue  a  warrant  of  arrest  in  a  criminal  proceeding 
for  the  violation  of  a  city  ordinance,  upon  proper  complaint 
being  made,  may  be  enforced  by  mandamus.3  But  the  writ 
will  not  go  to  require  a  justice  to  hear  and  determine  a  crim- 
inal proceeding,  when  he  has  already  dismissed  the  cause 
and  discharged  the  prisoner  for  want  of  jurisdiction.4  And 
it  is  to  be  observed,  while  the  writ  is  freely  granted  to  com- 
pel justices  to  perform  their  duties,  that  it  will  not  lie  when 
it  is  apparent  that  the  performance  of  the  act  required  would 
render  the  justices  liable  to  an  action.5 

!Rex  v.  Tod,  Stra.  530;  King  v.        3  State  v.  McCutcheon,  20  Neb. 

Mountague,  1  Barn.  K.  B.  72.  304. 

2  King  v.  Mountague,  1  Barn.  K        4  State  v.  Secrest,  33  Minn.  381. 
B.  72.  »  King  v.  Dayrell,  1  Barn.  &  Cress. 
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§  240.  As  regards  the  performance  of  duties  of  a  minis- 
terial nature  incumbent  upon,  justices  of  the  peace,  no  reason 
is  perceived  why  they  should  be  placed  upon  any  other  foot- 
ing than  those  of  ministerial  officers  in  general.  And  when 
it  is  made  by  statute  the  duty  of  certain  magistrates  to  ad- 
minister an  oath  of  insolvency  to  a  debtor  seeking  his  dis- 
charge under  the  insolvent  laws  of  a  state,  no  discretion 
being  reserved  to  the  justices,  and  their  duty  being  purely 
ministerial,  mandamus  will  lie  to  compel  them  to  administer 
the  oath.  Nor  will  the  relief  be  withheld  in  such  case,  even 
though  the  magistrates  show  by  their  return  that  they  were 
of  opinion  that  the  debtor  had  concealed  certain  property 
which  it  was  his  duty  to  disclose.1  And  the  writ  will  go  to 
require  a  justice  to  hold  his  office  in  the  precinct  for  which 
he  is  elected,  it  being  his  duty  so  to  do.2 

§  241.  While,  as  to  the  hearing  and  determining  of  judi- 
cial matters  properly  presented  to  them  and  within  their 
jurisdiction,  justices  of  the  peace  are  regarded  strictly  as 
judicial  officers,  yet  as  to  the  entering  of  judgments  their 
duties  and  functions  are  considered  as  merely  ministerial, 
corresponding  in  this  respect  with  the  duty  of  the  clerk  of 
a  court  of  record  in  entering  the  judgment  of  the  court. 
Hence  the  act  of  entering  a  judgment,  not  being  a  judi- 
cial act,  may  be  enforced  by  mandamus,3  and  the  return  of 
the  justice  to  the  alternative  writ,  that  he  has  made  a  true 
record  of  the  judgment,  is  not  conclusive  or  final.4  So  when 
a  justice  has  exceeded  his  jurisdiction  and  powers  by  setting 
aside  a  verdict  and  granting  a  new  trial,  the  writ  will  bo 
granted  to  compel  him  to  enter  judgment  in  the  cause  in 
conformity  with  the  verdict  rendered.5  And  the  writ  lies 
to  compel  a  justice  to  enter  a  judgment  of  discontinuance 
in  a  cause,  which  ho  has  refused  upon  the  ground  of  non- 
485;  King  v.  Greame,  2  Ad.  &  E.  2  State  v.  Shropshire,  4  Neb.  411. 
fil">.  And  see  King  v.  Mirehouse,  'Smith  v.  Moore,  88  Conn.  103; 
2  Ad.  &  E.  632.  Corthell  v.  Mead,  19  Colo.  886. 

1  I  lurrison  v.  Eramerson,  2  Leigh,        4  Smith  v.  Moore,  38  Conn.  105. 
764.  5  Forman  v.  Murphy,  Pen.  1024. 
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payment  of  fees,  when  he  is  not  legally  entitled  to  the  fees.1 
A  distinction  has  been  taken  between  strictly  judicial  acts 
of  a  justice,  such  as  the  hearing  of  causes  and  rendering 
judgments,  as  to  which  he  acts  in  a  judicial  capacity,  and 
the  making  of  entries  upon  his  docket  of  the  steps  taken  in 
a  cause,  as  to  which  he  is  regarded  as  acting  in  a  ministerial 
capacity.  In  conformity  with  this  distinction,  mandamus 
has  been  granted  to  correct  docket  entries  made  by  a  jus- 
tice, so  that  his  record  may  show  the  time  when  certain 
entries  were  made  and  may  conform  to  the  facts  in  this  re- 
gard.2 But  the  writ  will  not  go  to  require  a  justice  to  make 
a  docket  entry  which  is  not  in  accordance  with  the  facts  of 
the  case.8  Nor  will  it  go  to  compel  the  entry  of  judgment 
upon  a  verdict  which  is  null  and  void.4  If,  however,  it  is 
the  duty  of  a  justice,  upon  entering  judgment  dismissing  an 
action,  to  render  judgment  for  costs  in  favor  of  the  party 
entitled  thereto  and  to  issue  execution  thereon,  this  duty 
may  be  enforced  by  mandamus.5  And  the  writ  has  been 
granted  to  require  a  justice  to  assess  damages  to  which  de- 
fendant in  an  action  of  replevin  was  entitled  upon  the  dis- 
missal of  the  action.6 

§  242.  The  right  of  the  plaintiff  to  an  execution  upon  his 
judgment  before  a  justice  of  the  peace  is  such  a  right  as  may 
be  enforced  by  mandamus  in  a  proper  case.7  Thus,  when 
after  judgment  rendered  the  justice  has  made  a  conditional 


1  Anderson  v.  Pennie,  32  CaL  265. 

2  State  v.  Whittet,  61  Wis.  351. 
But    see,    contra,   Mooney  v.  Ed- 
wards, 51  N.  J.  L.  479;  Garnett  v. 
Stacy,  17  Mo.  601.    In  Garnett  v. 
Stacy  the    docket   entry  showed 
that  after  the    hearing    of  testi- 
mony judgment  was  rendered  for 
defendant  for  costs  of  suit.   Plaint- 
iff in  the  action  sought  by  manda- 
mus to  compel  the  justice  to  cor- 
rect the  entry  so  that  it  would 
show  that  he  was  nonsuited,  and 
not  that  there  was  no  judgment 


against  him  upon  the  merits.  The 
allegations  of  the  petition  for  man- 
damus were  denied  by  the  justice, 
and  the  supreme  court  held  that 
plaintiff  was  not  entitled  to  relief, 
especially  because,  by  the  use  of 
due  diligence,  the  error,  if  any, 
might  have  been  corrected. 

3  State  v.  Van  Ells,  69  Wis.  19. 

*  Moore  v.  State,  72  Ind.  358. 

5  State  v.  Engle,  127  Ind.  457. 

6  Johnson  v.  Dick,  69  Mich.  108. 

7  Laird  v.  Abrahams,  3  Green,  22  j 
Terhune  v.  Barcalow,  6  Halst.  38. 
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order,  allowing  the  defendant  to  come  in  and  defend  upon 
payment  of  costs,  and  defendant  has  failed  to  comply  with 
the  condition,  plaintiff's  right  to  an  execution  becomes  abso- 
lute and  may  be  enforced  by  mandamus  to  the  justice.1  And 
when  a  defendant  has  appealed  from  a  judgment,  in  a  case 
in  which  no  appeal  properly  lies,  the  entire  proceedings 
under  the  appeal  are  coram  non  jtidice,  and  mandamus  may 
be  granted  to  require  the  justice  to  issue  an  execution.2  So 
a  justice  may  be  required  by  mandamus  to  issue  execution 
upon  a  judgment  rendered  by  him,  which  is  regular  in  form 
and  in  a  case  within  his  jurisdiction,  even  though  the  judgment 
may  be  erroneous.3  But  the  writ  will  not  go  to  compel  the 
issuing  of  an  execution  when  the  question  involved  may  be 
determined  in  an  appeal  then  pending  from  the  judgment, 
the  relief  being  denied  in  such  case  because  of  the  adequacy 
of  the  remedy  by  appeal.4 

§  243.  The  right  of  appeal  from  a  justice's  or  magistrate's 
court  may,  in  a  proper  case,  be  enforced  by  mandamus.  And 
when  a  person  convicted  in  a  magistrate's  court  is  entitled 
absolutely  to  an  appeal  from  such  decision  to  a  higher 
court,  but  this  right  is  denied  and  the  appeal  is  refused,  he 
may  procure  redress  by  mandamus.5  And  when  an  appeal 
has  been  properly  taken,  mandamus  will  go  to  compel  the 
justice  to  certify  the  appeal  to  the  appellate  court.6  But  the 
\viit  will  not  go  to  require  a  justice  to  transmit  to  an  ap- 
pellate court,  upon  an  appeal  from  his  judgment,  the  papers 
:uul  proceedings  in  the  cause,  when,  under  the  laws  of  the 
slate,  the  judgment  is  not  appealable.7  When  it  is  the  plain 
duty  of  a  justice  to  approve  an  appeal  bond  which  is  ten- 
dered on  an  appeal  from  his  judgment,  he  may  be  required 
by  mandamus  to  approve  such  bond.8  But  the  relief  will  bo 

^erhune  v.  Barcalow,  6  Halst.  8  Ex  parte  Morris,  11  Qrat  292. 

88.  6  Town  of  Orange  r.  Bill,  29  Vt. 

2  Laird  v.  Abrahams,  8  Green,  22.  442;  State  v.  Cressinger,  88  Ind.  499. 

See,  also,  Kirk  v.  Cole,  3  Mac  Arthur,  7  Woodford  v.  Hull,  81 W.  Va.  4 1 1  >. 

71.  8  Cox  v.  Rich,  24  Kan.  20;  Coast 

4  Hogue  v.  Fanning,  73  Cal.  54.  v.  State,  133  Ind.  30. 

4  Peoplfe  v.  Huntoon,  71  111.  536. 
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denied  when  satisfactory  proof  of  the  qualifications  of  the 
sureties  upon  the  bond  has  not  been  furnished  to  the  justice.1 
And  when  he  has,  in  good  faith  and  in  the  exercise  of  his 
judgment,  refused  to  accept  the  bond  because  of  insufficient 
surety,  his  action  will  not  be  controlled  by  mandamus.2  And 
in  conformity  with  the  well-established  rule  that  mandamus 
does  not  lie  when  another  specific  and  adequate  remedy  ex- 
ists, it  will  not  be  granted  to  compel  a  justice  to  allow  an 
appeal,  when  another  and  sufficient  remedy  is  provided  by 
statute  to  enforce  the  right  of  appeal.3 

§  24:30.  The  general  rule  denying  relief  by  mandamus  to 
correct  the  errors  of  inferior  courts  in  matters  properly 
within  their  jurisdiction  applies  with  equal  force  to  proceed- 
ings before  a  justice  of  the  peace,  and  the  writ  will  not  go 
to  correct  the  erroneous  action  of  a  justice  in  a  matter  which 
has  been  judicially  determined  by  him.4  And  when  juris- 
diction over  the  matter  in  question  is  vested  in  a  board  of 
magistrates,  and  they  have  acted  in  the  premises  and  have 
reached  a  decision,  their  action  will  not  be  corrected  by 
mandamus.5  So  the  fact  that  a  justice  has  erroneously 
granted  a  motion  for  the  continuance  of  a  cause  pending 
before  him  affords  no  ground  for  mandamus  to  compel  him 
to  dismiss  the  action.6  And  the  writ  will  not  go  to  require 
a  justice  to  proceed  with  and  to  dispose  of  a  prosecution  for 
the  violation  of  a  municipal  ordinance,  when  he  has  already 
disposed  of  the  case  by  committing  the  accused  to  appear 
for  trial  before  the  proper  court.7 

§  244.  "When  a  .justice  of  the  peace,  acting  within  the 
scope  of  his  authority,  has  rejected  a  report  of  referees,  al- 
though he  may  have  decided  upon  insufficient  reasons,  his 


1  Chicago,  K  &  N.  R  Co.  v.  Mar- 
shall, 47  Kan.  614. 

2  McDonald  v.  Jenkins,  93   Ky. 
249. 

3  State  v.  McAuliffe,  48  Mo.  112. 

4  State  v.  Miller,  1  Lea,  596;  State 
v.  Holmes,  38  Neb.  355. 


5  Queen  v.  Justices  of  Middlesex, 
2  Q.  B.  D.  516. 

e  Whaley  v.  King,  92  Cal.  431. 

7  Board  of  Health  v.  Nunez,  45 
La.  An.  205. 
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judgment  is  to  be  considered  as  a  subsisting  judgment  until 
reversed  by  due  process  of  law,  and  mandamus  will  not  lie 
to  compel  him  to  accept  the  report,  there  having  been  no 
such  refusal  or  delay  in  giving  judgment  as  would  warrant 
the  writ.1 

§  245.  Mandamus  has  been  held  to  be  the  appropriate 
remedy  to  compel  a  justice  of  the  peace  to  perfect  his  rec- 
ord, and  it  has  been  granted  to  compel  him  to  deliver  a  copy 
of  a  recognizance  to  a  person  entitled  thereto.2  So  it  has 
been  allowed  to  require  a  justice  to  issue  an  order  upon  a 
garnishee  to  appear  and  testify  concerning  moneys,  credits 
or  property  in  his  possession  and  belonging  or  due  to  the 
judgment  debtor.8  But  the  writ  has  been  refused,  when 
sought  by  a  justice,  to  command  a  sheriff  to  produce  and 
deliver  at  the  office  of  the  justice  a  prisoner  who  is  charged 
before  such  justice  with  the  commission  of  a  criminal  offense.4 

1  Petition  of  Farwell,  2  N.  H.  122.       »  State  v.  Eddy,  10  Mont  811. 
"Ballou  v.  Smith,  29  N.  H.  530.  «  Evans  v.  Thomas,  32  Kan.  469. 
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VII.     ILLUSTRATIONS  OF  THE  JURISDICTION. 

§  246.  Mandamus  to  compel  the  granting  of  appeals. 

247.  Not  granted  to  compel  dismissal  of  appeal. 

248.  Appeal  from  order  of  sale  of  partnership  effects. 

249.  Mandamus  to  receive  verdicts  a.nd  enter  judgments. 

250.  Lies  to  compel  court  to  proceed  with  trial  of  cause. 

251.  The  general  rule  and  illustrations  thereof. 

252.  Want  of  jurisdiction  in  subordinate  court. 

253.  Eule  as  to  courts  of  only  appellate  jurisdiction. 

254.  Mandamus  not  granted  when  other  remedy  exists. 

255.  Granted  to  procure  compliance  with  order  of  superior  court. 

256.  Granted  to  compel  hearing  of  motion. 

257.  General  conclusion;  decision  not  controlled  by  mandamus. 

258.  Use  of  the  writ  as  between  federal  courts. 

259.  When  refused  to  officer  of  subordinate  court. 

260.  Effect  of  other  litigation;  granting  of  administration;  probate 

of  will. 

261.  Correction  of  errors  in  decree. 

262.  Election  for  removal  of  county  seat. 

263.  Insufficient  security  upon  appeal. 

264    Mandamus  to  compel  holding  court  at  proper  time  and  place. 

265.  Granted  to  compel  examination  in  bankruptcy;  hearing  before 

law  officers. 

266.  When  granted  in  aid  of  habeas  corpus. 

267.  Damages  for  property  taken  in  construction  of  highway. 

268.  Not  granted  when  authority  of  special  court  has  expired. 

269.  Laches  of  party  aggrieved  a  bar  to  relief. 

270.  Consent  of  parties  not  sufficient  foundation  for  writ. 

271.  Dismissal  of  cause  in  jpursuance  of  military  order. 

272.  Dismissal  for  want  of  security  for  costs;  answer  to  interroga- 

tories; substitution  of  attorney. 

273.  Parties  in  interest  should  be  notified. 
274    Degree  of  interest  required. 

275.    To  whom  the  writ  should  be  addressed. 

§  246.  The  power  of  courts  of  original  jurisdiction  over 
the  granting  or  refusing  of  appeals  has  given  rise  to  frequent 
applications  for  the  extraordinary  aid  of  appellate  courts  by 
mandamus.  And  it  may  be  laid  down  as  a  general  rule,  that 
in  cases  where  a  party  to  a  litigation  in  an  inferior  court  is 
entitled  to  an  appeal  from  an  order  or  judgment  of  that 
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court,  his  right  to  such  an  appeal  may  be  enforced  by  man- 
damus.1 And  when  the  right  of  appeal  is  given,  not  only 
from  final  judgments,  but  from  all  interlocutory  judgments 
which  may  cause  irreparable  injury,  the  writ  may  issue  to 
compel  a  subordinate  court  to  grant  an  appeal  from  an 
order  dissolving  an  injunction,  the  court  having  refused  to 
allow  the  appeal  because  of  insufficiency  of  the  security  of- 
fered.2 So  the  writ  will  go  to  compel  a  court  to  entertain 
an  application  for  the  approval  of  an  appeal  bond,  and,  if 
the  bond  shall  be  found  sufficient,  to  grant  a  supersedeas  in 
the  cause.3  And  the  relief  has  been  granted  to  compel  the 
allowance  of  an  appeal  from  a  judgment  dismissing  a  cause 
in  part,  the  judgment  of  dismissal  being  final  and  appeal- 
able.4 So  when  an  appeal  lies  from  an  order  denying  a  mo- 
tion to  vacate  or  modify  an  order  for  a  writ  of  possession, 


1  See  State  v.  Judge  of  Sixth  Dis- 
trict Court,  22  La.  An.  119;  Same 
v.  Same,  22  La.  An.  120;  State  v. 
Judge  of  Fourth  District  Court,  22 
La.  An.  90;  State  v.  Judge  of  Fifth 
District  Court,  23  La.  An.  713;  State 
v.  Judge  of  Second  District  Court, 
24  La.  An.  596;  State  v.  Judge  of 
Eighth  District  Court,  24  La.  An. 
5!K) ;  Ex  parte  Martin,  5  Ark.  371 ; 
Beebe  v.  Lockert,  6  Ark.  422;  Ex 
parte  Jordan,  94  U.  S.  248;  Ex  parte 
Railroad  Company,  95  U.  S.  221; 
Greathouse  v.  Jameson,  3  Col.  397 ; 
McCreary  v.  Rogers,  35  Ark.  298; 
State  v.  Parish  Judge,  26  La.  An. 
122;  Malain  v.  Judge  of  Third  Dis- 
trict, 29  La.  An.  793;  State  v.  Judge 
of  Third  District  Court,  31  La.  An. 
800;  Ware  v.  McDonald,  62  Ala.  81 ; 
state  v.  Lazarus,  34  La.  An.  1117; 
state  v.  Mayor  of  Baton  Rouge,  34 
La.  An.  1197;  State  v.  Houston,  35 
I /i.  An.  745;  State  v.  Currie,  35  La. 
An.  887;  State  v.  Houston,  36  La. 
An.  210;  State  v.  Judge  of  Civil 


District  Court,  36  La.  An.  301; 
State  v.  Houston,  36  La,  An.  886; 
State  v.  Talbot,  36  La.  An.  981; 
State  v.  Lazarus.  37  La.  An.  830; 
State  v.  Murphy,  41  La.  An.  526; 
State  v.  Allen,  92  Mo.  20;  People  v. 
Prendergast,  117  111.  588;  Louis- 
ville Industrial  School  v.  City  of 
Louisville,  88  Ky.  584.  But  see, 
contra,  State  v.  Judge  of  Superior 
District  Court,  27  La.  An.  672; 
Brown  v.  Parish  Judge,  29  La.  An. 
809. 

2  State  v.  Judge  of  Fourth  Dis- 
trict Court,  21  La.  An.  736.  But 
see  State  v.  Judge  of  Civil  District 
Court,  40  La.  An.  607.  And  the 
writ  has  also  been  granted  to  com- 
pel the  allowance  of  an  apical 
from  an  order  granting  an  inter- 
locutory injunction.  State  v. 
Rightor,  46  La.  An.  1407;  Kelly 
v.  Toney,  95  Ky.  338. 

8  State  v.  Lewis,  71  Mo.  170. 

4  State  v.  Judge  of  Eighth  Dis- 
trict Court,  35  La,  An.  213. 
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the  court  may  be  required  by  mandamus  to  fix  the  amount 
of  the  bond  or  undertaking  required  to  stay  the  execution 
of  such  order  pending  the  appeal.1  But  to  warrant  the  in- 
terference in  this  class  of  cases  it  must  appear  that  the  per- 
son seeking  the  relief  is  clearly  entitled  to  an  appeal,  and 
when  this  does  not  appear  the  writ  will  be  refused.2  And 
mandamus  will  not  lie  to  compel  a  court  to  settle  a  state- 
ment for  the  purposes  of  an  appeal  from  a  judgment  which 
is  only  interlocutory  and  from  which  no  appeal  lies.3  Nor 
Avill  the  writ  go  to  compel  the  allowance  of  an  appeal  from 
orders,  the  granting  of  which  rests  wholly  within  the  dis- 
cretion of  the  court.4 

§  247.  While  the  writ,  as  we  have  thus  seen,  is  sometimes 
granted  to  compel  the  allowance  of  an  appeal,  it  will  not  lie 
to  compel  subordinate  courts  to  reinstate  appeals  which  they 
have  dismissed.  Such  dismissal,  whether  made  in  accord- 
ance with  a  rule  of  practice  of  the  inferior  court  not  unlaw- 
ful in  itself,  or  done  in  the  exercise  of  a  judicial  discretion, 
is  held  to  be  equally  beyond  control  by  mandamus,  and  the 
party  aggrieved  will  be  left  to  his  writ  of  error.5  And  it  is 
a  sufficient  objection  to  interposing  by  mandamus  in  such  a 
case,  that  the  court  in  dismissing  the  appeal  has  acted  ac- 
cording to  the  dictates  of  its  own  judgment,  since,  while  the 
writ  is  freely  granted  to  compel  courts  to  act,  it  will  not  lie 
to  compel  the  performance  of  any  particular  act,  nor  to  con- 
trol in  any  degree  the  exercise  of  judicial  discretion.6  Nor 
will  a  subordinate  court  be  compelled  by  the  writ  to  dismiss 
an  appeal  because  it  has  been  improperly  entertained,  since 

1  Green  v.  Hebbard,  95  Cal.  39.  Har.  (N.  J.)  358;  Adams  v.  Mathis, 

2  Ex  parte  Cutting,  94  U.  S.  14.  3  Har.  (N.  J.)  310;  Ten  Eyck  v.  Far- 

3  Lake  v.  King,  16  Nev.  215.  lee,  1  Har.  (N.  J.)  348;  Detroit  &  B. 
*In  re  Street,  8  U.  S.  Ajjp.  645.  P.  R.  Co.  v.  Wayne  Circuit  Judge, 
5Sinnickson  v.  Corwine,  2  Dutch.  27  Mich.  304;  Ex  parte  Parker,  120 

311;   Wells  v.  Stackhouse,  2  Har.  U.  S.  737 ;  Hollon  Parker,  Petitioner, 

(N.  J.)  355;  State  v.  Camp,  45  N.  J.  131  U.  S.  221. 

L.  293;  Commonwealth  v.  Judges  6  Commonwealth  v.  Judges  of  the 

of  the  Common  Pleas,  3  Binn.  273.  Common  Pleas,  3  Binn.  273;  State 

But  see,  contra,  Freas  v.  Jones,  1  v.  Smith,  105  Mo.  6. 
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if  such  court  irregularly  sustains  an  appeal  and  proceeds  to 
hear  and  determine  the  matter  in  controversy,  redress  may 
be  obtained  by  certiorari.1 

§  248.  "When  an  inferior  court,  pending  litigation  for  the 
dissolution  of  a  partnership,  is  empowered  to  order  a  sale  of 
the  partnership  effects,  and  has  accordingly  granted  an  order 
of  sale,  and  has  refused  an  appeal  from  such  order,  it  will 
not  be  required  by  mandamus  to  allow  the  appeal.2 

§  249.  The  writ  will  go  to  compel  a  court  to  receive  the 
verdict  of  a  jury.  Thus,  when  a  jury  found  for  defendants, 
but  also  found  as  a  part  of  their  verdict  that  defendants 
should  pay  the  costs  of  suit,  which  was  plainly  beyond  their 
power,  so  much  of  the  verdict  as  related  to  costs  was  treated 
as  surplusage,  and  the  writ  was  granted  to  compel  the  court 
to  receive  the  verdict.3  And  when  a  verdict  is  found  by  a 
jury  in  due  form  and  it  is  the  duty  of  the  court  to  receive 
and  enter  it,  mandamus  will  lie.4  So  it  has  been  awarded  to- 
require  an  inferior  court  to  proceed  to  judgment  upon  a 
verdict,5  and  to  sign  a  final  judgment  in  the  cause.6  And 
when  a  verdict  is  found  for  plaintiff,  but  judgment  is  ar- 
rested because  of  insufficiency  of  the  pleadings,  the  court 
may  be  required  by  mandamus  to  enter  up  judgment  against 
the  plaintiff  for  the  purpose  of  enabling  him  to  bring  a  writ 
of  error.7  If,  however,  the  verdict  has  been  set  aside  and 
the  parties  have  proceeded  to  a  new  trial  upon  the  merits, 
and  plaintiff  is  then  nonsuited,  it  is  too  late  for  him  to  seek 
relief  by  mandamus  to  compel  the  court  to  proceed  to  judg- 
ment upon  the  former  verdict  in  his  favor.  In  such  case, 
having  submitted  to  a  new  trial,  he  is  regarded  as  having 
waived  all  right  to  the  interposition  of  the  higher  court.8 
And  mandamus  will  not  go  to  compel  a  court  to  sign  judg- 

1  Jones  v.  Allen,  1  Green,  97.  6  State  v.  Judge  of  Civil  District 

2  State  v.  Judge  of  Third  District    Court,  85  La.  An.  218. 

Court,  6  La,  An.  484.  'Fish  v.  Weather  wax,  2  Johns. 

8  State  v.  Knight,  46  Mo.  8&  Cas.  215. 

4  Munkers  v.  Watson,  9  Kan.  668.  8  Weavel  v.  Lasher,  1  Johns.  Cas. 

8  Brooke    v.    Ewers,    Stra.    113;  241. 
Lloyd  v.  Brinck,  35  Tex.  1. 
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ment  upon  a  verdict,  when  the  court  has  set  aside  such  ver- 
dict and  granted  a  new  trial  in  the  cause.1  And  in  no  event 
should  the  writ  be  granted  peremptorily  to  compel  the  court 
to  enter  judgment  upon  a  verdict,  without  notice  to  the  de- 
fendants against  whom  the  judgment  is  sought,  since  their 
rights  are  directly  affected  by  the  proceedings,  and  they 
should  therefore  be  allowed  an  opportunity  of  being  heard.2 
But  the  writ  may  go  to  require  an  arbitrator  to  return  an 
award  into  court  for  its  completion,  in  order  that  the  suc- 
cessful party- may  have  judgment  entered  upon  such  award.* 
§  250.  Mandamus  lies  to  compel  inferior  courts  to  proceed 
with  the  trial  of  causes  which  they  have  delayed  without 
sufficient  reason,  the  plaintiff  in  a  cause  having  an  absolute 
right  to  a  determination  of  his  action.4  And  the  writ  has 
been  issued  to  compel  a  subordinate  court  to  reinstate  a 
case  upon  its  trial  docket  and  to  proceed  with  the  trial.5 
And  when  by  the  charter  of  a  railway  company  it  is  pro- 
vided that  the  owner  of  any  land  taken  by  the  company, 
who  may  feel  aggrieved  with  the  assessment  of  damages, 
shall  be  entitled  to  an  appeal  to  the  court  of  common  pleas 
of  the  county,  which  shall  review  the  proceedings  and  de- 
termine the  amount  of  damages  in  a  summary  way,  such 
court  may  be  required  by  mandamus  to  proceed  and  deter- 
mine the  appeal,  when  it  has  delayed  action  without  ade- 
quate cause.6  But  while  it  is  conceded  that  the  writ  is  the 
appropriate  remedy  to  command  an  inferior  court  to  pro- 
ceed with  the  trial  of  a  cause  in  a  proper  case,  it  will  not 
issue  without  an  affidavit,  since  it  is  not  to  be  presumed 

1  Bates  v.  Behen,  35  La.  An.  872.  But,  the    supreme    court  finding 

2  State  v.  Mills,  27  Wis.  403.  that  the  judge  was  disqualified,  the 
8  Chapman  v.  Ewing,  78  Ala.  403.  writ  was  denied.    State  v.  Young, 
4  People  v.  De  La  Guerra,  43  CaL  31  Fla.  594,  overruling  State  v.  Van 

225.    It  has  been  held  in  Florida  Ness,  15  Fla.  317. 

that  mandamus  is  the  appropriate  8  Sanders  v.  Nelson  Circuit  Court, 

remedy  to  compel  a  judge  to  hear  Hardin  (2d  ed.),  19. 

a  cause  which  he  has  declined  to  6  Budd  v.  New  Jersey  R.   R   & 

hear  upon  the  ground  that  he  was  Trans.  Co.,  2  Green,  467. 

disqualified  by  reason  of  interest. 
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that  the  inferior  court  has  delayed  justice.1  "When,  how- 
ever, the  affidavit  shoAvs  that  the  court  having  jurisdiction 
of  the  matter  refuses  to  act,  no  sufficient  reason  being  shown 
for  such  refusal,  mandamus  will  lie,  as  to  compel  the  pro- 
bate of  a  will.2 

§  251.  The  doctrine  may  now  be  regarded  as  well  estab- 
lished, that  mandamus  lies  in  all  cases  to  compel  an  in- 
ferior court  to  proceed  to  the  trial  of  a  cause,  and  to  set  it 
in  motion,  when  it  has  unreasonably  delayed  the  proceed- 
ings, or  when  its  refusal  to  proceed  amounts  to  a  denial  of 
justice.8  The  object  of  the  writ  in  this  class  of  cases  is  not 
to  compel  a  particular  decision,  but  merely  to  set  the  court 
in  motion,  and  to  require  it  to  exercise  its  undoubted  juris- 
diction, and  when  this  is  done  its  full  purpose  is  accom- 
plished.4 In  illustration  of  the  rule,  it  is  held,  when  a  court 
has  refused  to  proceed  upon  the  ground  that  other  parties, 
who  are  unknown,  may  be  interested  in  the  subject-matter 
and  should  be  made  parties  to  the  suit,  that  mandamus  will 
lie,  since  the  refusal  of  the  court  to  proceed  amounts  to  a 
delay  of  justice.6  So  the  writ  has  been  granted  to  compel 
a  court  to  proceed  with  a  cause,  when  it  has  improperly 
granted  an  order  staying  all  proceedings  and  such  order  is 
not  appealable.6  So,  too,  when  the  court  has  allowed  a 
continuance  without  due  cause,  it  has  been  held  a  proper 
case  for  a  mandamus  to  compel  it  to  proceed.7 

§  252.  Notwithstanding  the  writ  is  freely  granted  to  com- 
ix.11  subordinate  courts  to  proceed  with  the  trial  of  causes, 
yet  the  superior  tribunal  will  withhold  its  interference  when 
the  court  below  has  refused  to  proceed  upon  the  ground  of 

1  Curser  v.  Smith,  1  Barn.  K.  B.    243.    See,  also,  People  v.  De  La 
-Mi.  Guerra,  43  Cal.  225. 

2  Justice  v.  Jones,  1  Barn.  KB.        4  In  re  Turner,  5  Ohio,  542. 

280.  6  State  v.  Judge  of  Commercial 

3  State  v.  Judge  of  Commercial    Court,  4  Rob.  (La.)  'JJ7. 

Court,  4  Rob.  (La.)  227;  In  re  Tur-  «  Rhodes  v.  Craig,  21  Cal.  419; 
ni  r,  5  Ohio,  542;  Rhodes  v.  Craig,  Avcry  v.  Superior  Court,  57  CaL 
8 1  CaL  419;  Dixon  v.  Feild,  10  Ark.  247;  Dunphy  v.  Belden,  57  Cal.  427. 

'  Dixon  v.  Feild,  10  Ark.  243. 
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a  want  of  jurisdiction,  and  it  is  not  alleged  that  it  has  re- 
fused to  take  any  action  whatever;  since  such  court,  although 
it  may  have  refused  to  proceed  to  trial  for  want  of  jurisdic- 
tion, might  not  refuse  to  dismiss  the  cause  for  the  same  rea- 
son, and  if  dismissed  the  relator  would  have  his  legal  remedy 
by  appeal  from  the  order  of  dismissal.1  So  when  an  inferior 
court  has  dismissed  a  cause  for  want  of  jurisdiction,  and 
plaintiffs  have  appealed  from  the  order  of  dismissal,  the  ap- 
pellate court  will  not,  pending  such  appeal,  grant  a  manda- 
mus to  command  the  inferior  court  to  set  aside  its  order  of 
dismissal,  and  to  proceed  with  and  determine  the  cause.2 

§  253.  When  the  court  of  last  resort  of  a  state  is  vested 
with  only  appellate  jurisdiction,  it  can  not  issue  the  writ  to 
compel  an  inferior  court  to  proceed  with  a  cause  pending 
therein,  since  this  would  be  the  exercise,  not  of  an  appellate, 
but  of  an  original  jurisdiction,  and  the  granting  of  the  writ 
in  such  cases  is  not  necessary  to  aid  in  the  discharge  of  the 
functions  of  the  court  as  an  appellate  tribunal.3  Nor  will 
a  court  of  purely  appellate  powers,  authorized  to  issue  only 
such  writs  as  are  necessary  and  incident  to  the  exercise  of 
its  appellate  jurisdiction,  grant  a  mandamus  to  compel  any 
official  action  on  the  part  of  officers  of  a  subordinate  court, 
since  in  all  such  cases  the  application  should  be  made  to  the 
inferior  court  itself.4  It  may,  however,  in  aid  of  its  appel- 
late jurisdiction,  and  as  a  necessary  incident  to  its  exercise, 
issue  a  mandamus  commanding  the  inferior  court  to  sign 
and  seal  a  bill  of  exceptions,  in  order  that  the  record  of  the 
cause,  of  which  the  appellate  court  has  jurisdiction  by  ap- 
peal, may  be  completed,  the  purpose  of  the  writ  in  such  a 
case  being  merely  to  perfect  the  right  of  the  party  appealing.5 


1  State  v.  Smith,  19  Wis.  531. 

2  State  v.  Lichtenberg,  4  Wash. 
653. 

3  King    v.    Hampton,    3   Hayw. 
(Tenn.)  59;  State  v.  Biddle,  36  Ind. 
138.    And  see  Cowell  v.  Buckelew, 


14  Cal.  640;  Vance  v.  Field,  89  Ky. 
178. 

<  Cowell  v.  Buckelew,  14  Cal.  640. 

5  State  v.  Hall,  3  Cold.  255.  And 
see  State  v.  Elmore,  6  Cold.  528; 
Newman  v.  Justices  of  Scott  Co.,  1 
Heiskell,  787. 
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§  254.  In  conformity  with  the  general  principle  that 
mandamus  does  not  lie  when  other  adequate  remedy  exists 
at  law  in  the  ordinary  course  of  proceedings,  the  writ  will 
not  be  granted  to  compel  the  judge  of  an  inferior  court  to 
pay  over  moneys  received  by  him  in  his  official  capacity  to 
the  parties  entitled  thereto,  the  remedy  by  action  against 
the  judge  or  against  the  sureties  upon  his  official  bond  being 
deemed  adequate.1  And  when  an  inferior  court  is  intrusted 
by  law  with  the  duty  of  levying  certain  taxes  for  school 
purposes,  and  it  has  passed  upon  the  matter  and  levied  a 
tax,  its  decision  can  not  be  corrected  by  mandamus  because 
of  insufficiency  in  the  amount  levied,  the  proper  remedy 
being  by  appeal.2 

§  255.  An  inferior  court  or  judge  refusing  to  proceed 
according  to  the  mandate  of  a  superior  court  may  be  re- 
quired by  mandamus  to  proceed,  although  in  such  case  a 
peremptory  writ  will  not  issue  in  the  first  instance  upon  ex 
parte  statements,  but  only  a  rule  to  show  cause.  In  such 
case  it  affords  no  justification  to  the  inferio"  court  that  it 
acted  upon  the  impression  that  the  judgment  of  the  higher 
tribunal  was  erroneous.3  And  the  fact  that  the  judge  of  the 
court  below  had  been  of  counsel  to  one  of  the  parties  to  the 
controversy  does  not,  of  itself,  disqualify  him  from  execut- 
ing the  mandate  of  the  appellate  court,  and  constitutes  no 
objection  to  the  granting  of  a  mandamus.4  And  the  writ 
will  lie  from  an  appellate  to  a  subordinate  court  to  compel 
the  latter  to  make  an  order  for  costs,  in  conformity  with  a 
decision  of  the  appellate  tribunal  previously  rendered.5  So 
mandamus  lies  from  a  court  of  appellate  jurisdiction  to  an 
inferior  court  to  compel  the  entry  of  a  decree  or  judgment 
in  accordance  with  the  mandate  of  the  appellate  tribunal, 
no  discretion  remaining  to  be  exercised  by  the  subordinate 

1  State  v.  Meiley,  22  Ohio  St.  534.  See,  also,  Wilder  v.  Kelley,  88  Va, 

-County  Court  v.  Robinson,  27  27 J. 
Ark.  116.  «  State  v.  Collins,  5  Wis.  339. 

3  State    v.    Collins,  5  "Wis.    339;        »Jared  v.  Hill,  1  Blackf.  153. 
Johnson  v.  Glascock,  2  Ala.  519. 
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court  as  to  the  entry  of  such  judgment  or  decree.1  And 
when  the  court  of  last  resort  of  a  state  is  invested  with  ap- 
pellate jurisdiction  only,  but  is  empowered  by  the  con- 
stitution to  grant  a  writ  of  mandamus  for  the  purpose  of 
enforcing  such  jurisdiction,  it  may  by  mandamus  compel  a 
judge  of  an  inferior  court  to  enter  judgment  in  accordance 
with  its  mandate  in  a  cause  which  it  has  heard  and  deter- 
mined upon  appeal.2  And  when  the  mandate  of  a  superior 
or  appellate  court  upon  a  writ  of  error  directs  the  inferior 
court  to  enter  a  particular  judgment,  the  duty  of  the  latter 
court  to  enter  such  judgment  may  be  enforced  by  mandamus.3 

§  256.  The  peremptory  writ  of  mandamus  will  issue  to 
compel  an  inferior  court  to  hear  and  determine  a  motion 
presented  by  the  relator,  when  the  return  of  such  court  to 
the  alternative  writ  admits  the  filing  of  the  motion  as  alleged, 
and  affords  no  excuse  or  reason  for  the  refusal  to  hear  and 
determine  the  matter.4 

§  257.  The  obvious  conclusion  to  be  drawn  from  all  the 
cases  in  which  the  extraordinary  aid  of  a  mandamus  has 
been  extended,  to  compel  subordinate  courts  to  act  upon 
matters  within  their  jurisdiction  and  properly  presented  for 
adjudication,  is  that  the  relief  will  be  granted  only  when  the 
courts  have  refused  to  act,  and  then  merely  for  the  purpose 
of  setting  them  in  motion,  and  not  to  control  or  in  any  man- 
ner dictate  what  their  action  shall  be.  It  is  therefore  a 
sufficient  objection  to  the  interference  in  such  cases,  and  con- 
stitutes a  sufficient  return  to  the  alternative  writ,  that  the 
court  has  already  acted  upon  and  decided  the  particular 
matter  in  controversy.  And  upon  such  return  the  superior 
court  will  not  investigate  the  propriety  or  correctness  of  the 
decision  of  the  court  below,  nor  inquire  whether  its  action 
was  erroneous.5  And,  in  general,  it  may  be  said  that  what- 

JGaines  v.  Rugg,  148  U.  S.  228;        4  Austen  v.  Probate  and  Common 

In  re  Washington  &  Georgetown    Pleas  Court,  35  Mo.  198. 

R.  Co.,  140  U.  S.  91.  » Queen  v.  Old  Hall,  10  Ad.  &  E. 

2  Wells  v.  Littlefield,  62  Tex.  28.    248.    See,  also.  State  v.  Monroe,  89 

« Duffitt  v.  Crozier,  30  Kan.  150.    La.  An.  664;  State  v.  King,  43  La. 

An.  826. 
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ever  views  the  higher  court  may  entertain  as  to  the  propri- 
ety of  the  action  of  the  court  below  upon  judicial  matters 
properly  presented  to  that  tribunal,  it  will  not  interfere  to 
compel  the  performance  of  an  act  which  such  court,  acting 
in  a  judicial  capacity,  has  refused.  Thus,  when  the  lower 
court  has  refused  to  issue  a  warrant  for  the  arrest  of  a  per- 
son charged  with  the  commission  of  a  crime,  upon  the  ground 
that  the  evidence  presented  was  insufficient  to  authorize  the 
arrest,  mandamus  will  not  lie  to  correct  such  decision,  or  to 
compel  the  issuing  of  the  warrant.1 

§  258.  The  writ  will  lie  from  the  supreme  court  of  the 
United  States  to  a  district  court,  to  compel  it  to  reinstate  a 
case  which  it  has  dismissed  upon  the  ground  that  the  plead- 
ings contained  no  allegations  of  the  value  of  the  matter  in 
dispute,  and  that  it  did  not  therefore  appear  that  the  cause 
was  within  the  jurisdiction  of  the  court,  when  the  action  is 
not  for  the  recovery  of  a  money  demand,  but  for  the  recov- 
ery of  lands.  In  such  case  it  is  not  necessary  that  the  value 
of  the  thing  demanded  should  be  stated  in  the  pleadings,  but 
it  may  be  properly  proven  in  evidence,  and  the  district  court 
may  be  compelled  to  reinstate  the  cause  and  to  hear  and  de- 
termine it,  to  the  end  that  the  party  aggrieved  may  have  the 
final  judgment  of  the  supreme  court,  if  the  value  of  the  land 
in  controversy  should  be  sufficient  to  entitle  him  to  a  hear- 
ing in  that  court.2  And  the  writ  has  been  granted  by  the 
supreme  court  of  the  United  States  to  compel  a  circuit  court 
of  the  United  States  to  take  jurisdiction  of  and  to  procct  <  1 
with  a  cause,  instituted  in  that  court  against  a  foreign  cor- 
poration, which  it  had  improperly  dismissed  upon  the  mis- 
taken ground  that  it  had  no  jurisdiction  over  such  corpora- 

1  United  States  v.  Lawrence,  3  lief  being  granted  on  the  ground 
Dall,  42.  But  see,  contra,  Barnett  that  the  court,  by  its  refusal  to 
v.  Warren  Circuit  Court,  Hardin  quash  the  bond,  had  deprived  the 
(2d  ed.),  180,  where  an  inferior  relator  of  a  right  for  which  the 
court  was  compelled  by  mandamus  law  furnished  him  no  other  iv in- 
to quash  a  bond  for  costs,  given  in  edy  than  mandamus. 
a  cause  instituted  therein,  on  the  2  Ex  parte  Bradstreet,  7  Pet  634. 
ground  of  its  insufficiency,  the  re-  See  S.  C.,  8  Pet.  588. 
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tion.1  But  since  the  power  of  the  circuit  courts  of  the  United 
States  to  issue  the  writ  extends  only  to  cases  where  it  is 
necessary  in  aid  of  their  jurisdiction,  they  will  not  interfere 
to  compel  a  district  court  to  vacate  a  rule  allowing  certain 
amendments  to  the  record  in  a  cause  there  pending,  such  a 
use  of  the  writ  not  being  in  aid  of  the  jurisdiction  of  the  cir- 
cuit court.2 

§  259.  A  state  court  of  final  resort  will  not  interfere  by 
mandamus  to  compel  a  subordinate  court  to  direct  one  of  its 
own  officers  to  execute  a  decree,  the  enforcement  of  which 
that  court  has  enjoined.  In  such  case,  the  officer  being  en- 
joined by  his  own  court  from  enforcing  the  decree,  he  can 
not  be  compelled  by  the  higher  tribunal  to  violate  the  in- 
junction. And  an  additional  reason  for  refusing  the  relief 
is  found  in  the  principle  heretofore  considered,  that  a  writ 
of  mandamus  confers  no  authority,  and  issues  only  to  com- 
pel a  party  to  perform  an  act  which  is  his  plain  duty  with- 
out the  writ.3  Nor  will  the  writ  go  to  direct  a  court  to 
proceed  with  the  trial  of  a  cause  which  has  been  enjoined.4 

§  260.  The  existence  of  other  litigation  in  another  forum, 
affecting  the  matter  which  is  the  foundation  of  the  proceed- 
ings in  mandamus,  may  sometimes  operate  as  a  bar  to  relief 
by  this  extraordinary  writ.  And  it  has  been  refused  when 
sought  to  compel  the  granting  of  administration,  it  being 
shown  that  a  contest  was  already  pending  as  to  a  pretended 
will  of  the  deceased.5  But  subsequent  litigation  will  not  be 
allowed  to  affect  proceedings  for  mandamus  already  insti- 
tuted; and  when  the  writ  has  been  issued  to  compel  the  pro- 
bate of  a  will,  it  will  not  be  superseded  by  the  fact  that 
litigation  concerning  the  will  was  instituted  after  the  issuing 
of  the  writ.6 

§  261.  Mandamus  will  not  go  to  compel  the  judge  of  a 
subordinate  court  to  strike  from  a  decree  certain  words 


*  In  re  Hohorst,  150  U.  S.  653. 

2  Smith  v.  Jackson,  1  Paine,  453. 

3  People  v.  Gilmer,  5  Gilm.  242. 

4  People     v.    Muskegon    Circuit 
Judge,  40  Mich.  63. 


6  Steward  v.  Eddy,  7  Mod.  Eep. 
143. 

6  King  v.  Bettesworth,  7  Mod. 
Rep.  219. 
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which  he  has  inserted  therein,  after  the  decree  was  signed, 
when  the  effect  of  the  words  inserted  is  not  such  as  to  injure 
the  parties  in  any  way,  the  court  having  acted  in  good  faith 
and  merely  for  the  purpose  of  correcting  a  supposed  clerical 
error,  since  in  such  case  the  relator  shows  no  specific  legal 
right  which  will  be  injured  by  the  act  which  he  seeks  to 
correct.1 

§  262.  "When  a  statute  providing  for  the  location  of  a 
county  seat  makes  it  the  duty  of  the  county  judge  to  can- 
vass the  returns  of  the  election  upon  the  question  of  loca- 
tion, the  power  of  determining  whether  the  election  has  been 
held  and  the  returns  have  been  properly  made  in  the  differ- 
ent precincts,  and  of  determining  the  sufficiency  of  the  re- 
turns and  their  genuineness,  is  regarded  as  of  a  judicial 
nature,  and  therefore  mandamus  will  not  go  to  compel  such 
judge  to  receive  returns  which  he  has  already  passed  upon 
and  rejected.2 

§  263.  "When  a  court  has  accepted  insufficient  security 
upon  an  appeal  from  its  decree,  mandamus  has  been  granted 
to  compel  it  to  proceed  with  the  execution  of  the  decree,  not- 
withstanding the  appeal  and  the  order  of  the  court  that  the 
appeal  bond  should  operate  as  a  supersedeas.'  And  when  a 
statute  gives  an  appellant  from  a  judgment  of  a  justice's 
court  the  right  to  substitute  a  new  appeal  bond  in  lieu  of 
the  original  bond  returned  by  the  justice,  but  the  court  in 
which  the  appeal  is  pending  refuses  to  allow  the  substitution 
of  the  new  bond,  it  may  be  compelled  so  to  do  by  manda- 
mus.4 So  the  writ  has  been  allowed  to  require  a  judge  of 
probate  to  make  a  correction  as  to  the  form  or  capacity  in 
which  the  parties  to  a  proceeding  in  his  court  have  taken 
an  appeal,  the  duty  of  the  judge  in  such  case  being  regarded 
not  as  judicial  but  merely  clerical.5  But  mandamus  will  not 
lie  to  compel  a  judge  to  approve  an  appeal  bond,  when  an 

1  State  v.  Larrabee,  3  Chand.  179.  4  Garrabrant  v.  McCloud,  8  Green, 

2;Arberry  v.  Beavers,  6  Tex.  457.  4G3. 

8  Stafford  v.  Union  Bank  of  Loui-  6  Taylor  v.  Gillette,  52  Conn.  216. 
siana,  17  How.  275. 
17 
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appeal  is  sought  from  an  order  finding  the  petitioner  guilty 
of  contempt  in  violating  an  injunction,  the  order  not  being 
appealable.1 

.  §  264.  Mandamus  would  seem  to  be  the  appropriate  rem- 
edy to  compel  the  holding  of  a  term  of  court  at  the  time 
prescribed  by  law,  when  great  injury  is  likely  to  result  from 
the  refusal  of  the  court  to  hold  the  term,  and  when  the 
party  aggrieved  has  no  other  adequate  and  specific  remedy.2 
And  the  writ  will  go  to  compel  the  holding  of  a  court  at 
the  place  designated  by  law  for  that  purpose.3 

§  265.  Commissioners  in  bankruptcy,  whose  duties  par- 
take of  a  judicial  nature,  may  be  required  by  mandamus  to 
issue  their  warrant  for  the  further  examination  of  a  bank- 
rupt, who  has  been  committed  for  not  satisfactorily  answer- 
ing at  a  previous  examination,  but  who  is  afterward  desirous 
of  having  a  further  examination  for  the  purpose  of  making 
full  disclosure  of  his  affairs.4  But  the  writ  will  not  go  to 
compel  a  judge  of  a  state  court  to  issue  a  subpoena  to  pro- 
cure the  attendance  of  witnesses  upon  a  hearing  before  a 
register  and  receiver  of  a  United  States  land  office,  in  a  pro- 
ceeding involving  the  right  to  purchase  lands  of  the  United 
States,  in  the  absence  of  any  legislation  providing  for  the 
compulsory  attendance  of  witnesses  before  such  officers.5 

§  266.  "When,  under  the  laws  of  a  state,  a  prisoner  in 
custody  before  indictment  found  has  a  right  to  be  heard 
upon  habeas  corpus  touching  the  question  of  his  guilt,  but 
the  court  refuses  to  hear  the  evidence  offered,  it  may  be  com- 
pelled by  mandamus  to  hear  and  consider  the  evidence.  But 
in  such  case  the  writ  in  no  manner  interferes  with  the  exer- 
cise of  the  discretion  or  judgment  of  the  court  to  which  it  is 
addressed,  and  the  power  of  the  superior  court  is  exhausted 
when  it  requires  the  court  below  to  hear  and  consider  the 
evidence,  without  compelling  it  to  render  any  particular  de- 
cision.6 And  the  writ  will  not  go  to  direct  an  inferior  court 

1  Caro  v.  Maxwell,  20  Fla.  17.  4  lure  Bromley,  3  Dow.  &  Ry.  310. 

*Exparte  Trapnall,  6  Ark.  9.  6  Boom  v.  De  Haven,  72  Cal.  280. 

8  County  of  Calaveras  v.  Brock-  *Exparte  Mahone,  30  Ala.  49. 
way,  30  Cal.  325. 
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to  make  an  order  upon  a  sheriff  to  produce  a  prisoner  be- 
fore the  court  in  response  to  a  writ  of  habeas  corpus,  the 
making  of  such  order  being  a  judicial  act  and  not  subject  to 
control  by  mandamus.1 

§  267.  When  a  court  has  ordered  the  appropriation  of 
private  property  for  public  purposes,  as  by  taking  the  land 
of  a  private  citizen  in  opening  a  public  highway,  and  the 
damages  for  the  property  taken  have  been  properly  assessed 
by  a  jury,  the  court  may  be  required  by  mandamus  to  order 
the  amount  of  damages  so  assessed  to  be  paid  in  accordance 
with  law,  there  being  no  other  specific  legal  remedy.2 

§  268.  In  conformity  with  the  general  principle  denying 
relief  by  mandamus  when  the  writ,  if  granted,  would  prove 
inoperative,  it  will  be  refused  when  sought  against  a  court 
acting  under  a  special  commission  which  has  expired.3 

§  269.  Laches  of  the  party  aggrieved  in  seeking  to  avail 
himself  of  the  remedy  by  mandamus  may  operate  as  a  bar 
to  relief.  Thus,  when  a  party  had  permitted  a  period  of 
five  years  to  elapse  after  the  final  determination  of  a  cause 
before  seeking  relief  by  mandamus,  it  was  deemed  inexpe- 
dient to  interpose.4  And  it  has  been  held  that  even  a  year's 
acquiescence  in  the  proceedings  complained  of  was  sufficient 
to  prevent  relief  by  mandamus.5 

§  270.  It  would  seem  that  even  the  consent  or  express 
stipulation  of  the  parties  to  a  cause,  that  certain  steps  may 
be  taken  therein,  will  not  lay  the  foundation  for  interfer- 
ence by  mandamus  in  a  case  not  property  falling  within  the 
principles  governing  the  relief.  For  example,  the  writ  will 
not  issue  to  compel  a  court  to  dismiss  a  cause  properly  pend- 
ing therein,  in  pursuance  of  a  written  stipulation  between 
the  parties  for  its  dismissal.6  So  the  writ  has  been  refused 
when  it  was  sought  to  compel  a  court  to  strike  a  cause  from 

1  Ex  parte  Shaudies,  66  Ala.  134.  Pleas,  2  Wend.  255.    And  see  Peo- 

2Forsyth  v.  The  Justices,  Dud.  pie  v.  Judge  of  District  Court  of 

(Ga.)  37.  Boulder  Co.,  18  Colo.  500. 

'People  v.  Monroe  Oyer  and  8  People  v. Seneca  Common  Pleas, 

Terrniner,  20  Wend.  108.  2  Wend.  264. 

4  People   v.  Delaware    Common  6  Ex  pa  rte  Rowland,  26  Ala.  133. 
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its  docket,  upon  the  ground  that  it  had  been  submitted  to 
arbitration,  and  that  such  submission  operated  as  a  continu- 


ance.1 

§  271.  "When  an  inferior  court  has  dismissed  a  cause  in 
pursuance  of  a  peremptory  ^ilitary  order  requiring  its  im- 
mediate dismissal,  mandamus  will  not  lie  to  compel  the  court 
to  set  aside  its  order  of  dismissal.2 

§  272.  In  Alabama  the  denial  by  a  court  of  a  right  con- 
ferred by  statute  has  been  held  sufficient  to  warrant  relief 
by  mandamus.  And  when,  under  the  statutes  of  the  state,  a 
defendant  against  whom  a  suit  is  instituted  has  an  absolute 
right  to  the  dismissal  of  the  cause  if  security  for  costs  is  not 
given,  a  denial  of  this  right  and  a  refusal  to  dismiss  the  ac- 
tion, no  final  judgment  having  been  rendered,  will  warrant 
interference  by  mandamus,  there  being  no  other  specific 
remedy  adequate  to  enforce  the  right.8  But  when  the  court 
has  refused  upon  motion  to  require  an  answer  to  certain 
interrogatories  in  aid  of  a  discovery  at  law,  it  will  not  be 
compelled  so  to  do  by  mandamus  when  the  testimony  sought 
to  be  elicited  by  the  interrogatories  is  irrelevant.4  The  writ, 
however,  will  lie  to  compel  a  court  to  allow  the  substitution 
of  an  attorney  in  a  cause  pending,  there  being  no  other  ade- 
quate and  unembarrassed  remedy.5 

§  273.  It  being  a  principle  of  general  application  that 
persons  whose  rights  are  to  be  affected  by  judicial  proceed- 
ings should  have  notice  of  such  proceedings  and  an  oppor- 
tunity to  be  heard,  a  peremptory  mandamus  will  not  be 
granted  to  require  the  performance  by  a  court  of  an  act 
affecting  the  rights  of  litigants  therein,  without  giving  them 
notice.  And  when  the  writ  is  sought  to  compel  a  court  to 
render  judgment  on  a  verdict,  the  defendants  against  whom 
the  judgment  is  sought  should  be  notified  of  the  application, 
since  their  rights  are  to  be  directly  affected  by  the  judgment, 

1  Exparte  Garlington,  26  Ala.  170.  «  Ex  parte  Grantland,  29  Ala.  69. 

-Ex  parte  Williams,  43  Ala.  154.  And  quaere,  whether  the  writ  would 

3  Ex  parte  Cole,  28  Ala.  50;  Ex  lie  for  such  a  purpose  in  any  case. 

parte  Bobbins,  29  Ala.  71.  6  People  v.  Norton,  16  CaL  436. 
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while  the  judge  to  whom  the  writ  is  addressed  is  only  a 
nominal  party.1 

§  274.  "When  the  writ  is  sought  for  the  purpose  of  com- 
pelling a  subordinate  court  to  grant  a  rule  against  one  of 
its  own  officers,  the  relator,  at  whose  instance  the  applica- 
tion is  made,  must  show  that  he  has  some  interest  in  the 
matter  in  question,  and,  failing  to  show  any  interest,  he  will 
not  be  allowed  to  disturb  by  mandamus  a  state  of  affairs  in 
which  the  parties  actually  in  interest  have  themselves  ac- 
quiesced.2 

§  275.  The  writ  of  mandamus  to  a  subordinate  or  in- 
ferior court  should  be  directed  to  the  judge  or  judges  of  the 
court,  when  there  are  other  judges  who  are  authorized  to 
participate  in  holding  the  terms  of  the  court,  since,  in  case 
of  disobedience  to  the  writ,  the  authority  to  compel  obedi- 
ence is  exercised  over  the  judges  personally,  who  are  vested 
with  the  power  of  exercising  the  functions  of  the  court.8 
In  ordinary  cases,  however,  it  would  seem  to  be  the  correct 
practice  to  address  the  writ  either  to  the  court  as  such,  or 
to  the  individual  judges  composing  the  court.4 

1  State  v.  Mills,  27  Wis.  403.  4  St.    Louis     County    Court    v. 

*Exparte  Fleming,  2  WalL  759.    Sparks,  10  Mo.  118, 
3  Hollister  v.  Judges,  8  Ohio  St. 
201. 
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§  276.  The  jurisdiction  by  mandamus  over  private  corpo- 
rations is  of  ancient  origin  and  is  well  established.  It  is 
exercised,  both  in  England  and  in  America,  for  the  enforce- 
ment of  corporate  duties,  and  to  compel  the  proper  exercise 
of  corporate  functions,  in  cases  where  the  law  affords  no 
other  adequate  or  specific  remedy.  And  the  writ  of  man- 
damus may  now  be  regarded  as  the  most  efficient  means  by 
which  the  common-law  courts  control  the  operations  of 
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civil  corporations  aggregate,  both  to  compel  the  observance 
of  the  ordinances  of  their  constitution,  and  to  enforce  a 
just  recognition  of  the  rights  of  their  members  in  the  ex- 
ercise of  the  corporate  franchise. 

§  277.  It  may  be  laid  down  as  a  general  rule  governing 
the  exercise  of  the  jurisdiction  in  question,  that  when  a  spe- 
cific duty  is  imposed  by  law  upon  a  private  corporation,  and 
no  other  adequate  or  specific  remedy  is  provided  for  its 
enforcement,  the  writ  of  mandamus  may  be  granted.1  And 
the  effect  of  the  writ  in  such  cases  is  to  compel  the  corporate 
authorities  to  take  the  necessary  steps  toward  performing 
the  duty  required  in  the  manner  provided  by  law,  since  the 
mandate  of  the  court  necessarily  implies  that  the  act  to  be 
performed  shall  be  done  in  a  legal  manner.  Thus,  the  duty 
of  trustees  of  an  incorporated  company  to  make  provision 
for  holding  a  meeting  of  shareholders  to  elect  successors  to 
the  trustees  is  a  duty  whose  performance  may  be  coerced 
by  mandamus,  and  the  writ  in  such  case  necessarily  implies 
that  the  election  shall  be  called  in  accordance  with  the  mode 
provided  by  law.2  So  when  it  is  made  by  statute  the  duty 
of  insurance  companies,  organized  and  doing  business  within 
a  state,  to  submit  their  books  and  affairs  to  the  inspection 
of  officers  appointed  for  that  purpose  by  the  secretary  of 
state,  and  the  statute  requires  the  officers  or  agents  of  such 
companies  to  cause  their  books  to  be  opened  for  the  inspec- 
tion of  the  persons  thus  appointed,  mandamus  will  lie  to  en- 
force the  performance  of  these  duties.3  And  when,  under 
the  laws  of  a  state,  joint-stock  companies  are  requhv<l  to 
furnish  to  the  proper  officers  lists  of  their  stockholders,  with 
their  places  of  residence  and  the  amount  of  stock  held  by 

People  v.  State  Insurance  Co.,  L.  &  I.  Co.,  56  Cal.  431;  People  v. 

19  Mich.   392;    State  v.  Board  of  Cummings,  72  N.  Y.  433;  Stater. 

Trustees,  4  Nev.  400;  Fireman's  Ousatonic  Water  Co.,  51  Coun.  137. 
Insurance  Co.  v.  Mayor  of  Balti-  2  State  v.  Board  of  Trustees,  4 

more,  23  Md.  297;  State  v.  Wright,  Nev.  400. 

10  Nev.  167;  Mount  Moriah  Ceme-       'People  v.  State  Insurance  Co., 

tery  Association  v.  Common  wealth,  19  Mich.  393. 
81  Pa.  St.  235;  Price  v.  Riverside 
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each,  for  purposes  of  taxation,  a  refusal  to  perform  this  duty 
is  sufficient  ground  for  a  mandamus.1 

§  2770.  As  further  illustrating  the  nature  and  grounds 
of  the  relief  as  against  corporations  and  their  officers,  man- 
damus is  held  to  be  the  appropriate  remedy,  in  behalf  of  a 
shareholder,  to  compel  the  trustees  or  officers  of  a  corpora- 
tion to  call  an  election  as  required  by  law,  there  being  no 
other  plain,  adequate  and  speedy  remedy  by  which  such 
trustees  may  be  compelled  to  perform  this  duty.2  And  the 
owner  of  a  lot  in  a  cemetery  association  is  entitled  to  the 
writ  to  enforce  the  right  of  burial  of  a  member  of  his  family 
in  such  association,  which  has  been  refused  because  the  body 
to  be  interred  was  that  of  a  colored  person.8  So  when  it  is 
the  duty  of  a  corporation  organized  to  furnish  water  for  irri- 
gating purposes  to  supply  water  to  all  persons  desiring  it, 
this  duty  may  be  enforced  by  mandamus.4 

§  278.  An  important  condition  to  be  observed  in  the  ap- 
plication of  the  general  rule  under  consideration  is  that 
mandamus  does  not  lie  to  control  corporate  officers  in  the 
discharge  of  duties  concerning  which  they  are  vested  with 
discretionary  powers,  the  general  principle  applying  here 
that  officers  in  whom  the  law  vests  a  certain  discretion  can 
not  be  controlled  by  mandamus  in  the  exercise  of  that  dis- 
cretion. And  when  the  charter  of  an  incorporated  company 
vests  its  directors  with  discretionary  powers  as  to  the  time 
and  manner  of  collecting  unpaid  instalments  of  stock,  the 
writ  will  not  be  granted  to  compel  them  to  proceed  with 
the  collection  of  such  subscriptions.5 

§  279.  The  writ  is  granted  as  against  corporate  officers 
only  when  it  is  absolutely  necessary  to  compel  the  perform- 
ance of  their  duty,  and  if  a  majority  of  such  officers  may 

1  Fireman's     Insurance     Co.    v.  ciation  v.  Commonwealth,  81  Pa.  St. 
Mayor  of  Baltimore,  23  Md.  297.  235. 

2  State  v.  Wright,  10  Nev.  167;  *  Price  v.  Riverside  L.  &  L  Co.,  56 
People  v.  Cummings,  72  N.  Y.  433.  Cal.  431. 

3  Mount  Moriah  Cemetery  Asso-  5  State   v.    Canal    &    Claiborne 

Streets  R  Co.,  23  La.  An.  333. 
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rightfully  perform  the  duty  sought  and  are  willing  to  act, 
the  courts  will  not  interfere  as  against  a  single  dissenting 
officer.  For  example,  when  the  act  of  incorporation  of  a 
bank  provides  for  the  opening  of  books  to  receive  subscrip- 
tions to  its  capital  stock,  by  certain  commissioners  desig- 
nated by  the  act  for  that  purpose,  and  a  majority  of  the 
commissioners  are  authorized  to  perform  this  duty,  man- 
damus will  not  lie  to  a  single  member,  all  the  others  being 
willing  to  act.1 

§  280.  In  England,  while  the  jurisdiction  by  mandamus 
is  freely  exercised  over  corporations  aggregate,  both  of  a 
public  and  private  nature,  since  the  statute  of  Anne,2  yet 
when  there  is  a  visitor  to  the  corporation  fully  empowered 
to  act  upon  the  matter  which  is  the  subject  of  the  applica- 
tion, the  writ  will  be  refused.3  Thus,  it  will  not  be  granted 
to  the  authorities  of  a  college,  to  execute  a  sentence  of  dep- 
rivation from  a  college  office,  when  there  is  a  visitor  to  the 
college  intrusted  with  full  jurisdiction  over  such  questions.4 
Nor  will  it  be  granted  to  compel  the  expulsion  of  fellows  of 
a  college  who  are  not  made  parties  to  the  action,  since  this 
Avould  be  to  deprive  them  of  their  rights  without  a  hearing.5 
But  the  existence  of  visitorial  powers  will  not  warrant  the 
superseding  of  the  writ,  if  already  granted ;  and  when  it  has 
issued  to  compel  the  admission  of  one  who  has  been  chosen 
a  fellow  of  a  college,  it  will  not  be  superseded  by  an  affida- 
vit that  there  is  a  visitor  to  the  corporation  who  has  juris- 
diction of  the  matter,  the  proper  course  being  to  present  this 
fact  in  the  return.6 

1  In  re  White  River  Bank,  23  Vt.    same  subject,  Dr.  Patricke's  Case, 
478.  1  Keb.  289;  S.  C.,  Ib.  833.    But  see 

2  9  Anne,  ch.  20.  See  Appendix,  A.    King  v.  Patrick,  2  Keb.  65;  King  & 
s  Walker's  Case,  Ca.  temp.  H.  212;    Queen  v.  St.  John's  College,  4  Mod. 

Dr.Widdrington's  Case,  1  Lev.,  part  Rep.  241. 

I,  23;  S.  C.,  sub  nom.  Dr.  Wither-  4  Walker's  Case,  Ca.  temp.  H.  212. 

ington's  Case,  1  Keb.  2;  Appleford's  »  King  v.  Dr.  Gower,  3  Salk.  230. 

Case,  1  Mod.  Rep.  82;  Parkinson's  6  King  v.  Whaley,  7  Mod.  Rep. 

Case,  Carth.  92;  S.  C.,  3  Mod.  Rep.  308. 

"6.").     And  see  further,   upon  the 
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§  281.  Mandamus  is  the  appropriate  remedy  to  compel  a 
corporation  or  its  officers  to  affix  the  corporate  seal  to  its 
official  action,  that  it  may  be  properly  attested.1  Thus,  it 
lies  to  the  keepers  of  the  common  seal  of  a  university,  re- 
quiring them  to  affix  the  seal  to  the  diploma  or  instrument 
appointing  one  to  an  office  in  the  university,  to  which  he  has 
been  duly  elected.2  So  it  lies  to  the  provost  of  a  college,  to 
compel  him  to  affix  the  college  seal  to  the  presentation  of 
one  claiming  to  have  been  nominated  to  a  living  in  the  col- 
lege.3 So,  too,  it  will  be  granted  to  compel  a  college  officer 
to  affix  the  corporate  seal  to  the  answer  of  the  college  to  a 
bill  in  chancery,  contrary  to  his  own  separate  and  individual 
answer  in  the  same  cause.4  But  it  will  not  lie  to  a  trading 
corporation,  to  compel  it  to  give  one  of  its  members  a 
"  proof -mark,"  or  recommendatory  mark  which  he  claims  as 
necessary  to  enable  him  to  sell  his  wares.5 

§  282.  The  writ  may  be  used  for  the  enforcement  of  trusts 
of  a  religious  nature,  and  to  compel  trustees  of  a  religious 
association  to  carry  out  the  original  object  of  their  organiza- 
tion. And  when  a  congregation  is  organized  and  a  church 
established  as  a  branch  of  a  particular  church  or  denomina- 
tion, and  for  the  purpose  of  inculcating  that  particular  faith, 
the  trustees  of  the  association  may  be  compelled  to  admit  a 
minister  who  has  been  duly  appointed  by  the  proper  au- 
thority.6 In  such  case,  it  constitutes  no  objection  to  the 
granting  of  the  writ  that  the  pastoral  office  is  already  filled, 
or  that  a  remedy  might  be  sought  in  ejectment,  since  man- 
damus is  the  more  complete  and  effective  means  of  enforcing 
the  observance  of  the  original  trust.7  But  the  courts  will 

iRex  v.  Windham,   Cowp.  377;  3  King  v.  Bland,  7  Mod.  Rep.  355. 

Rex  v.  Vice  Chancellor  of  Cam-  4  Rex  v.  Windham,  Cowp.  377. 

bridge,  Burr.  1647;  King  v.  Univer-  5  Anon.,  Ld.  Raym.  989. 

sity  of  Cambridge,  1  Black.  W.  547;  6  People  v.  Steele,  2  Barb.  397; 

King  v.  Bland,  7  Mod.  Rep.  355;  Feizel  v.  Trustees  of  First  German 

Queen  v.  Kendall,  1  Ad.  &  E.  (N.  S.)  Society,  9  Kan.  592. 

366.  7  People  v.  Steele,  2  Barb.  397. 

2  Rex  v.  Vice  Chancellor  of  Cam- 
bridge, Burr.  1647. 
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not  by  mandamus  compel  the  trustees  of  a  church  to  restore 
a  minister  to  his  office,  which  is  purely  ecclesiastical,  with 
no  fixed  salary,  emoluments  or  other  temporalities  connected 
therewith.  Especially  will  the  relief  be  refused  when  the 
case  made  by  petitioner  presents  questions  of  ecclesiastical 
law,  within  the  peculiar  jurisdiction  of  the  general  religious 
organization  of  which  the  local  church  in  question  forms  a 
part,  and  before  a  final  decision  by  the  church  authorities 
upon  such  questions.1 

§  283.  The  existence  of  another  adequate  remedy  by  an 
ordinary  action  at  law  is  a  sufficient  bar  to  the  exercise  of 
the  jurisdiction  by  mandamus  over  corporate  associations 
or  organized  bodies,  as  well  as  in  all  other  cases,  it  being  a 
fundamental  principle,  lying  at  the  very  foundation  of  the 
law  of  mandamus,  that  the  writ  is  never  granted  when  the 
law  supplies  another  adequate  and  specific  remedy.  There- 
fore mandamus  will  not  go  to  the  trustees  of  a  church,  in 
behalf  of  a 'pew-holder,  to  compel  them  to  restore  the  relator 
to  the  possession  of  his  pew,  since  full  and  adequate  relief 
may  be  had  by  an  action  at  law  against  the  persons  disturb- 
ing him  in  his  possession.2  Nor  will  mandamus  go  to  com- 
pel a  corporation  to  make  payment  of  an  indebtedness  due 
under  a  statute,  when  adequate  redress  may  be  had  by  an 
ordinary  action.3  And  the  writ  will  not  go  to  compel  the 
cashier  of  a  bank  to  pay  taxes  assessed  upon  shares  of  stock 
held  by  the  owners  thereof,  when  an  adequate  and  specific 
remedy  is  provided  by  statute  in  such  cases.4 

§  284:.  As  regards  the  question  of  demand  and  refusal, 
as  necessary  to  lay  the  foundation  for  proceedings  in  man- 
damus, it  is  held  that  when  the  proceedings  are  instituted 
against  corporate  officers,  to  compel  the  performance  of 
corporate  duties  of  a  plain  and  unequivocal  nature  and  con- 

1  State  v.  Bibb  Street  Church,  84  » Queen  v.  Hull  &  Selby  R.  Co.,  6 
.Ma.  28.  Ad.  &  E.  (N.  S.)  70. 

2 Commonwealth  v.  Rosseter,  2  4Eyke  v.  Lange,  90  Mich.  Vij; 
Binn.  300.  S.  C.,  upon  rehearing,  27  Chicago 

Legal  News,  375. 
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cerning  which  there  can  be  no  dispute,  no  previous  demand 
need  be  shown  to  support  the  application.1 

§  285.  The  fulfillment  of  its  obligations  created  by  stat- 
ute, such  as  the  payment  of  interest  out  of  a  particular  fund, 
may  be  enforced  against  a  corporation  by  mandamus.  Thus, 
when  under  an  act  of  legislature  it  is  made  the  duty  of  the 
officers  of  an  incorporated  company  to  provide  out  of  a  cer- 
tain fund  for  the  payment  of  interest  on  certificates  of  capi- 
tal stock  issued  for  its  bonds,  the  writ  may  be  granted  to 
enforce  the  performance  of  this  duty.2  It  will  not,  however, 
be  granted  to  compel  a  private  corporation  to  pay  a  judg- 
ment recovered  against  it,  and  to  make  calls  upon  its  stock- 
holders for  this  purpose,  but  the  judgment  creditor  will  be 
left  to  his  ordinary  remedy  by  execution.  Nor  will  the  fact 
that  an  execution  against  the  corporation  may  prove  fruit- 
less lay  the  foundation  for  relief  by  mandamus,  but  the 
party  aggrieved  will  still  be  left  to  pursue  the  ordinary 
remedy.3 

§  286.  Since  the  granting  of  the  writ  is  largely  a  matter 
of  sound  judicial  discretion,  it  will  not  be  allowed  to  compel 
the  holding  of  an  election  for  a  churchwarden  because  of 
irregularities  in  a  former  election,  when  it  does  not  appear 
that  any  injustice  has  been  caused  by  such  irregularities,  or 
that  any  elector  was  prevented  from  voting,  and  when  the 
affidavits  in  support  of  the  application  fail  to  disclose  that 
any  one  has  been  prejudiced.4 

§  287.  Mandamus  has  been  recognized  as  the  appropriate 
remedy  to  compel  the  admission  of  a  person  duly  qualified 
as  a  member  of  an  incorporated  society,  such  as  a  medical 
association,  no  other  remedy  being  equally  efficacious  to  en- 
able the  applicant  to  participate  in  the  benefits  of  the  cor- 
porate franchise.  And  when  the  applicant  is  in  all  other 


1  Mottu  v.  Primrose,  23  Md.  482. 
But  see  Price  v.  Riverside  L.  &  L 
Co.,  56  Cal.  431. 

2  State  v.  Trustees  of  Wabash  & 
Erie  Canal,  4  Ind.  495. 


8  Queen  v.  Victoria  Park  Co.,  1 
Ad.  &  E.  (N.  S.)  288. 

4  Begina  v.  Parish  of  Goole,  4  L. 
T.  R  (N.  S.)  323. 
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respects  well  qualified  for  admission,  the  fact  that  at  some 
previous  time  he  may  have  failed  in  the  observance  of  the 
code  of  professional  ethics  established  by  the  society,  of  which 
he  was  not  then  a  member,  affords  no  bar  to  his  admission 
by  mandamus.1  But  it  will  not  lie  to  compel  such  admis- 
sion to  a  corporate  franchise,  when  it  is  plainly  apparent 
that  the  applicant,  if  admitted,  will  be  immediately  expelled, 
such  a  case  being  regarded  as  an  eminently  proper  one  for 
the  exercise  of  judicial  discretion  by  withholding  the  writ.2 

§  288.  "While  the  principle  is  well  established  that  the 
courts  will  not,  upon  applications  for  mandamus,  try  the 
title  to  an  office  or  franchise,  and  will  not  grant  the  writ  to 
compel  the  admission  of  a  claimant  to  an  office  which  is 
already  held  under  color  of  right  by  an  actual  incumbent, 
yet,  in  the  case  of  an  office  in  a  private  corporation,  when 
no  claim  of  right  is  set  up  against  that  of  the  relator,  he 
may  have  the  aid  of  a  mandamus  to  admit  him  to  the  office.3 

§  289.  In  illustration  of  the  general  rule  that  the  writ  is 
never  granted  when  other  and  sufficient  relief  may  be  had 
in  the  ordinary  course  of  proceedings  at  law,  it  will  not  is- 
sue to  compel  an  incorporated  company  to  allow  the  relator 
to  subscribe  for  certain  shares  of  its  stock.  In  such  a  case 
the  remedy  by  action  is  deemed  ample,  since,  if  the  relator 
should  establish  his  right  at  law,  he  could  recover  sufficient 
damages  to  enable  him  to  purchase  the  shares  in  market.4 

§  290.  It  would  seem  that  when  a  company  is  incorpo- 
rated with  certain  special  powers  and  privileges,  which  others 
are  not  permitted  to  exercise,  and  is  empowered  to  manufact- 
ure and  sell  a  particular  commodity,  necessary  for  the  use 
of  the  public,  of  which  it  has  by  its  charter  a  practical 
monopoly,  the  corporation  may  be  required  by  mandamus 

People   v.   Medical  Society  of  'Curtis  v.  McCullough,  8  Nev. 
Erie,  32  N.  Y.  187.    See,  as  to  the  202.    But  see  People  v.  New  York 
vi^ht  to  a  mandamus  to  compel  Infant  Asylum,  122  N.  Y.  190. 
admission  to  a   college,  State  v.  *  United  States  v.  Bank  of  Alex- 
White,  82  Ind.  278.  andria,  1  Cranch  C.  C.  7. 

-Ex  parte  Paine,  1  Hill,  665. 
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to  furnish  the  commodity  to  persons  who,  under  the  provis- 
ions of  its  charter,  are  entitled  to  receive  it,  and  who  offer 
to  comply  with  the  requisite  conditions.1 


1  People  v.  Manhattan  Gas  Light 
Co.,  45  Barb.  136.  But  the  writ  was 
refused  under  the  special  circum- 
stances of  the  case.  As  to  the 
right  to  mandamus  to  compel  a 
corporation  engaged  in  furnishing 
water  for  irrigating  purposes, 
under  the  laws  of  Colorado,  to 


furnish  water  to  petitioner,  see 
Golden  Canal  Co.  v.  Bright,  8  Colo. 
144;  Wheeler  t\  Northern  C.  L  Co., 
10  Colo.  582;  Combs  v.  Agricult- 
ural Ditch  Co.,  17  Colo.  146;  Town- 
send  v.  Fulton  L  D.  Co.,  17  Colo. 
142. 
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II.    AMOTION  FROM  CORPORATION. 

§  291.    Mandamus  to  restore  corporator  of  ancient  origin. 
293.    Regular  amotion  not  interfered  with. 
293.    Control  of  courts  derived  from  visitorial  powers. 
294    Mandamus  lies  to  correct  improper  disfrancliisement  of  cor- 
porator. 

295.  Want  of  notice;    malice  and  predetermination;   violation  of 

illegal  by-laws. 

296.  English  universities. 

297.  When  granted  to  restore  ministers  to  churchea 

298.  Not  granted  to  restore  church  members. 

299.  Eleemosynary  corporation ;  trading  company. 

300.  Actual  amotion  from  franchise  must  be  shown. 

301.  Writ  not  granted  for  mere  irregularities  in  amotion. 

302.  Expulsion  from  medical  society. 

303.  Ecclesiastical  offices  in  England. 

304    Requisites  of  the  return  to  the  alternative  writ. 
305.    Suspension  a  ground  of  mandamus;  distinction  between  re- 
moval and  suspension  from  corporate  office. 

§  291.  The  expulsion  of  members  of  corporate  bodies 
from,  their  position  as  corporators  has  frequently  given  rise 
to  applications  for  the  extraordinary  aid  of  the  courts  by 
mandamus,  to  compel  their  restoration  to  the  enjoyment  of 
the  corporate  franchise,  and  to  enforce  a  due  recognition  of 
their  rights  as  members  of  the  body  corporate.  The  use 
of  the  writ  of  mandamus  as  a  remedy  for  the  wrongful  amo- 
tion of  a  corporator,  and  to  restore  him  to  the  enjoyment  of 
the  franchise  of  which  he  has  been  wrongfully  deprived,  is 
of  very  ancient  origin,  and  may  be  distinctly  traced  to  a 
period  as  early  as  the  reign  of  Edward  II.1  It  was  also  used 
for  the  same  purpose  in  the  time  of  Henrjr  VI.,  and  in  the 
reign  of  Elizabeth  the  jurisdiction  was  regarded  as  well 
established.2 

§  292.  It  is  to  be  observed,  in  the  outset,  that  when  one 
voluntarily  becomes  a  member  of  an  incorporated  society  or 

JSee  Dr.  Widdrington's  Case,  1        *Middleton's  Case,  Dyer,  333o. 
Lev.,  part  I,  23;  S.  C.,  sub  nom.  Dr. 
Witherington's  Case,  1  Keb.  3. 
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association  whose  by-laws  provide  a  certain  method  of  amo- 
tion  for  certain  specific  causes,  the  assent  of  the  member 
thereto  being  a  fundamental  condition  of  his  tenure  of  mem- 
bership, the  right  of  amotion  is  clearly  established  in  the 
corporate  body,  and  may  be  duly  exercised  in  the  manner 
and  for  the  purposes  prescribed.  And  when,  under  such  an 
organization,  a  corporator  has  been  regularly  tried  and  ex- 
pelled in  due  form,  the  sentence  of  the  corporate  body,  thus 
acting  in  a  judicial  capacity,  is  not  to  be  questioned  collat- 
erally, nor  will  the  merits  of  such  expulsion  be  examined  in 
proceedings  for  mandamus.1  So  a  member  of  a  voluntary 
association  or  corporation,  such  as  a  board  of  trade,  or  a 
stock  exchange,  who,  after  due  trial,  has  been  regularly  sus- 
pended or  removed  from  membership  because  of  misconduct, 
or  of  a  violation  of  a  rule  or  by-law  of  the  corporation 
which  is  a  valid  regulation  and  within  the  power  of  the  cor- 
poration, will  not  be  restored  to  membership  by  mandamus.2 
And  when  a  member  of  a  voluntary  corporation,  who  has 
been  expelled  from  membership,  brings  an  action  and  re- 
covers judgment  against  the  association  for  such  expulsion, 
he  will  be  held  to  have  waived  all  right  to  invoke  the  aid 
of  a  mandamus  to  procure  his  restoration.3  And  one  who, 
in  becoming  a  member  of  a  voluntary  association  or  organ- 
ization, submits  himself  to  its  jurisdiction,  and  agrees  to 
conform  in  all  respects  to  its  laws  and  usages,  is  not  en- 
titled to  a  mandamus  to  compel  his  restoration  to  member- 

1  Society  v.   Commonwealth,   52  petent  and   original  jurisdiction, 
Pa.  St.  125.    See,  also,  Manning  v.  commanding  an  executive  or  min- 
San  Antonio  Club,  63  Tex.  166.  isterial  officer  to  perform  or  omit 

2  People  v.  Board  of  Trade,  45  111.  to  do  an  act,  the  performance  or 
112;    Same  v.  Same,   80   III   134;  omission  of  which  is  enjoined  by 
State   v.  Milwaukee  Chamber  of  law,"  it  is  held  that  the  writ  will 
Commerce,  47  Wis.  670;  Rorke  v.  not  lie  against  a  purely  private 
San  Francisco  Stock  &  Exchange  corporation,  such  as  a  college  of 
Board,  99  CaL  196.  physicians  and  surgeons,  to  restore 

3  State  v.  Slavonska  Lipa,  28  Ohio  a  member  who  has  been  expelled. 
St.  665.  And  where,  under  a  statute  Cook  v.  College  of  Physicians,   9 
of  the  state,  the  writ  of  mandamus  Bush,  541. 

is  "an  order  of  a  court  of  com- 
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ship,  from  which  he  has  been  regularly  deprived  after  due 
hearing  in  accordance  with  the  rules  and  usages  of  the 
order.1  Nor  will  the  writ  go  to  restore  one  to  membership 
in  a  corporation  organized  for  purposes  of  charity,  or  for 
other  than  business  purposes,  from  which  he  has  been  ex- 
pelled by  a  vote  of  the  trustees  or  of  the  association,  when 
a  remedy  is  provided  within  the  organization  itself  by  an 
appeal  from  the  action  of  the  original  body,  the  member 
aggrieved  having  failed  to  avail  himself  of  such  remedy.2 

§  293.  The  right  of  amotion,  however,  which  may  be 
said  to  exist  in  all  corporate  bodies,  is  nevertheless  a  right 
which  is  not  to  be  exercised  entirely  independent  of  judicial 
control.  And  the  supervision  which  is  maintained  by  the 
courts  over  corporations  in  the  exercise  of  this  right  may  be 
regarded  as  derived  from  their  visitorial  power  of  correct- 
ing the  misconduct  of  corporations.  This  visitorial  power 
rests,  in  this  country,  in  the  various  courts  of  general  com- 
mon-law jurisdiction  and  powers,  within  whose  control  the 
corporation  exists,  and  these  courts,  acting  by  the  writ  of 
mandamus  directly  upon  the  corporations,  may,  and  do,  in- 
vestigate their  proceedings  in  the  amotion  of  corporate 
members.3 

§  294.  "While  the  doctrine  was  formerly  maintained  in 
the  court  of  king's  bench  that  mandamus  would  not  lie  to 
restore  one  to  an  office  or  franchise  in  a  private  corporation 

1  Spilman    v.  Supreme  Council,  porations  which  are  subject  to  ju- 

l.")7  Mass.  128.  dicial  oversight  to  prevent  them 

2Screwmen's   Benevolent  Asso-  from  illegally  depriving  members 

ciation   v.    Benson,  76    Tex.   552;  of.  their  corporate  rights.    When 

State  v.  Grand  Lodge,  53  N.  J.  L.  such  bodies-  are  not  incorporated. 

536.  or  when  the  case  presented  does 

3 See  State  v.  Georgia  Medical  not  involve  tangible  or  valuable 

Society,  38  Ga.  608;   Medical   So-  corporate  privileges,  the  courts  will 

ciety  v.  Weatherly,  75   Ala.  248.  not  compel  restoration  to  ineinber- 

But  it  is  held  in  Michigan  that  the  ship,  but  will    leave   the    person 

•  •ourts  will  not  interfere  by  man-  aggrieved  to  his  action  for  dam- 

dainus  to   compel  restoration   to  ages.    Burt   v.  Grand    Lodge,    66 

membership  in  organized  bodies  or  Mich.  85. 
associations,  except  in  cases  of  cor- 
18 
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in  which  the  public  was  in  no  way  concerned,1  yet  the  later 
and  better  considered  doctrine  is,  that  no  public  interest 
need  be  shown  to  warrant  the  interposition  of  the  courts. 
And  the  rule  is  now  well  established,  that  mandamus  will 
lie  to  restore  to  his  corporate  rights  a  member  of  a  corpora- 
tion who  has  been  improperly  disfranchised  or  irregularly 
removed  from  his  connection  with  the  corporation.  And 
while  the  civil  courts  will  not  inquire  into  the  merits  of  the 
decision  of  corporate  authorities  in  expelling  or  removing  a 
corporator  in  the  regular  course  of  proceedings,  yet  if  the 
amotion  has  been  conducted  without  due  authority  the 
courts  will  interfere  by  mandamus  to  compel  the  restoration 
of  the  member  to  his  corporate  franchise.2  So  when  the 
proceedings  of  a  corporation  in  the  disfranchisement  of  a 
member  are  irregular  when  tested  by  its  charter  or  by-laws, 
arid  not  in  conformity  therewith,  mandamus  may  be  granted 
to  restore  the  relator  to  membership.8 

§  295.  "Want  of  notice  to  the  person  removed,  of  the  pro- 
ceedings of  the  corporation  for  his  removal,  has  been  gen- 
erally regarded  as  sufficient  ground  for  invoking  the  aid  of 
mandamus  in  cases  of  membership  in  corporations  organized 
for  purposes  of  business  or  profit,  where  the  rights  of  share- 
holders or  members  of  the  corporation  are  of  a  property 
nature.  And  when  a  corporator  or  member  of  such  organi- 
zation has  been  removed  without  notice,  or  without  the  op- 
portunity for  a  hearing  and  defense  to  which  he  is  entitled 
under  its  by-laws,  mandamus  will  lie  to  compel  his  restora- 
tion to  membership.4  But  in  the  case  of  a  club  incorporated 

iVaughan  v.  Company  of  Gun  1    Hawks,  274;  State   v.  Georgia 

Makers,  6  Mod.  Eep.  82.  Medical  Society,  38  Ga.  608;  State 

2  Commonwealth  v.  St.  Patrick  v.  Carteret  Club,  40  N.  J.  L.  295. 

Benevolent  Society,  2  Binn.  441;  See,  also,  Lamphere  v.  Grand  Lodge, 

Commonwealth  v.  German  Society,  47  Mich.  429;  Allnutt  v.  Subsidiary 

15  Pa,  St.  251;  People  v.  Mechanics'  High  Court,  62  Mich.  110. 
Aid  Society,  22  Mich.  86;  Meurer        3  Medical  Society  v.  Weatherly, 

v.  Detroit   Association,  95    Mich.  75  Ala.  248. 

451 ;  People  v.  Medical  Society  of       4  Delacy  v.  Neuse  River  N.  Co.,  1 

Erie,  24  Barb.  570;  State  v.  Cham-  Hawks,    274;    People    v.    Musical 

ber  of  Commerce,  20  Wis.  63;  De-  Union,  118  N.  Y.  101. 
lacy  v.  Neuse  River  Navigation  Co., 
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for  purposes  of  pleasure  or  of  instruction,  without  capital 
stock,  membership  in.  which  confers  no  property  rights, 
when  one  has  been  expelled  from  membership  in  strict  ac- 
cordance with  the  by-laws  of  the  club,  which  do  not  require 
notice  of  the  proceedings,  or  a  formal  trial,  the  failure  to 
give  notice  will  not  warrant  relief  by  mandamus  for  his  res- 
toration. A  distinction  is  drawn  between  membership  in 
such  an  association,  which  confers  no  rights  of  property,  and 
the  rights  of  a  member  or  shareholder  in  a  corporation, 
membership  in  which  partakes  of  the  nature  of  a  property 
right.1  "When  no  sufficient  cause  is  shown  for  the  removal, 
and  the  proceedings  are  characterized  by  irregularity  and 
by  a  spirit  of  malice  on  the  part  of  the  other  corporators, 
and  a  predetermination  to  expel  the  member  against  whom 
the  proceedings  are  instituted,  a  proper  case  is  presented  for 
the  exercise  of  the  jurisdiction.2  So  when  a  member  has 
been  disfranchised  illegally  and  without  due  authority,  for 
violating  a  rule  of  the  corporation  in  conflict  with  public 
policy  and  the  general  law  of  the  land,  the  writ  will  be 
granted  to  compel  his  restoration  to  the  privileges  and  fran- 
chises of  membership.3  And  the  writ  will  go  to  restore  to 
membership  in  an  incorporated  society  one  who  has  been 
expelled  for  the  violation  of  a  by-law,  which  is  not  connected 
with  or  germane  to  the  objects  of  the  incorporation  and  not 
authorized  by  its  charter.4 

§  296.  In  England,  the  jurisdiction  by  mandamus  has 
been  frequently  invoked  to  control  the  action  of  the  great 
universities  over  the  franchises  of  their  members,  such  as 
college  fellowships  and  degrees.  The  authorities  are  some- 
what conflicting  as  to  the  right  to  interfere  in  this  class  of 
cases.  Thus,  it  has  been  held  that  the  writ  would  lie  to  re- 
store a  member  of  a  university  to  his  degree  with  which 
certain  temporal  rights  were  connected,  and  from  which  he 

1  Manning  v.  San  Antonio  Club,  3  People  v.  Medical  Society  of 

63  Tex.  166.  Erie,  24  Barb.  570. 

2 State  v.  Georgia  Medical  So-  4 Commonwealth  v.  Si,  Patrick 

ciety,  38  Ga.  60a  Benevolent  Society,  2  Binn.  441. 
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had  been  wrongfully  removed,  even  though  there  was  a  uni- 
versity court  having  jurisdiction  of  the  matter,  if  that  court 
had  exceeded  its  powers  and  removed  for  insufficient  cause, 
and  without  giving  the  accused  notice  of  the  proceedings 
or  an  opportunity  to  defend.1  But,  however  reasonable  this 
doctrine  may  appear  upon  its  face,  it  seems  scarcely  consist- 
ent with  the  weight  of  authority.  And  the  better  doctrine 
seems  to  be,  that  the  jurisdiction  is  exercised  with  reference 
to  the  powers  of  the  corporation  itself ;  and  when,  as  in  the 
case  of  a  university,  the  corporation  has  its  own  visitor,  em- 
powered with  functions  of  a  quasi- judicial  nature,  and  whose 
visitorial  power  extends  to  the  right  of  amotion  from  the 
body  corporate,  the  ousting  of  a  member,  subject  to  the  ju- 
risdiction of  the  visitor,  affords  no  sufficient  ground  for  inter- 
fering by  mandamus.2  The  writ,  therefore,  will  not  lie  to 
restore  one  to  a  fellowship  in  a  college  of  one  of  the  univer- 
sities, such  colleges  being  private  foundations,  subject  to 
visitation,  and  governed  by  the  particular  rules  and  regula- 
tions of  their  founders.  And  a  member  accepting  a  fellow- 
ship and  being  admitted  accepts  it  upon  condition  that  he 
shall  submit  to  the  government  of  the  visitor  of  the  corpo- 
ration.3 


JKing  v.  University  of  Cam- 
bridge, 8  Mod.  Rep.  148;  S.  C.,  Stra. 
557,  1  Ld.  Raym.  1334.  And  see 
King  v.  Patrick,  2  Keb.  65;  King 
&  Queen  v.  St.  John's  College,  4 
Mod.  Rep.  241. 

2  Dr.  Widdrington's  Case,  1  Lev., 
part  I,  23;  S.  C.,  subnom.  Dr.  With- 
erington's  Case,  1  Keb.  2;  Apple- 
ford's  Case,  1  Mod.  Rep.  82;  Park- 
inson's Case,  Garth.  92;  S.  C.,  3  Mod. 
Rep.  265.  And  see  further,  xipon 
the  same  subject,  Dr.  Patricke's 
Case,  1  Keb.  289;  S.  C.,  Ib.  833.  But 
see  King  v.  Patrick,  2  Keb.  65; 
King  &  Queen  v.  St.  John's  Col- 
lege, 4  Mod.  Rep.  241. 


8  Parkinson's  Case,  Carth.  92. 
"  Mandamus  to  restore  Parkinson 
to  a  fellowship  in  Lincoln  College, 
in  Oxford,  who  was  actually  pos- 
sessed of  his  freehold  there,  but 
was  expelled.  Resolved  by  all  the 
court,  that  a  mandamus  should  not 
be  granted  to  restore  a  fellow  or 
member  of  any  college  of  scholars 
or  physic,  because  those  are  private 
foundations  and  governed  by  the 
particular  laws  of  the  founders; 
for  which  reason  this  court  can 
not  take  notice  of  their  particular 
ordinances.  Besides,  every  fellow 
of  a  college,  when  he  is  admitted 
to  a  fellowship,  he  accepts  it  under 
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§  296#.  "When  the  trustees  of  a  state  university  are  em- 
powered by  law  to  make  reasonable  regulations  for  the  gov- 
ernment of  students,  and  in  pursuance  of  such  authority  have 
established  a  rule  requiring  of  all  students,  unless  excused 
for  cause,  attendance  upon  chapel  exercises  of  a  religious 
nature,  a  student  who  has  been  expelled  for  violation  of 
such  a  rule  is  not  entitled  to  a  mandamus  to  procure  re- 
admission.  In  such  a  case,  the  rule  being  clearly  within  the 
discretion  of  the  trustees,  the  writ  will  not  go  to  interfere 
with  or  to  control  the  exercise  of  their  discretion.1 

§  297.  Upon  principles  similar  to  those  upon  which  the 
interference  is  granted  in  cases  of  private  corporations  of  a 
secular  nature,  the  courts  will  interfere  by  mandamus  to  re- 
store to  their  churches  ministers  who  have  been  improperly 
deposed,  when  there  are  endowments  or  emoluments  of  a 
temporal  nature  connected  with  the  pastoral  office.  This 
being  shown,  and  the  relator  having  shown  a  good  prima, 
facie  title,  coupled  with  long  and  undisturbed  possession  of 
the  church,  until  dispossessed  by  force  and  violence,  a  suffi- 
cient case  is  presented  to  warrant  interference  by  mandamus 
to  compel  his  restoration.2  And  when  a  minister  in  a  regu- 
larly incorporated  church  has  been  removed  improperly  and 
without  regard  to  the  rules  of  the  association,  the  writ  will 
go  to  restore  him  to  his  pastoral  functions.  In  such  a  case 
the  court  will  investigate  the  proceedings  connected  with 
the  removal,  for  the  purpose  of  determining  whether  it  has 
been  conducted  in  a  legal  and  proper  manner.3  But  if  such 
minister  is  subsequently  disqualified  from  holding  his  office 
b)  the  regularly  constituted  authorities  of  the  church,  the 

such  a  condition  that  he  shall  sub-  -    l  North  v.  Trustees,  137  111.  296. 
mit  to  the  government  of  the  vis-       2  Runkel  v.  Winemiller,  4  Har.  & 

itor  of  that  college;  and  that  if  McHen.  429;  Rex  v.  Blooer,  Burr, 

any  injury  is  done  to  him  by  an  1043.    And  see  Brosius  v.  Reutcr.  1 

inferior  officer,  his  remedy  is  by  Har.  &  J.  480;  S.  C.,  Ib.  551.    But 

way  of  appeal  to  the  visitor:  for  see  Smith  v.  Erb,  4  Gill,  437. 
this  court  hath  no  power  to  inter-       8  Weber  v.  Zimmerman,  22  Md. 

meddle ;  and  the  Lord.Chief  Justice  156. 
Hale  was  always  of  that  opinion." 


278  MANDAMUS.  [PART   I. 

disqualification  is  sufficient  cause  for  quashing  the  writ,  and 
discharging  parties  from  proceedings  in  attachment  for  its 
violation.1 

§  298.  The  general  principle  already  stated  denying  man- 
damus to  restore  to  membership  in  a  private  or  civil  corpo- 
ration, when  the  removal  has  been  regularly  made  under 
due  authority  vested  in  the  corporate  body,  applies  with 
equal  force  in  cases  of  removal  from  membership  in  a  re- 
ligious society.  And  when  a  member  of  such  a  society  has 
been  regularly  expelled  by  the  proper  church  authorities, 
upon  grounds  of  misconduct  of  which  he  has  been  proven 
guilty,  he  will  not  be  restored  to  membership  by  manda- 
mus. In  such  case,  the  proper  church  judicatory  having 
acted,  and  the  relator  having  submitted  himself  to  such 
tribunal  by  accepting  membership  in  the  congregation,  the 
courts  will  decline  to  review  or  correct  its  action  by  the  use 
of  this  extraordinary  writ.2  Nor  will  the  writ  be  granted 
against  an  ecclesiastical  corporation,  to  restore  a  member  to 
his  standing  and  rights  of  membership  before  a  final  decision 
by  the  church  authorities,  since  they  are  the  best  judges  of 
what  constitutes  an  offense  against  church  discipline.3  Nor 
will  the  courts  interpose  by  mandamus  in  this  class  of  cases 
when  adequate  relief  .may  be  had  by  an  ordinary  action. 
"When,  therefore,  a  member  of  an  incorporated  religious 
body,  entitled  to  a  voice  in  the  election  of  its  officers  and  to 
the  use  and  enjoyment  of  its  property  for  religious  purposes, 
is  wrongfully  deprived  of  these  rights  by  the  action  of  the 
corporation,  mandamus  will  not  lie  to  restore  him  to  mem- 
bership when  he  may  find  relief  by  an  action  for  damages.4 
And  the  writ  has  been  refused  to  restore  to  membership  in 
a  religious  corporation  one  who  has  been  expelled,  not  by 
the  corporation  as  such,  but  by  the  church  society  at  a  meet- 

1  Weber  u.  Zimmerman,  23  Md.  45.        8  German  Reformed  Church   v. 

2  State  v.  Hebrew  Congregation,    Seibert,  3  Pa.  St.  282. 

31  La.  An.  205.  And  see  People  v.  *  People  v.  St.  Stephen's  Church, 
Anshei  Chesed  Congregation,  37  53  N.  Y.  103,  overruling  S.  C.,  6 
Mich.  542,  Lansing,  172. 
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ing  of  its  members,  when  no  property  interest  or  civil  right 
of  such  member  has  been  affected  by  his  removal.1 

§  299.  The  office  or  position  of  a  trustee  in  an  eleemosy- 
nary corporation,  such  as  a  school  founded  by  voluntary  con- 
tributions, is  regarded  as  a  franchise  of  such  a  nature  that 
mandamus  lies  to  restore  an  incumbent  who  has  been  im- 
properly removed.  And  this  is  so,  even  though  no  profit 
attaches  to  the  office,  and  no  pecuniary  loss  is  incurred  by 
being  deprived  of  the  exercise  of  its  functions.2  And  the 
writ  has  been  allowed  to  restore  one  to  a  clerkship  in  an  in- 
corporated trading  company,  from  which  he  has  been  im- 
properly removed.3 

§  300.  While,  as  we  have  thus  seen,  the  courts  freely  in- 
terpose by  mandamus  in  cases  of  a  wrongful  amotion  from 
corporate  franchises,  to  warrant  this  relief  it  must  clearly 
appear  that  the  corporator  is  actually  denied  the  enjoyment 
and  exercise  of  his  franchise,  and  it  is  not  sufficient  to  show 
that  he  is  merely  restricted  in  the  mode  of  its  exercise. 
Thus,  a  refusal  to  allow  a  member  to  speak  or  vote  at  suc- 
cessive corporate  meetings,  being  only  a  restriction  upon 
the  mode  of  exercising  his  rights,  and  not  an  actual  exclu- 
sion from  the  corporation,  affords  no  ground  for  a  manda- 
mus.4 

§  301.  Mere  informality  in  the  proceedings  of  a  corpo- 
ration for  the  removal  of  a  member,  especially  if  such  in- 
formality is  caused  by  his  own  action,  will  not  justify  inter- 
ference by  mandamus,  when  it  is  evident  that  there  were 
just  grounds  for  his  amotion,  and  that  he  has  been  acting  in 
hostility  to  the  corporation,  and  that  he  seeks  a  restoration 
only  to  continue  his  opposition  to  its  interests.5  Nor  will  the 
peremptory  writ  be  awarded  to  restore  one  to  a  corporate 
office,  however  irregularly  he  may  have  been  removed,  when 
it  is  shown  by  the  return  to  the  alternative  writ  that  there 

1  Sale  v.  First  Regular  Baptist  4  Crocker  v.  Old  South  Society, 
Church,  62  Iowa,  26.  106  Mass,  489. 

2  Fuller  v.  Trustees,  6  Conn.  532.  B  State  v.  Lusitanian  Portugese 

3  White's  Case,  Ld.  Raym.  1004.  Society,  15  La.  An.  78. 
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was  good  ground  for  removal,  and  when  it  is  apparent  that 
the  relator,  if  restored  to  his  franchise,  might  be  again  im- 
mediately removed.1 

§  302.  When  an  incorporated  medical  society  is  vested 
by  its  charter  and  by-laws  with  jurisdiction  to  inquire  into 
and  pass  judgment  upon  the  conduct  of  its  members,  and 
to  expel  them  for  sufficient  cause,  if  the  proceedings  in  the 
expulsion  of  a  member  for  unprofessional  conduct  appear 
to  have  been  conducted  with  due  deliberation,  and  the  of- 
fending member  has  been  allowed  ample  opportunity  to  be 
heard  in  his  defense,  there  being  no  evidence  of  haste  or 
prejudice  in  the  proceedings  against  him,  or  that  the  corpo- 
ration acted  in  violation  of  his  rights,  mandamus  will  not 
lie.2 

§  303.  In  England,  in  cases  of  offices  of  an  ecclesiastical 
nature,  over  which  the  ecclesiastical  courts  have  full  juris- 
diction, the  civil  courts  will  not  interfere  by  mandamus. 
Thus,  the  king's  bench  will  not  grant  the  writ  to  the  doctors 
commons,  to  restore  a  proctor  to  his  office,  but  will  leave 
him  to  his  remedy  in  the  ecclesiastical  courts.3 

•§  304.  When  proceedings  in  mandamus  are  instituted  to 
test  the  right  of  amotion  from  a  corporate  body,  and  the 
corporation  is  commanded  by  the  alternative  writ  to  restore 
the  relator  to  his  franchise,  the  return  should  set  forth  pos- 
itively and  without  evasion  or  inference  the  particular  facts 
relied  upon  in  justification  of  the  corporate  action,  in  order 
that  it  may  appear  whether  the  relator  was  properly  re- 
moved and  for  legal  and  sufficient  cause.  All  facts  relating 
to  the  conviction  and  amotion  should  be  shown,  as  well 
those  relating  to  the  cause  of  removal  as  to  the  form  and 
mode  of  procedure.4  In  Bother  words,  facts  should  be  alleged 
in  the  return  and  not  mere  conclusions  from  facts.  It  is  not 

1  King  v.  Griffiths,  5  Barn.  &  Aid.  ciety,  1  S.   &  R  254;  Society  t\ 
731.  Commonwealth,    52    Pa.    St.    125. 

2  Barrows  v.  Massachusetts  Med-  And  see  Commonwealth  v.  Guard- 
ical  Society,  12  Cush.  402.  ians  of  the  Poor,  6  S.  &  R.  469; 

3  Lee's  Case,  Garth.  169.  Commonwealth  v.  German  Society, 

4  Green  v.  African  Methodist  So-  15  Pa.  St.  251. 
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sufficient,  therefore,  that  the  corporation  should  allege  that 
the  relator  was  tried  and  expelled  by  a  "  select  number  "  of 
the  corporators,  but  it  should  be  shown  from  what  source 
this  select  number  derived  their  authority,  and  in  what  man- 
ner they  were  appointed,  that  the  court  may  determine 
whether  the  proceedings  were  conducted  in  accordance  with 
law.1  Nor  is  it  a  sufficient  compliance  with  the  rule  for  the 
corporation  to  allege  in  its  return  that  the  relator  was 
expelled  "  according  to  the  terms  of  the  constitution  and 
by-laws,"  which  are  referred  to  and  made  by  reference  a 
part  of  the  return.  Such  a  return  is  plainly  insufficient, 
since  the  facts  necessary  to  show  the  course  of  procedure 
are  only  inferable  from  the  return,  and  a  corporation  will 
not  be  allowed  to  shield  itself  behind  a  return  which  seeks 
to  constitute  the  corporate  body  itself  the  sole  judge  of  the 
regularity  of  its  proceedings.2 

§  305.  Suspension  from  a  corporate  franchise,  as  well  as 
actual  removal,  has  been  held  a  sufficient  ground  for  in- 
voking the  extraordinary  aid  of  the  courts  by  mandamus, 
and  the  writ  has  been  granted  against  the  board  of  directors 
of  a  chamber  of  commerce,  to  prevent  them  from  depriving 
a  member  of  his  franchise  by  suspension.3  But  a  distinction 
is  taken  between  an  actual  removal  from  a  corporate  office, 
and  a  suspension  which  does  not  deprive  the  party  of  posses- 
sion of  his  office,  but  excludes  him  only  from  participation 
in  the  profits  of  the  corporation  without  impairing  his  pos- 
session of  the  office,  or  his  right  to  attend  and  vote  at  cor- 
porate meetings.  And  in  the  latter  case  mandamus  will  not 
lie  to  restore  the  party  aggrieved,  since  he  has  his  remedy 
by  ar,  action  for  the  tort  against  those  who  have  disturbed 
him  in  the  receipt  of  his  profits.4 

1  Green    v.    African    Methodist  s  State  v.  Chamber  of  Commerce, 
Church,  1  S.  &  R  254.  20  Wis.  6& 

2  Society  v.  Commonwealth,  52  4  King  v.  Company  of  Free  Fish- 
Pa.  St.  125.  ers,  7  East,  853. 
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III.     CORPORATE  BOOKS  AND  EECORDS. 

§  306.    Mandamus  lies  to  compel  surrender  of  corporate  books  and  rec- 
ords. 

307.  Production  of  books  at  corporate  meeting;  stockholder  must 

show  interest. 

308.  Writ  granted  for  inspection  of  books;  national  banks;  railways. 
509.    Refused  in  England  to  trading  corporation. 

310.  Not  granted  for  mere  curiosity;  demand  and  refusal  necessary. 

311.  To  whom  the  writ  should  run. 

312.  Judgment  creditor  of  corporation  entitled  to  inspection. 

313.  Mandamus  not  granted  to  compel  -transfer  of  shares  to  pur- 

chaser on  corporate  books. 

314.  Departures  from  the  rule. 

§  306.  The  control  of  the  courts  over  the  books  and  rec- 
ords of  incorporated  associations,  and  the  jurisdiction  by 
mandamus  to  procure  their  delivery  to  or  their  inspection 
by  the  persons  or  officers  properly  entitled  thereto,  are,  as 
we  shall  hereafter  see,  very  freely  exercised  in  cases  of  mu- 
nicipal or  public  corporations.  But  the  jurisdiction  is  not 
confined  to  corporations  of  a  public  nature  alone,  and  is  fre- 
quently exercised  in  the  case  of  purely  private  corporations, 
for  the  protection  of  their  officers  and  members,  when  they 
would  be  remediless  in  the  ordinary  course  of  proceedings 
at  law.  And  the  rule  is  well  established,  both  upon  principle 
and  authority,  that  mandamus  will  lie  to  compel  the  sur- 
render and  delivery  of  corporate  books  and  records  to  the 
officers  properly  entitled  thereto.  And  when  the  term  of 
office  has  expired,  either  by  removal  or  by  lapse  of  time,  and 
the  officer  refuses  to  surrender  the  corporate  records  and 
documents  to  his  successor  duly  elected  and  entitled  to  their 
custody  and  control,  mandamus  will  go  to  compel  the  deliv- 
ery.1 Thus,  it  will  be  granted  to  compel  the  clerk  and  the 
treasurer  of  a  religious  corporation,  who  have  refused  on  the 

1  American  Railway  Frog  Co.  v.  German  Literary  Association,  99 

Haven,  101  Mass.  398;  State  v.Goll,  InJ.  133;   Rex  v.  Wildman,  Stra, 

3  Vroom,  285;  St.  Luke's  Church  v.  879;  Anon.,  1  Barn.  K.  B.  402. 
Slack,   7  Cush.   226;    Fasnacht  v. 
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expiration  of  their  term  of  office  to  deliver  the  corporate 
records  to  their  successors,  to  make  such  delivery.1  So  it 
will  be  granted  upon  the  relation  of  a  private  manufacturing 
company,  to  require  the  surrender  of  its  books  and  papers 
to  the  officers  duly  elected  and  entitled  to  their  custody. 
ISTor  will  the  fact  that  the  corporate  offices  are  then  filled 
by  actual  incumbents,  holding  the  offices  de  facto,  and  in 
possession  of  the  books,  and  exercising  the  functions  of  the 
offices,  avail  against  the  exercise  of  the  jurisdiction.2  And 
since  the  possession  of  the  officer  is  regarded  as  the  posses- 
sion of  the  corporation,  it  is  no  sufficient  objection  to  grant- 
ing the  writ  that  he  has  purchased  the  books  with  his  own 
funds ;  nor  will  the  relief  be  withheld  because  the  corpora- 
tion is  still  indebted  to  the  officer  for  the  purchase  price  of 
the  books,  or  for  arrears  of  salary.3 

§  307.  The  rule  has  been  extended  to  compel  the  attend- 
ance of  a  corporate  officer  with  the  books  of  the  corporation 
at  a  meeting  thereof.4  But  a  stockholder  will  not  be  al- 
lowed by  mandamus  to  compel  the  company  to  keep  its 
books  of  account  at  the  principal  office  or  place  of  business 
of  the  corporation,  when  he  fails  to  show  any  personal  in- 
jury to  himself  resulting  from  the  keeping  of  the  corporate 
books  elsewhere.5 

§  308.  Mandamus  is  the  appropriate  remedy  to  enforce 
the  rights  of  corporate  stockholders  and  members  to  an  in- 
spection of  the  books  and  records  of  the  corporation,  and 
the  writ  will  issue  for  this  purpose  upon  a  proper  showing 
of  the  relator's  right  and  a  refusal  on  the  part  of  the  cor- 
porate authorities  to  allow  the  inspection."  Thus,  the  writ 

iSt.  Luke's  Church  v.  Slack,  7  6 People  v.  Throop,12  Wend.  188; 

Cush.  226.  People  v.  Pacific  M:iil  Steamship 

-American  Railway  Frog  Co.  v.  Co.,  50  Barb.  280;  Commonwealth 

Haven,  101  Mass.  398.  v.  Phoenix  Iron  Co.,  105  Pa.  St 

3 State  v.  Goll,  3  Vroom,  285.  Ill;  Phoenix  Iron  Co.  v.  Common- 

4  In.  re  Borough  of  Calne,  Stra.  wealth,  113  Pa.  St.  563;  Foster  v. 
948.  White,  86  Ala.  467 ;  Winter  v.  Bald- 

5  Pratt  v.  Meriden  Cutlery  Co.,  35  win,  89  Ala.  483. 
Conn.  36. 
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will  be  granted  to  compel  the  cashier  of  a  bank  to  submit 
the  books  of  the  bank  to  the  inspection  of  one  of  its  di- 
rectors.1 Nor  is  it  sufficient  ground  for  refusing  the  man- 
damus, that  the  book  which  it  is  sought  to  inspect  is  a  book 
of  accounts  between  the  company  and  its  shareholders,  and 
therefore  regarded  as  confidential,  or  that  the  information 
which  it  contains  might  be  used  for  improper  purposes.2 
And  under  a  statute  giving  to  stockholders  of  private  cor- 
porations the  right  to  examine  their  books  and  records  at 
reasonable  and  proper  times,  a  stockholder  may  have  the 
aid  of  a  mandamus  to  compel  such  inspection,  upon  a  peti- 
tion showing  that  he  has  demanded  an  inspection  at  a  rea- 
sonable and  proper  time,  and  that  it  has  been  denied.3  And 
a  national  banking  association,  organized  under  the  act  of 
congress,  may  be  compelled  by  mandamus  to  submit  its 
books  for  inspection  by  a  shareholder  under  such  a  statute. 
In  such  case  the  writ  should  be  directed  to  the  officer  of  the 
bank  having  charge  of  such  books,  and  not  to  the  corpora- 
tion.1 But  the  writ  has  been  refused  upon  the  application 
of  a  shareholder  of  a  railway  company,  desiring  to  inspect 
and  to  copy  a  list  of  its  shareholders,  his  only  purpose  in 
procuring  such  list  being  to  solicit  other  shareholders  to  join 
with  him  in  a  litigation  against  the  company.5 

§  309.  The  English  rule  is  somewhat  stricter,  and  con- 
fines the  jurisdiction  to  narrower  limits  than  is  the  case  in 
this  country.  And  the  court  of  king's  bench  would  not  grant 
the  writ  to  a  mere  trading  corporation,  such  as  the  Bank  of 
England,  upon  the  application  of  an  individual  member,  to 
compel  the  directors  of  the  corporation  to  produce  their  ac- 
counts and  to  divide  their  profits,  since  this  would  be,  in 
effect,  to  allow  one  of  several  partners  to  compel  his  copart- 

1  People  v.  Throop,  12  Wend.  183.  bank  to  exhibit  to  a  county  as- 

2  People  v.  Pacific  Mail  Steam-  sessor,  for  purposes  of  taxation,  a 
ship  Co.,  50  Barb.  280.  list  of  shareholders  of  the  bant, 

3  Foster  v.  White,  86  Ala.  467.  see  Paul  v.  McGraw,  3  Wash.  296. 

4  Winter  v.  Baldwin,  89  Ala.  483.  5  Commonwealth  v.  Empire  Pas- 
As  to  the  right  to  a  mandamus  to  senger  R.  Go.r  134  Pa.  St.  237. 
compel  the  officers  of  a  national 
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ners,  by  mandamus,  to  produce  their  accounts  of  profit  and 
loss,  and  to  divide  the  profits.  Such  an  object  can  only  be 
accomplished  by  a  bill  in  chancery,  and  the  "writ  of  man- 
damus will  not  be  granted  for  this  purpose.1  And  under  an 
act  of  parliament  requiring  the  officers  of  the  Bank  of  Eng- 
land to  keep  a  register  or  list  of  all  stock  of  the  bank  upon 
which  dividends  have  been  unclaimed  for  a  series  of  years, 
and  to  keep  such  list  open  to  inspection  at  the  usual  hours 
of  transfer,  mandamus  will  not  go  to  compel  the  production 
•jf  such  list  for  inspection  by  one  who  has  no  personal  in- 
terest therein,  and  who  seeks  the  information  to  be  used  in 
his  private  business  of  publishing  and  furnishing  such  in- 
formation to  other  persons  for  a  compensation.2 

§  310.  It  is  to  be  borne  in  mind  in  the  exercise  of  that 
branch  of  the  jurisdiction  by  mandamus  now  under  discus- 
sion, that  the  writ  will  not  be  granted  merely  to  enable  a 
corporator  to  gratify  an  idle  curiosity  in  the  examination  of 
corporate  records,  but  he  must  show  some  specific  interest 
at  stake  rendering  the  inspection  necessary,  or  some  benefi- 
cial purpose  for  which  the  examination  is  desired.  And 
unless  there  is  some  particular  matter  in  dispute  between 
members  of  the  corporation,  or  between  the  corporation 
and  its  individual  members,  or  some  specific  purpose  for 
which  the  inspection  is  necessary,  mandamus  will  not  lie, 
since  the  courts  will  not  permit  the  use  of  the  writ  upon 
merely  speculative  grounds,  or  to  gratify  a  spirit  of  curios- 
ity.3 Nor  will  the  writ  be  granted  unless  the  relator  shows 
that  he  has  made  a  proper  demand  upon  the  proper  parties 
having  the  records  in  custody,  and  that  such  demand  was 
made  at  a  fitting  time  and  place  and  for  a  sufficient  reason, 
and  that  the  inspection  was  refused.4 

'King  v.  Bank   of  England,   2  leans,  1  Rob.  (La.)  470;  King  r.  Mer- 

Barn.  &  Aid.  669.  chant  Tailors'  Co.,  2  Barn.  &  Ad. 

'-'Queen  v.  Governor  of  Bank  of  115. 
England  (1891),  1  Q.  B.  7s.-,.  <  People  v.  Walker,  9  Mich.  328; 

3  People  v.  Walker,  9  Mich.  328;  King  v.  Wilts  Canal  Co.,  8  Ad.  & 

Hatch  v.  City  Bank  of  New  Or-  E.  477. 
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§  311.  As  regards  the  person  to  whom  the  writ  should  be 
directed  when  an  inspection  of  corporate  records  is  sought, 
the  proper  practice  is  to  address  it  to  the  one  having  the 
actual  custody  of  the  books  and  records,  even  though  he  is 
merely  a  ministerial  officer  acting  under  the  direction  of 
others,  as  in  the  case  of  a  bank  cashier  acting  under  a  board 
of  directors.  In  such  case  the  rule  applies  that  the  writ 
should  run  to  the  particular  person  who  is  to  perform  the 
act  required,  and,  the  cashier  having  charge  of  the  books,  his 
refusal  to  allow  their  inspection  is  his  individual  act,  and  the 
writ  is  therefore  properly  addressed  to  him.  But  there  is 
no  impropriety  in  such  a  case  in  directing  the  writ  also  to 
the  board  of  directors.1 

§  312.  Similar  relief  may  be  allowed  in  behalf  of  a  judg- 
ment creditor,  when  it  is  necessary  for  the  proper  enforce- 
ment of  his  rights  under  his  execution.  And  when,  under 
the  laws  of  a  state,  a  judgment  creditor  of  an  incorporated 
company  is  entitled  to  an  execution  against  such  sharehold- 
ers as  have  not  paid  their  shares,  in  satisfaction  of  his  judg- 
ment, he  may  be  allowed  the  aid  of  a  mandamus  to  compel 
the  company  to  permit  an  inspection  of  its  books,  for  the 
purpose  of  ascertaining  who  are  the  shareholders,  and  the 
amount  remaining  unpaid  upon  their  respective  shares.2 

§  313.  In  conformity  with  the  general  principle  that 
mandamus  will  not  lie  when  other  adequate  and  specific 
remedy  may  be  had  at  law,  the  courts  refuse  to  lend  their 
interference  by  this  extraordinary  writ  for  the  purpose  of 
compelling  the  transfer  to  a  purchaser  of  shares  of  capital 
stock  upon  the  books  of  an  incorporated  company,  or  to  com- 
pel a  company  to  issue  certificates  of  stock.  In  all  such 
cases  full  and  complete  satisfaction,  equivalent  to  specific 
relief,  may  be  had  by  an  ordinary  action  at  law  to  recover 
the  value  of  the  stock,  and  the  existence  of  such  other  rem- 
edy is  a  complete  bar  to  the  exercise  of  the  jurisdiction  by 
mandamus  when  it  does  not  appear  that  the  particular  stock 

1  People  v.  Throop,  IS  Wend.  183.        2  Queen  v.  Derbyshire  R.  Co.,  3 

EL  &  Bl.  784 
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in  question  possesses  any  especial  value  over  other  stock  of 
the  corporation.1  And  upon  similar  grounds  the  writ  will  be 
denied  when  sought  to  compel  the  officers  of  a  corporation 


1  Shipley  v.  Mechanics'  Bank,  10 
Johna  Rep.  484;  Ex  parte  Fire- 
man's Insurance  Co.,  6  Hill,  243; 
State  v.  Rombauer,  46  Mo.  155; 
Baker  v.  Marshall,  15  Minn.  177; 
Kimball  v.  Union  Water  Co.,  44 
Cal.  173;  Birmingham  Fire  Insur- 
ance Co.  v.  Commonwealth,  92  Pa. 
St.  72;  State  v.  People's  Building 
Association,  43  N.  J.  L.  389;  State 
v.  Guerrero,  12  Nev.  105;  Murray  u 
Stevens,  110  Mass.  95;  Stackpole  v. 
Seymour,  127  Mass.  104;  Bank  v. 
Harrison,  66  Ga.  696;  Tobey  v. 
Hakes,  54  Conn.  274;  Freon  v.  Car- 
riage Company,  42  Ohio  St.  30; 
Durham  v.  Monumental  Silver  Min- 
ing Co.,  9  Oreg.  41 ;  King  v.  Bank 
of  England,  Doug.  524.  See,  also, 
Burnsville  Turnpike  Co.  v.  State, 
119  Ind.  382.  But  see,  contra,  State 
v.  Mclver,  2  Rich.  (N.  S.)25;  Regina 
v.  Midland  Counties  &  Shannon 
Junction  R.  Co.,  9  L.  T.  R  (N.  S.) 
151,  where  it  is  held  that  the  duties 
of  officers  of  a  railway  company 
to  make  the  transfer  of  stock 
upon  the  books  of  the  company  in 
favor  of  a  purchaser  are  of  such  a 
nature  as  to  warrant  the  writ  to 
compel  such  transfer,  the  ordinary 
remedy  by  action  being  held  insuf- 
ficient. And  to  the  same  effect 
see  Phillips  v.  New  Orleans  Gas 
Light  Co.,  25  La.  An.  413;  State  v. 
Orleans  R  Co.,  38  La.  An.  312.  The 
rule,  however,  as  laid  down  in  the 
text  is  supported  by  the  clear 
weight  of  authority,  and  commends 
itself  as  more  in  harmony  with  the 
general  principles  governing  the 


law  of  mandamus.  As  is  said  in 
Shipley  v.  Mechanics'  Bank,  1ft 
Johns.  Rep.  484:  "The  applicants 
have  an  adequate  remedy,  by  a 
special  action  on  the  case,  to  re- 
cover the  value  of  the  stock,  if  the 
bank  have  unduly  refused  to  trans- 
fer it.  There  is  no  need  of  the  ex- 
traordinary remedy  by  mandamus 
in  so  ordinary  a  case.  It  might  as 
well  be  required  in  every  case 
where  trover  would  lie.  It  is  not 
a  matter  of  public  concern,  as  in 
the  case  of  public  records  and  doc- 
uments; and  there  can  not  be  any 
necessity,  or  even  a  desire,  of  pos- 
sessing the  identical  shares  in  ques- 
tion. By  recovering  the  market 
value  of  them,  at  ihe  time  of  the 
demand,  they  can  be  replaced.  This 
is  not  the  case  of  a  specific  and  fa- 
vorite chattel,  to  which  there  might 
exist  the  pretium  affectionis.  The 
case  of  The  King  v.  Bank  of  Eng- 
land, Doug.  524,  is  in  point,  and 
this  remedy  in  that  case  was  de- 
nied. Motion  denied."  In  Regina 
v.  Midland  Counties  &  Shannon 
Junction  R,  Co.,  9  L.  T.  R.  (N.  S.) 
151,  the  writ  was  refused  to"  com- 
pel the  transfer  on  the  ground  of 
infancy  of  the  purchaser.  But  in 
Slemmons  v.  Thompson,  23  Oreg. 
215,  mandamus  was  allowed  to 
compel  the  transfer  of  shares  pur- 
chased at  an  execution  sale  when 
the  officers  and  agents  of  the  corpo- 
ration had  made  a  fraudulent  trans- 
fer of  its  property,  upon  a  secret 
trust  for  the  benefit  of  one  of  their 
number,  thus  rendering  the  rem- 
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to  issue  shares  of  its  capital  stock  to  subscribers  who  are  en- 
titled thereto.1 

§  314.  A  departure  from  the  rule  as  laid  down  in  the  pre- 
ceding section  is  sometimes  allowed,  when  under  the  peculiar 
circumstances  of  the  case  the  corporate  officer,  whose  duty 
it  is  to  make  the  transfer,  of  stock  upon  the  books  of  the 
3ompany,  occupies  for  the  time  being  the  relation  of  a  pub- 
lid  officer,  upon  whom  are  imposed  public  duties  of  such  a 
nature  as  to  warrant  interference  by  mandamus.  For  ex- 
ample, when  it  is  provided  by  statute  that,  in  case  of  a  levy 
upon  and  sale  of  shares  of  capital  stock  under  execution,  it 
shall  be  the  duty  of  the  proper  officer  of  the  corporation, 
upon  presentation  of  the  certificates  of  sale  of  such  shares,  to 
make  the  necessary  transfer  upon  the  books  of  the  company, 
and  to  give  the  purchaser  such  evidence  of  title  to  the  stock 
purchased  as  is  usual  and  necessary  with  other  stockholders, 
mandamus  will  lie  to  compel  the  performance  of  the  duty. 
In  such  a  case  the  corporate  officer  is  regarded,  pro  Jiac  vice, 
as  a  public  officer,  intrusted  with  the  performance  of  a  pub- 
lic duty,  and  thus  subject  to  the  control  of  the  courts  by 
mandamus.2  So  the  writ  may  be  granted  to  require  a  corpo- 
ration to  enter  upon  its  books  the  probate  of  the  will  of  a 
deceased  shareholder,  disposing  of  his  shares  in  the  com- 
pany, leaving  all  doubts  as  to  the  question  of  the  right  to 
the  shares  so  disposed  of  to  be  shown  by  the  corporation  in 
its  return  to  the  writ.3  And  when  the  duty  is  incumbent 
upon  a  corporation  by  the  terms  of  its  charter  to  enter  upon 
the  register  of  the  corporation  the  names  of  all  the  owners 
of  its  capital  stock,  this  duty  may  be  enforced  by  manda- 
mus.4 But  the  writ  will  not  lie  to  enforce  the  transfer  upon 

edy  by  an  action  against  the  cor-  3  Rex  v.  Worcester  &  Birming- 

poration  for  damages  unavailing,  ham  Canal,  1  Man.  &  Ry.  529. 

1  State  v.  Carpenter,  51  Ohio  St.  4  Norris  v.  The  Irish  Land  Com- 
83.  pany,  8  El.  &  Bl.  512.    But  in  Queen 

2  Bailey  v.  Strohecker,  38  Ga.  259.  r.  Lambourn  V.  R.  Co.,  L.  R.   22 
See,  also,  Memphis  Appeal  Publish-  Q.   B.   463,  the    court    refused  to 
ing  Co.  v.  Pike,  9  Heisk.  697 ;  State  grant  the  prerogative  or  common- 
v.  First  National  Bank,  89  Ind.  302.  law  writ  of  mandamus  to  compel 
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the  corporate  books  of  shares  of  capital  stock  purchased  by 
the  relator  under  proceedings  in  attachment,  when  the 
shares  have  been  previously  transferred  and  new  certificates 
have  been  issued  to  a  person  showing  prima  facie  title 
thereto,  before  the  proceedings  in  attachment  were  begun. 
The  relief,  in  such  case,  is  refused  upon  the  ground  that 
mandamus  never  lies  except  in  a  plain  case.1 

a  railway  company  to  register  a  mus  under  the  Supreme  Court  of 

transfer  of  shares,  upon  the  ground  Judicature  Act  of  1873. 

that  the  person  aggrieved  had  a  l  State  v.  Warren  Foundry  and 

remedy  by  an  action  for  manda-  Machine  Company,  3  Vroom,  439. 
19 
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IY.    RAILWAYS,  CANALS  AND  PUBLIC  IMPROVEMENTS. 

§  815.    Mandamus  formerly  granted  to  compel  completion  of  railway. 

316.  The  English  rule  reversed. 

317.  An  open  question  here;  but  writ  may  be  granted  after  comple- 

tion of  railway. 

318.  Writ  granted  for  damages  for  land  taken. 

319.  Construction  of  bridges  enforced  by  mandamus;  remedy  by  in- 

dictment no  bar. 

320.  Railway  crossings  and  approaches  thereto. 

320a.  Delivery  of  stock;  freight  charges;  issuing  bonds;  mandamus 

against  receiver. 
320&.  Erection  of  stations. 
320c.  The  same;  operation  of  trains. 
320d  Stoppage  of  trains;  operation  of  line. 
320e.  Abandoned  lines. 
320/.  Stoppage  of  trains;  sale  of  tickets;  repairing  street;  expenses 

of  crossing. 

321.  Contract  obligations  not  enforced  by  mandamus. 

323.  Writ  granted  for  delivery  of  grain  to  warehouse;  connection 
with  mine. 

822o.  Granted  to  compel  delivery  of  freight  and  passenger  list;  pay- 
ment of  taxes. 

822b.  Compliance  with  orders  of  railway  commissioners  fixing  rates. 

322&  Telephone  companies  required  to  furnish  facilities  without  dis- 
crimination. 

322cZ.  Street  railway  company  required  to  construct  safeguards  at 
crossings. 

322e.  Mandamus  to  canal  company;  water  company. 

322/.  Gas  company  compelled  to  furnish  gas. 

§  315.  The  extent  to  which  the  courts  may  properly  in- 
terfere with  corporate  bodies  engaged  in  works  of  public 
improvement,  such  as  railways,  docks  and  canals,  and  may 
control  their  action  for  the  purpose  of  compelling  them  to 
carry  out  the  terms  and  perform  the  conditions  of  their 
charters,  forms  an  interesting  branch  of  the  law  of  manda- 
mus, and  has  given  rise  to  some  conflict  of  authority.  The 
doctrine  was  formerly  maintained  by  the  court  of  king's 
bench,  that  when  a  railway  company,  chartered  by  act  of 
parliament  with  compulsory  powers  for  taking  the  neces- 
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sary  lands  in  the  construction  of  its  road,  had  exercised  its 
right  of  eminent  domain,  and  had  entered  upon  and  com- 
pleted a  portion  of  its  line,  mandamus  Avould  lie  at  the  suit 
of  a  land-owner  whose  land  had  been  taken,  or  who  might 
be  prejudiced  by  the  non-completion  of  the  road,  to  compel 
its  completion.  The  reasoning  upon  which  the  court  inter- 
fered in  such  cases  was,  that  the  company,  having  exercised 
the  extraordinary  powers  conferred  upon  it  over  the  lands 
of  private  persons,  could  not  be  considered  merely  in  the 
light  of  an  ordinary  purchaser  of  lands,  at  liberty  to  convert 
them  to  any  purposes  which  it  might  see  fit,  but  that  an  im- 
perative obligation  was  thereby  created  upon  the  part  of 
the  corporation  to  devote  the  land  taken  to  the  purposes 
for  which  it  was  acquired,  which  obligation  could  be  ade- 
quately enforced  only  by  mandamus.1  And  it  was  held  that 
the  relief  might  be  granted  at  the  instance  of  a  shareholder 
in  the  company  as  well  as  an  adjoining  land-owner.2 

§  316.  The  principle,  however,  thus  attempted  to,  be  es- 
tablished by  the  king's  bench  was  afterward  overthrown  on 
error  to  the  exchequer  chamber,  and  the  English  rule  may 
now  be  regarded  as  well  settled,  that  mandamus  will  not  lie 
in  this  class  of  cases.  And  when  a  railway  company  is  in- 
corporated, with  the  usual  grants  of  the  right  of  eminent 
domain,  and  permission  is  given  the  company  to  construct 
its  road  as  proposed,  such  permission  imposes  no  imperative 
duty  upon  the  corporation  to  proceed  with  the  work,  the 
statute  being  construed  as  permissive  and  not  obligatory. 
Nor  does  the  acceptance  of  its  charter  by  the  railway  coin- 

1  Queen  v.  York  &  North  Mid-  Queen  v.  Bristol  Dock  Co.,  2  Ad.  <fc 

land  R  Co.,  1  El.  &  BL  178,  reversed  E,   (N.  S.)  64.    But  see  gu.-cu   c. 

on  error  in  the  exchequer  chamber,  Rochdale  &  Halifax  Turnpike,  13 

Ib.  858;  Queen  v.  Eastern  Counties  Ad.  &  E.  (N.  S.)  448;  Queen  v.  Uri«- 

R  Co.,  10  Ad.  &  E.  531;  Queen  v.  tol  &  Exeter  R  Co.,  4  Ad.  &  E.  (X. 

York,  Newcastle  &  Berwick  R.  Co.,  S.)  162;  King  v.  Brecknock  Canal 

16  Ad.  &  E.  (N.  S.)  886;  Queen  v.  Co.,  3  Ad.  &  E.  217. 

Great  Western  R  Co.,  1  El.  &  Bl.  2  Queen  v.  Ambergate,  etc.  R  Co., 

253,  reversed  on  error  in  the  ex-  17  Ad.  &  E.  (N.  S.)  362. 
chequer  chamber,  Ib.  874.  And  see 
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pany  create  such  a  contract  with  the  public,  or  with  individual 
land-owners,  as  to  make  it  obligatory  upon  the  company  to 
construct  the  road  proposed.1  And  although  acts  of  incor- 
poration of  railway  companies  are  frequently  spoken  of  as 
contracts,  they  can  not,  strictly  speaking,  be  construed  as 
such,  when  they  confer  only  conditional  powers.  In  such 
cases,  the  powers,  if  acted  upon,  carry  with  them  corre- 
sponding duties,  but,  if  not  acted  upon,  they  are  not  regarded 
as  imperative  upon  the  companies.  To  assert  the  existence 
of  a  contract  between  the  land-owners  and  the  company,  by 
which  the  latter  is  bound  to  complete  its  road,  is  only  beg- 
ging the  question,  since,  as  between  these  parties,  the  real 
issue  is  whether  there  is  such  a  contract,  and  this  can  not  be 
inferred  from  a  permissive  or  enabling  statute.  It  follows 
necessarily  from  these  views,  that  when  a  railway  company, 
under  an  act  of  incorporation  creating  no  compulsory  obli- 
gation to  construct  its  road,  has  completed  the  principal 
portion  of  its  line,  and  has  then  abandoned  the  residue  be- 
cause it  passes  through  a  country  thinly  populated,  where 
the  road,  if  constructed,  would  not  prove  remunerative,  man- 
damus will  not  lie  to  compel  its  completion,  when  no  cor- 
rupt motives  are  imputed  to  the  company  in  abandoning  the 
line.2 


i  York  &  North  Midland  R  Co.  v. 
Queen,  1  EL  &  BL  858,  reversing 
same  case,  Ib.  178;  Great  "Western 
R  Co.  v.  Queen,  1  EL  &  BL  874, 
reversing  same  case,  Ib.  253.  York 
&  North  Midland  R.  Co.  v.  Queen 
is  the  leading  English  case  upon 
the  doctrine  under  discussion. 
This  was  a  writ  of  error  to  the  ex- 
chequer chamber,  from  a  judg- 
ment of  the  queen's  bench,  upon  a 
demurrer  to  a  return  to  a  man- 
damus commanding  the  plaintiff 
in  error,  the  defendant  below,  to 
purchase  lands  and  make  a  railway 
between  certain  designated  points, 
pursuant  to  its  acts  of  incorpora- 
tion. The  court  below  had  ren- 


dered judgment  for  the  prosecu- 
tors, and  awarded  a  peremptory 
mandamus  to  complete  the  rail- 
way. (See  Queen  v.  York  &  North 
Midland  R  Co.,  1  El.  &  BL  178.) 
This  judgment  of  the  court  of 
queen's  bench,  awarding  the  per- 
emptory mandamus,  was  reversed. 
In  conformity  with  this  decision, 
the  judgment  of  the  queen's  bench 
in  Regina  v.  Lancashire  &  York- 
shire R.  Co.,  1  EL  &  BL  228,  was 
also  reversed,  and  the  doctrine  of 
the  text  may  therefore  be  regarded 
as  conclusively  established  in  Eng- 
land. 

2  York  &  North  Midland  R.  Co. 
v.  Queen,  1  El.  &  BL  858. 
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§  31 7.  In  the  absence  of  any  American  decisions  bearing 
directly  upon  the  principle  under  discussion,  the  question 
may  still  be  regarded  as  an  open  one  in  this  country,  although 
no  reason  is  perceived  why  the  rule  of  non-interference, 
adopted  by  the  exchequer  chamber,  should  not  be  recognized 
and  followed  here  as  well  as  in  England.  After  the  com- 
pletion of  the  railway,  however,  the  case  would  seem  to 
stand  upon  a  different  footing,  and  the  broad  doctrine  has 
been  maintained,  that,  after  the  completion  of  the  work,  the 
corporation  may  be  compelled  by  mandamus  to  fairly  and 
fully  carry  out  the  objects  for  which  it  was  created.  Thus, 
when  by  the  terms  of  its  charter  a  railway  company  is  re- 
quired to  transport  passengers  to  a  particular  point  or  ter- 
minus, it  may  be  compelled  by  mandamus  to  conform  to  its 
charter  obligations  in  this  particular.1  And  when  the  act  of 
incorporation  provided  that  the  public  should  have  the  use 
and  enjoyment  of  the  railway  upon  the  payment  of  certain 
rates,  and  the  company  afterward  took  up  certain  portions 
of  its  track,  mandamus  was  granted  to  compel  the  replacing 
of  such  portions.  And  this  was  allowed,  notwithstanding 
the  liability  of  the  corporation  by  indictment,  the  remedy 
by  indictment  being  regarded  as  far  less  effective  in  such  a 
case  than  that  by  mandamus.2 

§  318.  The  writ  has  frequently  been  granted  to  protect 
the  rights  of  land-owners  to  compensation  for  their  lands 
taken  in  the  construction  of  works  of  public  improvement. 
And  when  a  railway,  or  other  corporation,  is  vested  with 
the  right  of  eminent  domain,  it  may  be  compelled  by  man- 
damus to  take  the  necessary  steps  for  summoning  a  jury  to 
assess  damages  for  the  property  taken  or  damaged,  and  it 
may  even  be  required  by  the  writ  to  make  payment  of  the 
amount  of  damages  so  assessed,  in  the  absence  of  any  other 
specific  or  adequate  remedy.3 

1  State  v.  Hartford  &  N.  H.  R.  Co.,  8  Queen  v.  Eastern  Counties  R. 
29  Conn.  538.  Co.,  2  Ad.  &  R  (N.  S.)  347;  King  v. 

2  King  v.  Severn  &  Wye  R.  Co.,  Water  Works  Co.,  6  Ad.  &  E.  355; 
2  Barn.  &  Aid.  644.  Queen  v.  Trustees  of  Swansea  Har- 
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§  319.  The  duty  incumbent  upon  railway  and  other  cor- 
porations engaged  in  works  of  public  improvement,  of  con- 
structing their  bridges  in  accordance  with  the  requirements 
of  their  charters,  or  in  such  manner  as  to  avoid  danger  or 
inconvenience  to  the  public  and  to  prevent  the  obstruction 
of  navigation,  may  properly  be  enforced  by  mandamus.1 
Thus,  a  railway  company  may  be  compelled  so  to  construct 
its  bridge  across  a  navigable  stream,  in  the  manner  prescribed 
by  its  charter,  as  not  to  obstruct  the  navigation  of  the  stream.3 
So  a  bridge  company,  which,  by  the  terms  of  its  charter,  is 
required  to  maintain  and  forever  keep  in  repair  a  certain 
bridge,  may  be  compelled  by  mandamus  to  perform  this  duty. 
And  it  does  not  constitute  a  sufficient  objection  to  the  exer- 
cise of  the  jurisdiction  by  mandamus  in  such  a  case,  that  the 
offense  is  a  nuisance,  for  which  an  indictment  might  lie,  since 
the  duty  to  erect  and  keep  in  repair  the  bridge  is  a  public 
duty,  the  specific  performance  of  which  is  the  chief  thing 
sought,  and  for  which  mandamus  is  the  most  appropriate 
remedy.3  Indeed,  relief  has  been  granted  in  this  class  of 
cases  for  the  express  purpose  of  redressing  a  grievance  in  the 
nature  of  a  nuisance.  Thus,  when  it  is  the  duty  of  a  canal 
company  to  construct  a  bridge  over  a  road  which  is  obstructed 
by  its  canal,  this  duty  may  be  enforced  by  mandamus,  since 


bor,  8  Ad.  &  E.  439;  Queen  v.  Dept- 
ford  Pier  Co.,  Ib.  910.  As  to  the 
right  of  a  property  owner,  whose 
land  has  been  taken  and  occupied 
by  a  railway  company  in  the  con- 
struction of  its  line,  to  compel  the 
company  by  mandamus  to  deposit 
the  amount  of  damages  awarded 
for  the  taking  of  his  property,  see 
State  v.  Grand  Island  &  W.  C.  R 
Co.,  27  Neb.  694,  where  it  was  held, 
upon  the  pleadings,  that  the  relator 
was  entitled  to  the  relief  sought, 
but  the  writ  was  withheld  until  the 
facts  could  be  determined.  Upon 
a  final  hearing  of  the  cause,  the 


facts  being  found  in  favor  of  the 
relator,  the  writ  was  granted  to  re- 
quire the  company  to  deposit  the 
money.  .  State  v.  Grand  Island  & 
W.  C.  R  Co.,  31  Neb.  209. 

1  State  v.  Wilmington  Bridge  Co., 
3  Harring.  312;  State  v.  Northeast- 
ern R.  Co.,  9  Rich:  247;  In  re  Tren- 
ton Water  Power  Co.,  Spencer,  659; 
Habersham  v.  Savannah  &  Ogechee 
Canal  Co.,  26  Ga.  665. 

2  State  v.  Northeastern  R  Co.,  9 
Rich.  247. 

8  State  v.  Wilmington  Bridge  Co., 
3  Harring.  312. 
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there  is  no  other  adequate  remedy  at  law.  And  while,  in 
such  a  case,  pecuniary  damages  might  compensate  for  the 
past  injury  and  obstruction  of  the  road,  such  damages  would 
afford  no  redress  for  the  future,  since  the  obstruction  would 
still  remain.1  So  when  the  duty  of  erecting  a  bridge  is  so 
plainly  incumbent  upon  a  corporation  that  the  court  has  no 
doubt  as  to  the  question  of  obligation,  and  the  omission  to 
perform  the  duty  is  admitted,  mandamus  will  lie,  even  though 
there  may  be  a  remedy  by  indictment,  the  latter  not  being 
regarded  as  a  specific  remedy  to  compel  the  performance  of 
the  particular  thing  sought.2 

§  320.  The  obligation  of  railway  companies  to  construct 
and  maintain  proper  crossings  and  suitable  approaches 
thereto  at  all  points  where  their  lines  of  railway  intersect 
public  streets  or  highways,  and  to  leave  all  such  highways 
as7 they  may  cross  in  a  safe  condition  for  the  use  of  the  pub- 
lic, is  an  obligation  which  may  properly  be  enforced  by  the 
aid  of  mandamus.3  And  the  existence  of  a  statutory  remedy 
in  such  cases  will  not  prevent  the  granting  of  relief  by  man- 
damus, the  remedy  by  statute  being  regarded  as  merely  cum- 
ulative and  not  impairing  the  jurisdiction  of  the  courts  by 
mandamus  to  grant  the  desired  relief.4  The  relief  may  also 
be  granted  against  a  receiver  who  is  in  possession  of  and 
operating  a  railway,  and  he  may  be  required  by  mandamus 
to  construct  an  overhead  crossing  in  a  city,  when  necessary 
for  the  protection  of  the  public.5  And  the  right  of  the  courts 
to  interfere  in  such  cases  for  the  protection  of  the  public 
would  seem  to  be  the  same,  whether  grounded  upon  the 

1Habersham  v.  Savannah  &  Oge-  St.  Paul,  M.  &  M.  R.  Co.,  38  Minn. 

chee  Canal  Co.,  26  Ga.  605.  246;  State  v.  Minneapolis  &  St.  L. 

2  In  re  Trenton  Water  Power  Co.,  R.  Co.,  39  Minn.  219.    As  to  the 
Spencer,  659.  proper  parties  defendant  in  such 

3  People  v.  Chicago  &  Alton  R.  cases,  see  Mobile  &  G.  R.  Co.  v. 
Co.,  67  111.  118;  Indianapolis  &  Cin-  Commissioner's  Court,  97  Ala.  105. 
cinnati  R.  Co.  v.  State,  37  Ind.  489;  <  State  v.  Chicago,  B.  &  Q.  R.  Co., 
State  v.  Hannibal  &  St.  J.  R.  Co.,  29  Neb.  412. 

86  Mo.  13;  State  v.  Chicago,  B.  &  8City  of  Fort  Dodge  v.  Minne- 
Q.  R.  Co.,  39  Neb.  412;  State  v.  apolis  &  St.  L.  R.  Co.,  87  Iowa,  889. 
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common-law  obligation  of  railway  companies  to  maintain 
their  crossings  in  a  safe  condition,  or  upon  express  provisions 
of  their  charters  affirming  and  declaring  the  common-law 
duty.1  So  when  it  is  the  duty  of  a  railway  company  to  con- 
struct a  crossing  of  a  given  character  at  such  place  as  may 
be  designated  by  the  owner  of  land  over  which  the  railway 
passes,  the  performance  of  this  duty  may  be  coerced  by 
mandamus.2  And  when  a  railway  company  is  required  by 
statute  to  erect  suitable  and  convenient  farm  crossings  of  its 
road  for  the  use  of  occupants  of  adjoining  lands,  the  duty 
being  mandatory  and  imperative,  it  may  be  enforced  by 
mandamus.  !N"or  does  it  afford  any  objection  to  the  relief 
in  such  cases,  that  the  statute  has  provided  for  the  recovery 
of  a  penalty  from  the  railway  company  for  failure  to  con- 
struct such  crossings.3  And  when  a  commission,  duly  ap- 
pointed and  authorized  by  legislature  to  remove  a  dangerous 
grade  crossing  of  railway  tracks  in  a  city  and  to  make  all 
needful  orders  concerning  the  change  of  the  tracks  and 
crossing,  have  directed  a  railway  company  to  remove  its 
surface  tracks  at  the  crossing,  upon  refusal  of  the  company 
to  comply  with  such  order  a  mandamus  may  be  granted  to 
enforce  obedience.4  So  when  a  railway  company  is  granted 
the  right  of  way  through  a  city,  and  certain  conditions  are 
annexed  to  the  grant  and  embodied  in  the  ordinance,  requir- 
ing the  company  to  maintain  all  necessary  crossings,  ap- 
proaches and  culverts  at  points  where  the  track  runs  upon 
or  across  the  streets  and  alleys  of  the  city,  and  to  make  such 
crossings  and  approaches  of  suitable  construction  for  the 
convenient  passage  of  persons  and  vehicles,  mandamus  lies 
to  compel  the  performance  of  these  conditions.5  And  man- 
damus will  go  to  compel  a  railway  company  to  restore  a 
highway  over  which  it  has  constructed  its  road,  as  required 

1  People  v.  Chicago  &  Alton  R  <  Woodruff  v.  New  York  &  N.  E. 
Co.,  67  IlL  118.  R  Co.,  59  Conn.  63. 

2  Boggs  v.  C.,  B.  &  Q.  R  Co.,  54  8  Indianapolis  &  Cincinnati    R. 
Iowa,  435.  Co.  v.  State,  37  Ind.  489. 

3  State  v.  Chicago,  M.  &  N.  R  Co., 
79  Wis,  259. 
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by  law,  although  such  restoration  may  require  the  company 
to  resort  to  proceedings  for  the  compulsory  taking  of  land.1 
But  when,  by  its  act  of  incorporation,  a  railway  company 
has  an  option  at  its  point  of  crossing  a  highway,  either  to 
carry  its  track  over  the  highway,  or  the  highway  over  its 
track,  a  mandamus  commanding  the  company  to  do  one  of 
these  things  in  the  alternative  is  defective,  if  the  record  fails 
to  show  that  it  is  impossible  that  the  other  branch  of  the 
alternative  can  be  performed.2 

§  320&.  The  writ  may  go  to  compel  a  railway  company 
to  comply  with  the  duty,  imposed  by  statute,  of  construct- 
ing fences  upon  both  sides  of  its  road.3  And  when  it  is  the 
duty  of  a  railway  company  to  receive  certain  tax  receipts 
in  payment  of  freight  or  passage  over  its  line,  this  duty  may 
be  enforced  by  mandamus,  there  being  no  other  specific  and 
adequate  remedy.4  So  a  railway  company  may  be  required 
by  mandamus  to  deliver  shares  of  its  capital  stock  to  a 
municipal  corporation,  to  which  the  latter  is  entitled  in  ex- 
change for  its  bonds.8  The  writ  will  not,  however,  be  used 
to  relieve  against  excessive  freight  charges,  the  remedy  at 
law  being  regarded  as  adequate  in  such  case.6  Nor  will  it 
go  to  compel  a  company  to  issue  to  its  creditors  bonds  se- 
cured by  mortgage,  when  the  relief  sought  is  in  the  nature 
of  specific  performance  of  a  contract  to  secure  the  indebted- 
ness by  mortgage,  and  when  other  incumbrances  have  in- 
tervened and  the  property  affected  has  passed  into  the  hands 
of  purchasers  who  are  not  before  the  court.7  And  when  a 
railway  company  is  in  the  hands  of  a  receiver,  appointed  by 
a  court  of  competent  jurisdiction,  who  is  operating  the  road 

1  People  v.  Dutchess  &  C.  R  Co*,    station  which  it  has  abandoned, 
58  N.  Y.  152.  see  State  v.  New  Haven  &  N.  Co., 

2  Queen  v.  Southeastern  R  Co.,  4    41  Conn.  134. 

H.  L.  Ca.  471.  6  State  v.  Cheraw  &  C.  R  Co.,  16- 

«Ohio  &   Mississippi  R   Co.    V.  S.  C.  .V.M. 

People,  121  111.  483.  6  State  v.  Mobile  &  M.  R  Co.,  59 

<  Mobile  &  O.  R  Co.  v.  Wisdom,  Ala.  321. 

5  Heisk.   125.    As  to  the  use  of  '  Hani  r.  Toledo,  W.  &  W.  R  Co., 

mandamus  to  command  a  railway  29  Ohio  St.  174. 
company  to  resume  the  use  of  a 
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under  the  direction  of  the  court,  mandamus  will  not  lie 
against  the  company  and  its  receiver  to  control  their  con- 
duct in  the  management  of  the  road.1 

§  3205.  Some  apparent  conflict  of  authority  exists  as  to 
the  extent  to  which  the  courts  may  by  mandamus  compel 
railway  companies  to  erect  stations,  side-tracks  or  other  ap- 
pliances, and  to  stop  their  trains  at  such  stations  for  receiv- 
ing and  discharging  freight  and  passengers;  but  this  conflict 
is  due  in  part  to  the  difference  in  legislation  in  the  various 
states  regulating  such  matters.  Under  a  statute  making  it 
the  duty  of  a  railway  company  to  erect  such  station  build- 
ings for  freight  or  passengers  as  may  be  directed  by  a  state 
board  of  railway  commissioners,  and  empowering  the  courts 
to  enforce  such  direction  of  the  commissioners,  mandamus 
will  lie  to  compel  a  railway  company  to  erect  a  station 
which  has  been  ordered  by  such  commissioners.2  But  when 
the  statute  has  not  made  it  the  duty  of  the  railway  com- 
pany to  comply  with  the  direction  of  the  commissioners  in 
such  matters,  and  they  have  no  power  to  carry  out  or  to 
enforce  their  finding  that  a  station  is  necessary,  there  being 
no  legal  duty  incumbent  upon  the  railway  company  to  con- 
struct a  station,  mandamus  will  not  lie  to  compel  its  con- 
struction.3 And  the  writ  will  not  go  to  require  a  railway 
company  to  establish  a  station  and  to  build  suitable  side- 
tracks and  appliances  for  the  accommodation  of  the  public 
at  a  given  point,  when,  under  a  statute  creating  a  board  of 
railway  commissioners  having  general  superintendence  of 
such  matters,  relief  may  be  had  by  application  to  such 
board.4  Nor  will  the  writ  go  to  compel  a  railway  company 
to  erect  and  maintain  a  station  at  a  given  point  and  to  stop 
its  trains  at  such  station  to  receive  and  deliver  freight 
and  passengers,  in  the  absence  of  a  specific  duty  upon  the 
part  of  the  company  so  to  do,  and  when  it  already  main- 

1  State  v.  Marietta  &  C.  R.  Co.,  35  3  People  v.  New  York,  L.  E.  & 
Ohio  St  154  W.  R  Co.,  104  N.  Y.  58. 

2  Railroad  Commissioners  i1.  Port-  4  State  r.  Chicago,  St.  P.,M.  &  O. 
land  &  O.  C.  R.  Co.,  63  Me.  269.  R  Co.,  19  Neb.  476. 
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tains  stations  in  the  immediate  vicinity  which  afford  suffi- 
cient facilities  for  the  accommodation  of  the  public.1 

§  320c.  Belief  by  mandamus  has  been  granted  to  compel 
a  railway  company  to  build  a  station  within  the  corporate 
limits  of  a  town  or  city,  and  to  construct  the  necessary  side- 
tracks and  switches  and  to  stop  its  trains  at  such  station  for 
the  transaction  of  business.2  But  the  writ  will  not  go  to  re- 
quire a  railway  company  to  establish  a  station  upon  a  par- 
ticular tract  of  ground,  even  though  it  may  have  contracted 
so  to  do,  since  the  exact  location  is  a  matter  which  should 
be  left  to  the  judgment  and  discretion  of  the  company.3 
Xor  will  a  railway  company  be  required  by  mandamus  to 
maintain  a  station  and  to  stop  its  trains  at  a  given  point, 
when  the  public  convenience  may  be  better  subserved  by 
maintaining  the  station  at  a  different  point  to  which  it  has 
been  removed  by  the  company.4  And  since  a  wide  discre- 
tion is  necessarily  vested  in  railway  companies  as  to  the 
location  and  maintenance  of  their  stations  and  the  operation 
of  their  trains,  the  writ  will  not  go  to  compel  a  company  to 
locate  a  station  at  a  point  where  the  cost  of  its  maintenance 
would  exceed  the  profits  resulting  therefrom.  Nor,  in  the 
absence  of  statutory  requirements,  will  it  lie  to  compel  a 
company  to  increase  the  number  of  its  daily  trains.  And 
when  a  company  operates  two  lines  between  the  same  points, 
and  substantially  performs  its  duty  to  the  public  by  oper- 
ating one  of  these  lines  exclusively  for  through  trains,  and 
the  other  for  local  trains,  without  serious  detriment  to  any 
considerable  number  of  people,  and  with  more  advantage  to 
a  greater  number  of  people,  it  will  not  be  required  by  manda- 
mus to  operate  both  lines  for  local  trains,  when  such  opera- 
tion would  result  in  great  loss  and  expense  without  a  in- 
adequate return.8 

1  Northern  Pacific  R  Co.  v.  Dus-  *  Mobile  &  Ohio  R  Co.  v.  People, 
tin,  142  U.  S.  49:2.  132  111.  539. 

2  State  v.  Republican  Valley  R  8  Chicago  &  Alton  R.  Co.  v.  Peo- 
Co.,  17  Neb.  047.  1>1> .  1  vj  111.  230.    See  same  case  on 

3  Florida,  C.  &  P.  R.  Co.  v.  State,  drmunvr,  *nl>  nom.  People  v.  Chi- 
31  Fla.  482.  cago  &  Alton  R  Co.,  loO  111.  173. 
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§  320<#.  "When  a  railway  company  is  required  by  statute 
to  stop  its  regular  passenger  trains  at  a  station  in  every 
county  seat  through  which  it  passes,  the  performance  of  this 
duty  may  be  enforced  by  mandamus.1  And  the  duty  which 
a  street  railway  company  owes  to  the  public  to  operate 
its  lines  in  a  street  under  a  city  ordinance  giving  it  the 
right  to  construct  and  operate  its  lines  in  such  street  may 
properly  be  enforced  by  mandamus.2  But  the  relief  has 
been  refused  when  sought  to  compel  a  railway  company, 
whose  operation  had  been  suspended  by  a  general  strike  of 
its  employees,  to  operate  its  line,  the  petition  alleging  that 
sufficient  competent  and  experienced  men  were  available  and 
willing  to  serve  the  company  for  a  reasonable  compensation, 
the  relief  being  denied  upon  the  ground  of  a  want  of  juris- 
diction to  determine  such  controversies.3  And  although  it 
is  the  duty  of  a  railway  company  to  keep  its  road  in  safe 
condition,  and  in  a  reasonable  state  of  repair,  and  to  so  oper- 
ate its  trains  as  to  afford  adequate  facilities  for  the  transac- 
tion of  its  business,  mandamus  will  not  lie  to  compel  the  per- 
formance of  these  duties,  when  the  business  of  the  road  is  so 
limited  that  its  expenses  far  exceed  its  earnings,  and  when 
the  company  is  financially  unable  to  comply  with  the  writ, 
if  awarded.  Nor,  in  the  absence  of  any  duty  imposed  by 
statute,  will  the  writ  go  to  compel  a  company  to  increase 
the  number  of  its  trains,  or  to  run  daily  any  particular 
number  of  trains  over  its  road,  since  these  are  questions 
which  should  be  left  to  the  discretion  of  the  company  and 
its  officers.4  And  when  a  statute  requires  railway  compa- 

1  People  v.  Louisville  &  Nashville  to  the  rights  of  the  original  com- 

R.  Co.,  120  I1L  48.    And  see  this  pany  under  such  proceedings, 

case  as  to  the  right  to  relief  upon  2  City  of  Potwin  Place  v.  Topeka 

common-law   grounds   and    inde-  R  Co.,  51  Kan.  609. 

pendent  of  statute;  also  as  to  the  3  State  v.  Great  Northern  R.  Co., 

effect  of  a  consolidation  of  various  14  Mont.  381. 

companies  and  of  foreclosure  pro-  4  Ohio   &    Mississippi  R  Co.  v. 

ceedings  upon  the  right  to  relief  People,  120  111.  200.    But  see  Savan- 

against  the  company  succeeding  nah  &  0.  C.  Co.  v.  Shuman,  91  Ga. 

400. 
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nies  to  stop  all  their  trains  within  the  limits  of  any  incorpo- 
rated town  whose  authorities  shall  provide  sufficient  means 
to  defray  the  reasonable  expenses  of  grading  a  switch  or 
side-track  at  such  stopping  place,  the  writ  will  not  go  to 
compel  the  stoppage  of  trains  within  the  limits  of  a  town 
whose  authorities  have  failed  to  make  such  provision,  al- 
though the  company  has  itself  constructed  all  necessary 
switches  and  side-tracks  for  the  stoppage  of  its  trains.1 

§  320(3.  While  a  railway  company  may  be  compelled  by 
mandamus  to  perform  the  duties  which  it  owes  to  the  pub- 
lic, and  in  a  proper  case  may  be  required  to  operate  its 
road,  the  writ  will  not  go  to  '  compel  an  insolvent  railway 
company  to  replace  and  put  its  track  in  repair,  when  it  has 
been  abandoned  and  torn  up  and  the  operation  of  the  road 
discontinued  because  it  had  never  been  operated  at  a  profit, 
no  probability  being  shown  that  the  operation  of  the  line 
can  ever  be  made  profitable.  The  relief  is  refused  in  such 
case  upon  the  ground  that  the  courts  will  not  by  mandamus 
require  the  doing  of  a  vain  and  useless  thing.2  And  when 
a  railway  company  becomes  by  consolidation  the  owner  of 
two  different  lines  of  road  between  the  same  points,  and 
abandons  the  operation  of  one  of  such  lines,  it  will  not  be 
required  by  mandamus  to  continue  the  operation  of  the 
abandoned  line,  when  it  is  not  shown  that  the  public  have 
sustained  any  injury  by  reason  of  such  abandonment.8  So 
when  a  railway  has  been  constructed  through  a  town  and 
operated  for  several  years,  and  the  main  line  is  afterward 
removed  to  a  considerable  distance  from  the  town,  with 
which  connections  are  thereafter  maintained  by  a  branch 
line  affording  reasonable  accommodations  for  the  busi- 
ness, mandamus  will  not  go  to  compel  the  relocation  of  the 

1  Railway  Company  v.  B'Shears,  damus  to  compel  a  street  railway 
59  Ark.  237.  company  to  restore  and  operate  a 

2  State  v.  Dodge  City,  M.  &  T.  R.  portion  of  its  line  which  had  been 
Co.,  53  Kan.  329.    And  see  State  v.  abandoned. 

Home  Street  R.  Co.,  43  Neb.  830,        »  People  v.  Rome,  W.  &  0.  R.  Co., 
where  the  court  refused,  upon  the    103  N.  Y.  'Jo. 
facts  of  the  case,  to  grant  a  man- 
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main  line  through  such  town  at  the  suit  of  a  private  citi- 
zen, when  it  is  not  shown  that  the  public  have  sustained 
any  injury  by  such  removal.1  And  when  a  grant  of  lands 
is  made  by  a  state  to  a  railway  company,  conditioned  upon 
the  completion  of  its  line  within  a  given  time,  and  through 
failure  to  complete  the  entire  line  within  the  period  pre- 
scribed a  portion  of  the  grant  has  lapsed,  there  being  no 
contract  obligation  upon  the  part  of  the  railway  company 
to  complete  the  line,  but  a  mere  option  so  to  do,  mandamus 
will  not  lie  in  behalf  of  the  state  to  compel  the  company  to 
build  the  remainder  of  the  line  as  to  which  the  grant  has 
become  forfeited.2  So  a  street  railway  company  will  not  be 
compelled  by  mandamus  to  pave  certain  streets  in  accord- 
ance with  the  requirements  of  an  ordinance  granting  it  a 
right  of  way  through  such  streets,  when  its  financial  em- 
barrassments are  such  that  it  is  unable  to  raise  the  neces- 
sary funds  to  comply  with  the  writ,  if  granted.3 

§  320/".  Mandamus  is  the  appropriate  remedy  and  may 
be  granted  to  compel  a  railway  company  to  comply  with 
its  statutory  duty  to  cause  all  its  regular  passenger  trains  to 
stop  at  a  station  in  a  county  seat  through  which  the  road 
passes.4  The  writ  may  also  be  granted  to  require  a  street 
railway  company  to  comply  with  the  requirements  of  a  valid 
city  ordinance  regulating  the  sale  of  tickets  over  the. lines  of 
such  company.5  So  it  may  be  allowed  to  compel  a  railway 
company  to  pave  a  street  in  a  city,  under  an  ordinance  of 
the  city  granting  it  a  privilege  of  constructing  and  operating 
its  tracks  upon  condition  that  it  will  pave  such  street.6  But 
the  writ  will  not  go  to  require  a  railway  company  to  keep 
in  repair  a  street  through  which  it  has  been  granted  a  right 
of  way  upon  condition  that  it  keep  the  street  in  repair,  when 

1  Crane  v.  Chicago  &  Northwest-  4  Illinois  Central  R.  Co.  v.  People, 
ern  E.  Co.,  74  Iowa,  330.  143  I1L  434. 

2  State  v.  Southern  Kansas  R.  Co.,  5  City  of  Detroit  v.  Fort  Wayne 
24  Fed.  Rep.  179.  &  B.  L  R.  Co.,  95  Mich.  456. 

3  City  of  Benton  Harbor  v.  St.  6  State  v.  New  Orleans  &  N.  R  R. 
Joseph  &  B.  H.  S.  R.  Co.,  102  Mich.  Co.,  42  La.  An.  11.    But  see  Same 
386.  v.  Same,  42  La.  An.  138. 
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another  adequate  remedy  is  provided  by  such  ordinance.1 
And  when  a  legislative  commission  is  intrusted  with  the 
power  of  removing  a  dangerous  grade  crossing  of  railway 
tracks  in  a  city,  with  full  power  to  apportion  the  expense  of 
the  work  among  the  different  companies  interested  in  such 
crossing,  it  will  not  be  compelled  by  mandamus  to  consider 
items  of  damage  which  it  is  claimed  by  one  of  the  companies 
should  be  allowed  as  a  part  of  the  expense,  the  duties  of  the 
commission  as  to  all  such  matters  requiring  the  exercise  of 
judgment  and  discretion.2 

§  321.  Duties  imposed  upon  a  corporation,  not  by  virtue 
of  express  law  or  by  the  conditions  of  its  charter,  but  aris- 
ing out  of  contract  relations,  will  not  be  enforced  by  man- 
damus, since  the  use  of  the  writ  is  limited  to  the  enforce- 
ment of  obligations  imposed  by  law.3  Thus,  the  writ  will 
not  go  to  a  turnpike  company  to  compel  it  to  keep  a  bridge 
in  repair,  upon  the  ground  of  its  having  contracted  so  to  do 
with  the  officers  of  the  county.4  ISTor  will  it  be  used  to 
command  a  bridge  company  to  rebuild  and  maintain  a  bridge 
over  a  river,  the  obligation,  if  any,  resting  only  in  contract.* 
And  when  the  charter  of  a  railway  company  requires  it  to 
enter  into  a  contract  for  the  performance  of  a  specific  act, 
and  it  enters  into  such  contract  accordingly,  mandamus  will 
not  lie  for  the  performance  of  the  contract,  but  the  party 
aggrieved  will  be  left  to  the  ordinary  remedy.6 

§  322.  Mandamus  has  been  held  to  be  the  proper  remedy 
to  compel  a  railway  company  to  deliver  to  a  particular  ware- 
house or  grain  elevator  grain  consigned  thereto  in  bulk 
along  the  line  of  railway,  the  warehouse  itself  being  situ- 

1  State  v.  New  Orleans  &  C.  R.    Trustees  of  Salem  Church,  114  Intl. 
Co.,  37  La.  An.  589.  889;  Florida  C.  &  P.  R.  Co.  v.  State, 

2  State  v.  Asylum  Street  Bridge    31  Fla.  482. 

Commission,  63  Conn.  91.  4  State    v.   Zanesville    Turnpike 

8  State    v.  Zanesville    Turnpike  Co.,  16  Ohio  St  308. 

Co.,  16  Ohio  St.  308;  State  v.  Pat-  « State     v.     Republican     River 

erson,  N.  &  N.  Y.  R.  Co.,  43  N.  J.  L.  Bridge  Co.,  20  Kan.  404. 

503;    State    v.    Republican    River  •  State  v.  Paterson,  N.  &  N.  Y.  R. 

Bridge  Co.,  20  Kan.  404;  State  v.  Co.,  43  N.  J.  L.  505. 
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ated  upon  the  line  of  respondent's  road,  with  facilities  for 
the  delivery  of  grain  equal  to  those  of  other  warehouses  at 
which  the  railway  company  delivers,  and  the  carriage  of 
grain  in  bulk  being  a  part  of  the  business  of  the  road.  The 
right  to  relief  by  mandamus  in  such  case  is  based  upon  the 
duty  or  obligation  of  the  railway  company  as  a  common 
carrier  and  the  absence  of  other  adequate  remedy  at  law.1 
So  when  railway  companies  are  required  by  the  constitution 
of  the  state  to  permit  their  tracks  to  be  connected  with  coal 
banks  and  coal  yards,  a  company  which  has  permitted  such 
connection  with  a  mine  for  a  series  of  years,  furnishing  cars 
for  the  transportation  of  coal  thereon,  may  be  required  by 
mandamus  to  restore  such  connection,  which  it  has  discon- 
tinued, and  to  continue  to  furnish  cars  for  the  transportation 
of  coal  from  the  mine.2  But  the  relief  has  been  refused 
when  sought  to  compel  a  company  to  transport  beer  over 
its  road,  the  transportation  of  beer  and  intoxicating  liquors 
being  prohibited  by  statute.' 

§  322#.  The  writ  has  been  granted  to  compel  the  owners 
of  steamboats  to  furnish  to  the  proper  authorities  of  the 
state  a  list  of  the  amount  of  freight  and  of  the  number  of 
passengers  transported  by  them,  the  duty  of  furnishing  such 
list  being  fixed  by  a  statute  of  the  state.4  And  in  Mary- 
land the  writ  has  been  granted  to  compel  the  payment  by 
railway  corporations  of  taxes  which  have  been  assessed 
upon  their  capital  stock.8 

§  3225.  Relief  by  mandamus  has  been  allowed  to  compel 
a  railway  company  to  comply  with  an  order  of  a  state  board 
of  railway  commissioners  fixing  a  tariff  for  the  transporta- 
tion of  freight.  And  when  by  valid  and  constitutional  leg- 
islation such  board  has  been  entrusted  with  the  power  of 

1  Chicago  &  Northwestern  R  Co.  4  Board  of  Commissioners  v.  Wil- 
v.  People,  56  EL  365.  lamette  T.  &  L.  Co.,  6  Oreg.  219. 

2  Chicago  &  Alton  R.  Co.  v.  Suf-  6  Emory  v.  State,  41  Md.  38;  Bar- 
fern,  129  111.  274  ney  v.  State,  42  Md.  480. 

3  Milwaukee  M.  E.  Co.  v,  Chicago, 
R  I.  &  P.  R  Co.,  73  Iowa,  98. 
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fixing  rates,  and  the  courts  are  expressly  authorized  to  en- 
force by  mandamus  the  orders  of  the  board,  the  relief  may 
be  granted  for  that  purpose.1  The  writ  has  also  been  granted 
to  compel  a  railway  company  to  comply  with  an  order  of  a 
state  board  of.  transportation,  intrusted  by  law  with  the 
power  of  regulating  and  fixing  rates,  which  has  reduced  the 
rates  of  such  company  for  the  transportation  of  freight.2 

§  3220.  The  growth  of  the  telephone,  in  recent  years,  as 
an  instrument  of  commerce,  has  led  to  frequent  applications 
to  the  courts  to  compel  telephone  companies  to  extend  the 
facilities  of  their  business  to  persons  desiring  them,  upon 
reasonable  terms  and  without  discrimination.  The  doctrine 
may  now  be  regarded  as  well  established  that  corporations 
engaged  in  the  business  of  furnishing  telephones  for  hire 
are  regarded  as  common  carriers  of  news,  and  therefore  are 
subject  to  the  same  control  by  the  courts  as  other  common 
carriers.  Mandamus  will,  therefore,  lie  to  compel  telephone 
companies  to  furnish  instruments  and  service  to  persons  de- 
siring them,  and  offering  to  pay  the  legal  charges  therefor, 
and  to  require  the  furnishing  of  such  facilities  upon  the 
same  terms  as  they  are  furnished  to  others  and  without  dis- 
crimination.3 In  such  cases  the  fact  that  a  statute  prescrib- 
ing the  duties  of  the  companies,  requiring  them  to  furnish 
telephones  without  discrimination,  and  fixing  the  rates  of 
rental  therefor,  also  prescribes  a  penalty  for  the  violation 
of  the  statute,  does  not  impair  the  right  of  the  person  ag- 
grieved to  relief  by  mandamus.4  Nor  is  it  any  objection  to 
the  granting  of  relief  in  such  a  case  that  the  telephone  com- 
pany claims  that  it  has  ceased  to  rent  telephones  to  individ- 
ual subscribers,  and  that  it  is  furnishing  telephonic  service 
only  by  means  of  public  stations.5  And  in  conformity  with 

1  State  v.  Chicago,  M.  &  St.  P.  R.    Bradbury,    106    Ind.    1;    Central 
Co.,  88  Minn.  281.  Union  T.  Co.  v.  State,  118  Ind.  194; 

2  State  v.  Fremont,  E.  &  M.  V.  R.    Same  v.  Same,  123  Ind.  lia 

Co.,  22  Neb.  313.  4  Central  Union  T.  Co.  v.  State, 

3  State  v.  Nebraska   T.  Co.,  17    118  Ind.  194. 

Neb.  126;  Central  Union  T.  Co.  v.       6  Central  Union  T.  Co.  v.  State, 
20 
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the  general  doctrine  by  which  these  companies  are  regarded 
as  common  carriers,  and  as  engaged  in  a  public  business  and 
therefore  subject  to  judicial  control,  mandamus  will  lie  to 
compel  a  telephone  company  to  furnish  its  instruments  to  a 
telegraph  company,  and  to  extend  to  such  company  the 
same  facilities  that  it  furnishes  to  other  telegraph  companies, 
and  without  discrimination.1  In  such  cases  the  writ  may  go, 
notwithstanding  the  defendant  company  operates  under  a 
license  from  another  telephone  company,  by  the  terms  of 
which  it  is  prohibited  from  connecting  with  the  office  or 
lines  of  any  telegraph  company  without  the  consent  of  such 
licensor.  Such  a  contract,  in  so  far  as  it  seeks  to  compel 
the  licensee  to  discriminate  between  its  customers,  and  to 
deny  to  one  the  same  service  and  facilities  which  it  affords 
to  another,  is  regarded  as  invalid  and  as  affording  no  ground 
for  withholding  relief  by  mandamus.2  And  when  by  statute 
it  is  made  the  duty  of  all  telephone  companies  to  receive 
dispatches  from  and  for  any  telegraph  lines  and  companies, 
and  to  transmit  them  with  impartiality  and  in  good  faith, 
mandamus  will  lie  in  behalf  of  a  telegraph  company  to  com- 
pel a  telephone  company  to  furnish  it  with  the  use  of  instru- 
ments, and  to  transmit  its  messages  impartially  and  without 
discrimination  in  favor  of  any  telegraph  company.3 

§  322e?.  Mandamus  will  lie  at  the  suit  of  a  telephone 
company,  which  is  lawfully  transacting  its  business  and  oper- 
ating its  wires  in  a  city,  to  compel  a  street  railway  company 
whose  rights  have  been  subsequently  acquired,  and  which  is 

118  In<L  194;    Same  v.  Same,  123  2  Commercial  U.  T.  Co.  v.  New 

Ind.  113.  England  T.  &  T.  Co.,  61  Vt  241; 

i  Commercial  U.  T.  Co.  v.  New  State  v.  Bell  Telephone  Co.,  24  Am. 

England  T.  &  T.  Co.,  61  Vt.  241;  Law  Reg.  (N.  S.)  573;  State  v.  Bell 

People  v.  Hudson  River  T.  Co.,  19  Telephone  Co.  of  Mo.,  22  Albany 

Abb.  N.  C.  466;  State  v.  Bell  Tele-  L.  J.  363;  S.  C.,  10  Cent.  L.  J.  438. 

phone  Co.,  24  Am.  Law  Reg.  (N.  S.)  See,  contra,  American  R.  T.  Co.  v. 

573;  State  v.  Bell  Telephone  Co.  of  Connecticut  T.  Co.,  49  Conn.  352. 

Mo.,  22  Albany  L.  J.  363;  S.  C.,  10  3  Chesapeake  &  P.  T.  Co.  v.  Balti- 

Cent.  L.  J.  438;  Delaware  &  A.  T.  more  &  O.  T.  Co.,  66  Md.  399. 
&  T.  Co.  v.  State,  3  U.  S.  App.  30. 
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operating  by  electricity,  to  construct  the  necessary  safe- 
guards, at  all  points  where  its  wires  cross  those  of  the  tele- 
phone company,  to  prevent  danger,  such  duty  being  required 
of  the  street  railway  company  by  a  valid  ordinance  of  the 
city.  And  it  affords  no  sufficient  ground  for  withholding 
the  relief  that  the  ordinance  provides  for  the  recovery  of  a 
penalty  for  a  failure  to  construct  such  safeguards.1 

§  3220.  When  a  canal  company  is  required  by  its  charter 
to  keep  its  canal  in  good  condition  and  repair,  this  duty  may 
be  enforced  by  mandamus  upon  the  relation  of  one  engaged 
in  the  transaction  of  business  upon  such  canal.2  And  man- 
damus is  the  appropriate  remedy  in  behalf  of  a  city  to  com- 
pel a  water  company  to  lower  its  pipes  in  the  streets,  when 
they  have  been  so  constructed  as  to  obstruct  the  sewers  in 
such  streets.3  And  when  a  water  company  is  empowered  by 
its  charter  to  construct  a  dam  across  a  river,  and  is  required 
to  make  such  alterations  in  the  bed  or  course  of  any  road  or 
highway  as  may  be  necessary,  mandamus  is  the  appropriate 
remedy  to  compel  the  performance  of  this  duty.  But  since 
the  manner  in  which  such  changes  shall  be  made  should  be 
determined  by  the  company  itself,  it  is  improper  to  pre- 
scribe by  the  writ  a  particular  manner  in  which  the  work 
shall  be  conducted.4  And  when  a  corporation,  organized  for 
the  purpose  of  furnishing  water  to  the  inhabitants  of  a  city, 
accepts  from  the  city  an  ordinance  granting  it  the  use  of 
public  streets  for  the  purpose  of  constructing  its  lines,  it  will 
be  regarded  as  so  far  partaking  of  the  nature  of  a  public 

1  State  v.  Jancsville  S.  R  Co.,  87  dressed  to  the  court  in  a  future 
\Vis.  72.  proceeding    for   contempt,  if  the 

2  Savannah   &  O.  C.  Co.  v.  Sim-  company  should  fail  to  obey  the 
man,  91  Ga.  400.    And  it  is  held  in  mandate  of  the  court    But  see, 
this  case  that  the  fact  that  the  cor-  contra,  upon  this  point,  Ohio  & 
poration  has  no  funds  with  which  Mississippi  R.  Co.  v.  People,  120  I1L 
to  make  such  repairs,  and  that  if  200. 

i  KM  I  the  canal  would  prove  un-  *City  Council    v.  Capitol    City 

jimiitiilili',  alTords  no  ground  for  Water  Co.,  92  Ala.  861. 

withholding  relief,  such  consider-  4  State  v.  Ousatonic  Water  Co., 

at i< >ns   being   more   properly  ad-  51  Conn.  137. 
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corporation  that  it  may  be  required  by  mandamus  to  furnish 
water  upon  reasonable  terms  to  the  residents  of  the  city, 
even  though  the  duty  of  furnishing  water  may  not  be  im- 
posed in  express  terms  by  such  ordinance.1 

§  322/1.  A  natural-gas  company,  which  occupies  the  streets 
of  a  city  with  its  mains,  and  which  is  engaged  in  the  busi- 
ness of  furnishing  gas  for  light  and  fuel,  owes  a  duty  to 
the  owners  of  or  residents  in  houses  abutting  upon  such 
streets,  to  furnish  them  with  gas  upon  compliance  with  the 
reasonable  regulations  of  the  company.  And  in  the  event 
of  failure  to  comply  with  this  duty,  relief  may  be  had  by 
mandamus.* 

i  Haugen  v.  Albina  L.  &  "W.  Co.,  «  Portland  N.  G.  &  0.  Co,  v.  State, 
21  Oreg.  411.  135  Ind.  54 
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§  335.    Writ  granted  against  persons  acting  for  corporation  without 
authority. 

336.  Distribution  of  public  fund. 

337.  Parties  to  whom  the  writ  should  run;  change  in  officers;  suc- 

cessors liable. 

§  323.  The  vast  interests  intrusted  to  the  care  of  mu- 
nicipal and  public  corporations,  as  well  as  the  extraordinary 
powers,  partaking  both  of  a  legislative  and  of  a  judicial 
character,  which  are  exercised  by  these  bodies,  have  occa- 
sioned frequent  applications  for  the  aid  of  the  courts  by 
mandamus  to  compel  the  proper  performance  of  their  cor- 
porate duties,  and  to  set  them  in  motion  when  they  have  re- 
fused to  act  upon  matters  falling  within  the  scope  of  their 
well-defined  powers.1  And  while  it  is  true,  as  we  shall  here- 
after see,  that  in  all  matters  intrusted  to  or  properly  resting 
in  the  judgment  and  discretion  of  such  bodies,  or  their  offi- 
cers, and  upon  which  they  have  actually  passed,  mandamus 
will  not  lie  to  control  their  decision,  it  is  still  the  most  effi- 
cient remedy  and  is  freely  granted  to  set  them  in  motion 
and  to  enforce  action,  when  they  have  refused  to  act  at  all.2 
But  when  it  is  sought  to  challenge  the  legal  existence  of  a 
municipal  corporation,  this  may  be  done  only  by  a  direct 
proceeding  for  that  purpose,  as  by  an  information  in  the 
nature  of  a  quo  warranto,  and  questions  of  this  character 
will  not  be  considered  in  a  proceeding  for  a  mandamus  to 
compel  official  action  by  municipal  officers.8 

§  324.  Mandamus  has  been  fitly  termed  the  spur  by 
which  municipal  officers  are  moved  to  the  performance  of 
their  duty.4  And  it  may  be  affirmed  as  a  general  rule, 
sanctioned  by  the  best  authorities,  that  when  a  plain  and 
imperative  duty  is  specifically  imposed  by  law  upon  the  offi- 

1  In  Dillon  on  Municipal  Corpo-    Pflster  v.  Board  of  Commissioners, 
rations,  ch.  XX,  will  be  found  a    82  Ind.  382;  Albin  v.  Board  of  Di- 
very  full  and  satisfactory  collec-    rectors,  58  Iowa,  77. 

tion  of  authorities  bearing  upon  3  People  v.  Trustees  of  Schools, 

the  subject-matter  here  discussed.  Ill  I1L  171. 

2  Supervisor  of  Sand  Lake  v.  Su-  4  Howe  v.  Commissioners  of  Craw- 
pervisor    of    Berlin,  2    Cow.  485;  ford  Co.,  47  Pa.  St.  361. 
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cers  of  a  municipal  corporation,  so  that  in  its  performance 
they  act  merely  in  a  ministerial  capacity,  without  being 
called  upon  to  exercise  their  own  judgment  as  to  whether 
the  duty  shall  or  shall  not  be  performed,  mandamus  is  the 
only  adequate  remedy  to  set  them  in  motion,  and  the  writ 
is  freely  granted  in  such  cases,  the  ordinary  remedies  at  law 
being  unavailing.1  As  illustrating  the  rule,  it  is  held  that 
when  county  commissioners  are  required  by  a  plain  and 
positive  statute  to  set  aside  a  certain  portion  of  the  county 
funds  annually  for  a  specific  purpose,  and  have  refused  to 
perform  this  duty,  they  may  be  compelled  to  act  by  manda- 
mus.2 So  when,  under  the  statutes  of  a  state,  it  is  made  the 
imperative  duty  of  town  authorities  to  appropriate  and  pay 
over  a  certain  percentage  of  the  taxation  of  the  town  for 
the  support  of  teachers'  institutes,  the  payment  may  be  en- 
forced by  mandamus,  there  being  no  other  adequate  remedy, 
by  action  at  law  or  otherwise.8  So,  too,  when  the  legisla- 
ture has  directed  the  municipal  authorities  of  a  city  to  create 
a  public  fund  or  stock  for  a  particular  purpose,  the  writ  may 
issue  to  the  common  council  of  the  city,  requiring  them  to 
pass  the  necessary  ordinance  for  creating  the  stock,  since 
the  obligation  laid  upon  them  is  imperative,  and  they  have 
no  discretion  as  to  its  performance.4  And  when  a  board  of 
municipal  officers  are  required  by  law  to  raise  for  the  sup- 
port of  the  poor  so  much  money  annually  as  may  be  fixed 
by  another  board,  intrusted  with  full  power  as  to  determining 
the  amount  thus  to  be  raised,  the  duty  of  raising  the  money 

1  Humboldt  Co.  v.  Churchill  Co.,  State  v.  Porter,  134  Ind.  63;  Trustees 

6  Nev.  30;  Hall  v.  Selectmen  of  of  Schools  v.   People,  76  111.  631; 

Somersworth,  89   N.   H.   511;    Ex  Same  v.  Same,  121  111.  552;  Over- 

parte  Common  Council  of  Albany,  seers  of  Porter  Township  u.  Over- 

8  Cow.  858;    People    v.  Common  seers  of  Jersey  Shore,  82  Pa.  St, 

Council  of  New  York,  45  Barb.  473;  275;  Henry  v.  Taylor,')?  I.,\\-;i,  7',1. 

People  v.  Collins,  7  Johns.  Rep.  549;  » Humboldt  Co.  v.  Churchill  Co., 

People  v.  Supervisors  of  Sullivan  6  Nev.  80. 

Co.,  56  N.  Y.  249;  People  v.  Green,  'Hall  v.  Selectmen  of  Summers- 

<J4  N.  Y.  499;  People  V.  Supervis-  worth,  39  N.  II.  511. 

ors  of  Ontario,  85  N.  Y.  823;  City  4  People  v.  Common  Council  of 

of  Lafayette  v.  State,  69  Ind.  218;  New  York,  45  Barb.  473. 
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may  be  enforced  by  mandamus,  there  being  no  discretion 
left  to  the  officers,  and  their  duty  being  purely  of  a  minis- 
terial nature.1  So  when  it  is  made  the  duty  of  a  town  clerk 
to  record  surveys  of  highways  made  by  the  highway  com- 
missioners of  the  town,  the  performance  of  the  duty  may  b& 
coerced  by  mandamus.  And  in  such  case  it  constitutes  no 
sufficient  return  to  the  writ  to  allege  that  the  commissioners 
had  not  duly  qualified,  since  the  validity  of  their  title  can 
not  be  attacked  collaterally,  upon  proceedings  in  mandamus, 
and  it  is  not  competent  for  a  mere  ministerial  officer,  such 
as  a  clerk,  to  adjudge  the  acts  of  the  commissioners  to  be 
null  and  void.2 

§  324#.  Mandamus  will  also  lie  to  compel  the  board  of 
supervisors  of  a  county  to  designate  the  newspapers  in  the 
county  in  which  the  public  laws  shall  be  published,  when 
such  duty  is  required  of  the  supervisors  by  law.3  So  when 
it  is  the  duty  of  the  common  council  of  a  city  to  determine 
the  amount  of  a  bond  to  be  given  by  certain  officers,  this 
duty  may  be  enforced  by  mandamus.4  And  when  the  com- 
mon council  of  a  city,  having  full  authority  so  to  do,  have 
directed  the  city  comptroller  to  rent  certain  premises  to  be 
used  for  city  purposes,  mandamus  will  lie  to  require  him  to 
rent  the  premises  as  directed.5  So  the  writ  will  go  to  the 
overseers  of  the  poor  of  a  township  to  require  them  to  re- 
ceive and  provide  for  a  pauper,  when  this  duty  is  plainly  in- 
cumbent upon  them  by  law,  and  when  there  is  no  other 
adequate  remedy.8  But  it  will  not  go  to  command  munici- 
pal officers  to  execute  a  contract  which  is  illegal  and  unau- 
thorized.7 Nor  will  it  go  to  compel  aldermen  to  attend 


1  Ex  parte  Commdn  Council  of 
Albany,  3  Cow.  858. 

2  People  v.  Collins,  7  Johns.  Rep. 
549. 

3  People  v.  Supervisors  of  Sulli- 
van Co.,  56  N.  Y.  249.    And  it  is 
held  in  this  case  that  any  citizen 
of  the  county  has  such  an  interest 
in  the  subject-matter  as  to  render 


him  a  competent  relator  in  the 
proceeding. 

4  City  of  Lafayette  v.  State,  69 
Ind.  218. 

5  People  v.  Green,  64  N.  Y.  499. 

6  Overseers  of  Porter  Township  v. 
Overseers  of  Jersey  Shore,  82  Pa. 
St.  275. 

7  State  v.  Mayor  of  Newark,  35 
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meetings  of  the  common  council  of  a  city,  there  being  no 
specific  right  involved,  but  only  a  general  violation  of  public 
duty.1 

§  3245.  In  further  illustration  of  the  general  doctrine 
under  discussion,  the  writ  may  be  granted  to  compel  a  mu- 
nicipal officer,  having  in  his  possession  funds  of  the  munici- 
pality, to  deliver  them  to  his  successors  in  office.2  It  may 
also  go  to  the  mayor  and  council  of  a  city,  commanding  them 
to  comply  with  a  statute  requiring  them  to  make  an  annual 
appropriation  for  the  support  of  the  police  force  of  the  city, 
when  they  are  invested  with  no  discretion  as  to  the  perform- 
ance of  such  duty.3  And  the  duty  of  a  board  of  municipal 
officers  to  approve  of  a  plat  of  land  made  by  the  owner,  who 
has  complied  with  the  statutory  requirements  in  this  regard, 
may  be  enforced  by  mandamus.4  So  the  writ  will  go  at  the 
suit  of  a  board  of  education  to  compel  their  treasurer  to  de- 
posit school  funds  in  his  hands  in  a  bank  which  has  been 
accepted  as  the  legal  depository  of  such  funds.8  And  when 
it  is  made  by  statute  the  duty  of  a  board  of  county  supervis- 
ors to  furnish  the  overseers  of  roads  with  such  implements 
as  may  be  necessary  to  keep  the  roads  in  good  condition, 
mandamus  will  lie  to  compel  the  board  to  discharge  such 
duty.8  And  when  it  is  the  duty  of  a  board  of  county  super- 
visors to  convene  and  to  divide  their  county  into  assembly 
districts,  although  the  manner  and  details  of  the  perform- 
;i  nee  of  such  duty  may  be  discretionary,  yet  if  the  duty  itself 
is  imperative,  mandamus  will  go  to  compel  them  to  convene 
and  to  perform  such  duty.7 

§  32-lc.  The  duty  of  a  board  of  county  supervisors  to  hear 
and  (Irtcrmine  charges  of  otlicial  misconduct  preferred  against 

N.  J.  L.  896;  State  v.  Halsted,  39  'Board  of  Education  v.  Runnels, 

N.  J.  L.610.  57  Mich.  46. 

1  People  v.  Whipple,  41  Mich.  548.  •  Supervisors  of  Monroe  County 

*  Nye  v.  Rose,  17  R.  I.  783.  v.  State,  63  Miss.  135. 

3  State  v.  Shakespeare,  41  La.  An.  ?  Buird  v.  Supervisors,  138  N.  Y. 

1  ••'••.  '.'.I:  /»  ;v  K-iii-,1.  1  10  N.  Y.  .VJ:J;  In  re 

«Camj>:iu    r.    Hu.-ml    of    Public  "Whitney,  142  N.  Y.  531. 
Works,  86  Mid.. 
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officers  of  the  county  may  also  be  enforced  by  the  writ  of 
mandamus.1  And  the  writ  has  been  allowed  to  compel  a 
board  of  county  supervisors  to  cancel  a  contract  for  a  work 
of  public  improvement,  into  which  they  had  entered  without 
a  proper  compliance  with  a  statute  requiring  them  to  adver- 
tise for  bids  for  such  work,  and  commanding  them  to  again 
advertise  for  bids  in  accordance  with  the  statute.2  So  when 
it  is  the  duty  of  a  city  marshal  to  report  to  the  city  council 
the  names  of  all  persons  engaged  in  the  liquor  traffic  in  such 
city,  with  their  places  of  business  and  other  particulars  con- 
cerning the  same,  mandamus  will  lie  to  enforce  this  duty.3 
And  when  it  is  the  duty  of  the  mayor  of  a  city,  upon  the 
petition  of  a  given  number  of  voters,  to  order  an  election 
upon  the  question  of  reducing  or  restricting  the  area  of  the 
city,  such  duty  being  of  a  ministerial  nature  and  involving 
the  exercise  of  no  discretion,  it  may  be  enforced  by  manda- 
mus.4 So  when  it  is  the  duty  of  the  mayor  and  common 
council  of  a  city,  upon  the  completion  of  a  system  of  water- 
works erected  for  the  benefit  of  the  city  pursuant  to  ordi- 
nance, to  make  an  inspection  and  test  of  such  works  and  to 
accept  them  if  found  to  comply  with  the  contract,  the  per- 
formance of  this  duty  may  be  coerced  by  mandamus.5  The 
writ  may  also  go  to  require  a  county  board  of  supervisors  to 
provide  a  suitable  room  for  a  law  library  for  the  county.6 

§  325.    While,  as  we  have  thus  seen,  the  courts  are  in- 
clined to  a  somewhat  liberal  exercise  of  their  jurisdiction 
by  mandamus,  for  the  purpose  of  coercing  the  performance 
of  duties  obligatory  upon  municipal  corporations  and  their 
officers,  they  yet  refuse  to  trespass  upon  the  limits  of  official 
[discretion ;  and  the  principle  applies  with  peculiar  force  to 
jthis  class  of  cases,  that  mandamus  will  not  lie  to  control  the 
{decision  of  officers  intrusted  with  the  power  of  determining 


1  State  v.  Supervisors  of  Saline 
County,  18  Neb.  422. 

2  State  v.  Cunningham,  37  Neb. 
687, 

J  State  v.  Cummings,  17  Neb.  311. 


4Sansom  v.  Mercer,  68  Tex.  488. 

8  State  v.  Mayor  and  Council  of 
Crete,  32  Neb.  568. 

6  Trustees  v.  Supervisors,  99  CaL 
571. 
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any  particular  matter.  When,  therefore,  municipal  officers 
are  by  law  intrusted  with  jurisdiction  over  certain  matters, 
the  decision  of  which  rests  in  their  sound  discretion,  and  re- 
quires the  exercise  of  their  judgment,  mandamus  will  not  lie  | 
to  control  or  in  any  manner  interfere  with  their  decision, 
since  the  courts  will  not  direct  in  what  manner  the  discre-  I 
tion  of  inferior  tribunals  and  officers  shall  be  exercised.1  I 
Thus,  when  county  commissioners  are  by  law  authorized  to 
erect  certain  public  buildings,  without  being  required  to 
erect  them  at  any  given  time,  the  power  of  determining 
when  the  buildings  shall  be  erected  resting  in  their  own 
judgment,  they  can  not  be  compelled  by  mandamus  to  erect 
a  particular  building  at  a  particular  time,  since  this  would 
substitute  the  judgment  and  opinion  of  the  court  in  place  of 
their  own  discretion.2  And  when  the  mayor  of  a  city  is  in- 
vested with  discretionary  powers  as  to  the  leasing  of  certain 
lands,  requiring  the  exercise  of  his  judgment,  he  is  not,  as 
to  such  powers,  subject  to  control  by  mandamus.3  So  when 
it  is  the  duty  of  a  district  attorney  of  a  county  to  institute 
actions  for  the  recovery  of  moneys  which  have  been  paid 
without  authority  of  law,  the  discretion  of  such  officer  in 
determining  whether  in  a  given  instance  he  shall  bring  such 
an  action  will  not  be  controlled  by  mandamus.4  And  when 
the  power  of  fixing  rates  which  shall  be  charged  to  con- 
sumers by  all  persons  furnishing  water  for  public  use  is  in- 
trusted by  law  to  a  board  of  county  supervisors,  their  action 
in  fixing  such  rates  is  regarded  as  so  far  judicial  in  its  nature 
that  it  will  not  be  controlled  by  mandamus.8  And  the  writ 

i  Commonwealth  v.  Henry,  49  Pa.  Co.,  84  111.  803;  State  v.  Justices,  58 

St.  530;  Exparte  Black,  1  Ohio  St.  Mo.  583;  Boyne  v.  Ryan,  100  CaL 

30;  In  re  Prickett,  Spencer,  134;  .265. 

State  v.  Commissioners  of  Tippe-  zEx  parte  Black,  1  Ohio  St.  30; 

canoe  Co.,  131  Ind.  90;  People  v.  State  v.  Justices,  58  Mo.  583. 

McConnick,  100  111.  184;  Weedon  3  Commonwealth  v.  Henry,  49  Pa, 

v.  Town  Council,  9  R.  L  128.    And  St.  o30. 

see  Smith  v.  Mayor  of  Boston,  1  *  Boyne  v.  Ryan,  100  Cal.  265. 

Gray,  72;  Respublica  v.  Guardians  8  Jacobs  v.  Supervisors,  100  CaL 

of  the  Poor,  1  Yeates  (3d  ed.),  476;  121. 
People  v.  Supervisors  of  La  Salle 
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will  not  go  to  compel  the  marshal  of  a  city  to  station  a 
police  officer  at  a  certain  place  in  compliance  with  an  order 
of  the  board  of  aldermen  of  the  city,  since  the  courts  will 
not  control  or  interfere  with  the  enforcement  of  such  orders.1 
And  the  writ  will  not  be  granted  to  compel  a  board  of  police 
commissioners  of  a  city  to  arrest  and  prosecute  persons  who 
are  charged  with  the  sale  of  intoxicating  liquors  on  Sunday 
in  violation  of  law.  But  it  may  be  granted,  in  such  a  case, 
to  compel  the  board  of  commissioners  to  revoke  an  order 
directing  the  chief  of  police  of  the  city  not  to  interfere  with 
the  sale  of  liquors  on  Sunday,  such  sale  being  prohibited  by 
an  act  of  legislature.2 

§  326.  An  excellent  illustration  of  the  rule  is  presented 
in  cases  of  the  approval  of  official  bonds  by  municipal  offi- 
cers. And  when  certain  town  officers  are  intrusted  by  law 
with  the  power  of  approving  the  sufficiency  of  sureties  upon 
he  bonds  of  town  constables,  and  of  fixing  the  amount  of 
uch  bonds,  they  will  not  be  required  by  mandamus  to  ap- 
prove a  particular  bond  tendered.3  So  the  writ  will  not  go 
to  compel  the  president  of  the  board  of  county  supervisors 
to  approve  an  official  bond  of  a  county  officer,  when  in  pass- 
ing upon  the  sufficiency  of  such  bond  he  acts  in  a  quasi-judi- 
cial capacity,  even  though  it  is  charged  that  respondent  has 
acted  arbitrarily  and  corruptly  in  refusing  to  approve  the 
bond  tendered.4  And  wfren  a  board  of  county  commission- 
ers are  invested  by  law  with  power  to  approve  official  bonds 
of  justices  of  the  peace,  and  in  the  exercise  of  their  judg- 
ment they  have  declined  to  approve  such  a  bond  because  of 
its  insufficiency,  their  action  will  not  be  controlled  by  man- 
damus.5 So  when  municipal  officers  are  invested  with  dis- 

1  Alger  v.  Seaver,  138  Mass.  331.  where  a  mandamus  was  granted  to 

2  State  v.  Francis,  95  Mo.  44.  compel  a  city  council  to  approve 

3  In  re  Prickett,  Spencer,  134.  the  official  bond  of  a  city  officer, 

4  Shotwell  v.  Covington,  69  Miss,  the  act  of  approval  being  regarded 
735.  by  the  court  as  purely  ministerial. 

5  Arapahoe  County  v.  Crotty,  9  The  writ  has  also  been  granted  to 
Colo.  318.    But  see,  contra,  Speed  require  a  board  of  county  commis- 
v.  Common  Council,  97  Mich.  198,  sioners  to  approve  the  official  bond 
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cretionary  powers  in  the  granting  of  permits  Tor  the  erection  I 
of  buildings  within  the  limits  of  a  municipality,  the  writ 
will  not  go  to  compel  them  to  issue  such  a  permit.1  But 
when  municipal  officers,  whose  duty  it  is  to  accept  and  ap- 
prove of  the  bonds  tendered  by  officers  elect,  have  refused 
to  act  in  the  matter,  the  writ  may  issue  for  the  purpose  of 
setting  them  in  motion,  and  the  party  aggrieved  will  not  be 
required  to  resort  to  proceedings  in  quo  warranto  against 
the  incumbent  of  the  office.2  But  when  a  board  of  officers, 
such  as  guardians  of  the  poor  of  a  city,  are  intrusted  by  law 
with  the  power  of  appointment  to  certain  minor  offices,  the 
entire  matter  resting  in  their  discretion,  they  will  not  be 
controlled  as  to  the  appointment  by  mandamus,  since,  if  in- 
convenience or  hardship  arises  from  the  appointment  actually 
made,  the  legislature,  and  not  the  court,  is  the  proper  forum 
to  which  resort  should  be  had  for  relief.8 

§  327.    The  granting  of  licenses,  being  usually  a  matter 
of  sound  discretion,  falls  under  the  general  doctrine  under 
discussion.    And  whenever  the  authorities  of  a  municipal  cor- 
poration are  intrusted  with  the  power  of  granting  licenses, 
such  as  for  the  sale  of  liquors,  or  for  the  keeping  of  houses 
of  entertainment,  or  for  the  operation  of  ferries,  having  dis- 
cretionary powers  in  the  matter,  their  discretion  will  not  be 
interfered  with  by  mandamus,  and,  if  they  have  once  acted  ) 
upon  and  decided  an  application,  the  courts  will  not  interfere  / 
to  correct  their  decision.4    So  when  a  board  of  municipal  offi- 

of  a  county  officer.    And  it  has  these  cases,  in  so  far  as  they  at- 

been  held,  in  such  case,  that  the  tempt  to  justify  the  control  by  the 

board  could  not  go  behind  the  cer-  courts    of  the   discretion   of  mu- 

tificate  of  election  of  the  officer  nicipal  officers  intrusted  with  the 

and  justify  their  refusal  to  approve  approval    of    official    bonds,   are 

the  bond  upon  the  ground  that  he  plainly     inconsistent     with     the 

was  elected  by  fraud,  the  court  weight  of  authority. 

holding  that  his  title  to  the  office  l  Commissioners  v.  Covey,  74  Md. 

could  be  questioned  only  by  a  di  rect  262. 

proceeding  and  not    collaterally.  2  State  tz.  Lewis,  10  Ohio  St.  128. 

State  v.  Commissioners  of  Warrick  8  Respubliea  v.  Guardians  of  the 

Co.,  124  Ind.  554.    See,  also,  Cope-  Poor,  1  Yeates  (2d  ed.),  476. 

land  v.  State,   126  Ind.    51.    But  4City  of  Louisville  t>.  Kean,  18 
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cers  are  empowered  to  grant  licenses  upon  due  application 
to  operate  ferries,  and  have  acted  upon  such  applications, 
granting  one  and  refusing  another,  the  writ  will  not  go  to 
require  them  to  grant  a  license  to  the  unsuccessful  applicant.1 
But  the  rule  is  otherwise  if  the  license  has  been  refused  under 
a  mistaken  construction  of  the  law  governing  the  case;  and 
when  a  board  of  county  supervisors,  acting  under  a  mistake 
as  to  the  law,  have  refused  a  ferry  license  to  which  the  ap- 
plicant was  clearly  entitled,  the  writ  has  been  allowed.2  And 
the  municipal  authorities  of  a  town  may  be  required  by  man- 
damus to  issue  a  license  to  sell  liquors  to  one  who  is  entitled 
thereto,  when  they  have  arbitrarily  and  capriciously  refused 
such  license.3  So  when  it  is  the  duty  of  the  mayor  of  a 
city  to  sign  a  license  for  the  sale  of  intoxicating  liquors 
which  has  been  granted  by  a  board  of  aldermen,  the  mayor 
being  invested  with  no  discretion  in  the  premises,  manda- 
mus will  lie  to  compel  him  to  sign  such  license.4  But  if  a 
mayor  is  invested  with  discretionary  powers  as  to  the  sign- 
ing of  licenses,  and  may  withhold  his  signature  if  in  his 
opinion  the  applicant  has  not  complied  with  the  require- 
ments of  the  law,  his  action  in  refusing  to  sign  because  of 
such  non-compliance  with  legal  requirements  will  not  be  con- 
trolled by  mandamus.5  And  the  writ  will  not  go  to  require 

B.  Mon.  9;  Ex  parte  Persons,  1  Hill,  Henry  v.  Township  Board,  65  Mich. 

655;  People  v.  Supervisors  of  San  9;  Palmer  v.  President,  73  Mich.  96. 

Francisco,    20    Cal.    591 ;     Eve    v.  l  Oxford  Ferry  Co.  v.   Commis- 

Siinon,  78  Ga.  120;   Schlaudecker  sioners  of  Sumner  Co.,  19  Kan.  293. 

v.  Marshall,   72  Pa.  St  200.    See,  2  Thomas  v.  Armstrong,  7  CaL  286. 

also,  People  v.  Village  of  Grotty,  3  Zanone  v.  Mound  City,  103  111. 

93111.180;  Purdy  v.  Sinton,  56  Cal.  552.    And  see  Potter  v.  Common 

133;  Devinu  Belt,  70 Md. 352;  Jones  Council,  59  Mich.  8;   Amperse  v. 

v.  Commissioners  of  Moore  Co.,  106  Common    Council,    59    Mich.   78 ; 

N.  C.  436;  Commissioners  of  Max-  State  v.  Commissioners  of  Jeff  erson 

ton  v.  Commissioners  of  Robeson  Co.,  20  Fla.  425;  State  v.  Commis- 

Co.,  107  N.  C.  335;  Parker  v.  Port-  sioners  of  Sumter  Co.,  22  Fla,  1; 

land,  54    Mich.    308;    Wolf  son   v.  State  v.  D'Alemberte,  30  Fla.  545. 

Township  Board,  63  Mich.  49;  Post  <Braconier  v.  Packard,  136  Mass. 

v.  Township  Board,  63  Mich.  323;  50. 

Same  v.  Same,  64  Mich.  597;  Mo  *>  Deehan  v.  Johnson,  141  Mass.  2& 


CHAP.  V.]  TO   MUNICIPAL   CORPORATIONS.  319 

a  city  treasurer  to  accept  a  license  fee  fixed  by  ordinance 
of  the  city,  in  order  that  the  relator  may,  before  the  expira- 
tion of  his  present  license,  demand  of  the  clerk  a  new  license 
for  the  sale  of  intoxicating  liquors.1  Nor  will  the  relief  be 
allowed  to  compel  the  issuing  of  a  license  for  the  sale  of 
liquors  which  has  been  prohibited  by  a  statute  taking  effect 
pending  the  litigation.2  And  the  mayor  of  a  city  will  not 
be  required  by  mandamus  to  issue  a  license  for  the  sale  of 
liquors  and  for  the  keeping  of  a  billiard  hall,  when  the  period 
for  which  the  license  is  sought  has  expired,  pending  the  liti- 
gation, since  the  granting  of  the  writ  in  such  case  would  be  a 
fruitless  act.3  And  when  a  city  council  or  a  board  of  trust- 
ees of  an  incorporated  village  are  intrusted  with  the  grant- 
ing of  licenses  for  the  sale  of  spirituous  liquors,  and  it  is- 
made  their  duty,  in  case  of  objection  to  the  granting  of  such 
a  license,  to  fix  a  day  for  hearing  the  matter,  mandamus  will 
go  to  compel  them  to  designate  a  time  for  such  hearing.4 

§  328.  It  follows  necessarily  from  the  rule  as  above  dis- 
cussed and  illustrated,  that  when  municipal  officers  have 
once  acted  upon  matters  properly  intrusted  to  their  decision 
they  can  not  be  compelled  again  to  act  upon  the  same  mat- 
ters. For  example,  when  the  mayor  and  common  council  of 
a  city  are  empowered  with  the  determination  of  the  amount 
of  damages  to  be  paid  to  adjacent  land-owners  for  injury 
sustained  in  the  opening  of  a  railway,  and  have  rendered  a 
final  decision  in  the  matter,  mandamus  will  not  lie  to  com- 
pel them  to  again  consider  the  question.5  So  when  a  board 
of  county  supervisors  are  intrusted  with  the  power  to  de- 
termine the  size,  cost  and  quality  of  materials  for  a  county 
jail,  and  have  acted  in  the  matter  and  provided  a  jail,  their 
discretion  will  not  be  reviewed  upon  an  application  for  a 
mandamus  to  build  a  better  jail,  and  the  relief  will  be  de- 
ntate v.  Bonnell,  119  Ind.  494.  <  State  v.  Reynolds,  18  Neb.  431; 
»Hallv.  Steele,  82  Ala.  562.  And  State  v.  Weber,  20  Neb.  467. 
see  Ramaguano  v.  Crook,  85  Ala.  *  Smith  v.  Mayor  of  Boston,  1 
226.  Gray,  72. 
1  Cutcomp  v.  Utt,  60  Iowa,  156. 
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nied.1  And  the  writ  will  not  go  to  a  board  of  county  super- 
visors to  call  an  election  upon  the  question  of  a  relocation 
of  the  county  seat,  when  they  have  already  passed  upon  the 
application  and  denied  it,  since  it  is  not  the  province  of  a 
mandamus  to  correct  the  errors  and  mistakes  of  such  bodies.2 
So  when  the  power  of  granting  permission  to  erect  and 
maintain  slaughter-houses  in  a  city  is  vested  in  a  board  of 
municipal  officers,  and  in  the  exercise  of  their  official  discre- 
tion they  have  refused  such  permission,  the  writ  will  not  go 
to  revise  or  control  their  action.3  And  when  the  mayor  of  a 
city  is  invested  with  discretionary  powers  concerning  the 
granting  of  licenses  to  auctioneers,  and  in  the  exercise  of 
such  powers  has  passed  upon  and  refused  an  application,  he 
will  not  be  required  by  mandamus  to  issue  the  license.4  And 
when  a  board  of  township  directors  are  empowered  to  de- 
termine changes  in  the  boundaries  of  school  districts,  and 
have  acted  upon  and  refused  an  application  for  such  a 
change,  and  an  appeal  lies  from  such  action,  mandamus 'will 
not  go  to  compel  them  to  make  the  change.5  But  such  a 
board  may  be  required  by  mandamus  to  act  upon  and  de- 
termine an  application  for  such  changes  of  boundaries  when 
they  have  neglected  or  refused  to  take  any  action  what- 
ever.6 

§  329.  It  has  already  been  shown,  in  discussing  the  law  of 
mandamus  as  applied  to  private  corporations,  that  the  courts 
are  inclined  to  a  liberal  use  of  the  writ  for  the  purpose  of 
compelling  the  delivery  of  corporate  books  and  records  to 
the  persons  properly  entitled  thereto,  as  well  as  to  procure 
an  inspection  of  such  books  and  records  by  a  corporator  en- 
titled to  such  inspection.7  The  jurisdiction  over  the  records 
of  municipal  and  public  corporations  rests  upon  similar  prin- 

1  People    v.  Supervisors    of  La  6Hightower  v.   Overhaulser,  65 
Salle  Co.,  84  HL  303.  Iowa,  347.    See,  also,  Barnett  v.  Di- 

2  State  v.  Nemaha  Co.,  10  Neb.  32.  rectors,  73  Iowa,  134. 

3  State  v.  Police  Jury,  39  La.  An.  6  District  Township  v.  Independ- 
759.  ent  District,  72  Iowa,  687. 

4  People  v.  Grant,  126  N.  Y.  473.  '  See  §  306  ante,  et  seq. 
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ciples,  and  the  rule  is  well  settled  that  mandamus  will  lie  to 
compel  the  delivery  of  the  books  and  records  of  such  corpo- 
rate bodies  into  the  custody  of  the  officers  properly  entitled 
thereto.1  For  example,  a  county  treasurer  may  be  required 
by  the  writ  to  deliver  to  the  clerk  of  the  county  the  books 
of  account  pertaining  to  his  office,  showing  his  receipts  and 
disbursements  during  his  term  of  office,  when  such  books  are 
required  by  law  to  be  deposited  with  the  clerk.2  Nor  does 
the  fact  that  respondent  has  resigned  his  office  and  a  suc- 
cessor has  been  elected  and  qualified  constitute  sufficient 
ground  for  withholding  relief.3  So  mandamus  will  lie  in  be- 
half of  a  board  of  municipal  officers,  such  as  the  selectmen, 
of  a  town,  duly  elected,  to  enforce  the  surrender  of  the  books 
and  records  pertaining  to  their  office,  which  are  held  by 
other  persons  claiming  the  office,  the  relief  being  granted  in 
such  a  case  on  the  ground  of  the  inadequacy  of  the  ordinary 
legal  remedies.4  Nor  is  it  a  sufficient  objection  to  the  issu- 
ing of  the  writ  that  the  person  having  custody  of  the  cor- 
porate books  claims  them  by  way  of  security  for  money 
advanced  for  the  corporation.5  And  mandamus  will  go  to 
the  person  having  custody  of  municipal  records  to  compel 
their  production  at  a  corporate  meeting.8  So  it  lies  to  a 
former  mayor  of  a  city  to  compel  the  delivery  of  the  com- 
mon seal  of  the  city  to  his  successor.7  And  a  board  of 
municipal  officers,  who  are  entitled  to  the  custody  of  certain 
municipal  bonds,  may  have  the  aid  of  a  mandamus  to  pro- 
cure their  delivery  from  the  person  having  them  in  charge.8 
But  in  all  cases  where  the  aid  of  a  mandamus  is  invoked  to 
procure  the  surrender  of  municipal  records,  it  is  incumbent 

1  Walter  v.  Belding,  24  Vt.  058;        <Kimball  v.  Lamprey,  19  N.  H. 
Kimball  v.  Lamprey,  19  N.  II.  lil.lj    215. 

King  v.  Payn,  1  Nev.  &  P.  524;  •  King  v.  Ingram,  1  Black.  W.  50. 

King  v.  Ingram,  1  Black.  W.  50;  «Anon.,  2  Barn.  K.  B.  ?.\\ 

City  of  Keokuk    v.    Merriam,   44  7  People  v.  Kilduff,  15  111.  492. 

Iowa,  432.  8  Pearsons  v.  Ranlett,  110  Mass. 

2  King  v.  Payn,  1  Nev.  &  P.  524.  118. 
8  City  of  Keokuk  v.  Merriam,  44  , 

Iowa,  432. 
21 
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upon  the  relator  to  clearly  establish  his  right,  and  in  the 
absence  of  a  satisfactory  showing  in  this  respect  the  relief 
will  be  withheld.  Thus,  the  members  of  a  committee  ap- 
pointed by  a  town  to  audit  the  accounts  of  overseers  of  the 
poor  have  no  such  interest  in  the  books  and  papers  kept  by 
such  overseers  as  to  entitle  them  to  the  extraordinary  aid 
of  a  mandamus  to  compel  their  delivery.  Such  persons  are 
not  public  officers,  entitled  to  the  custody  of  the  books  by 
virtue  of  their  office,  but  are  only  the  agents  of  the  town, 
and,  the  wrong  being  to  the  principal  and  not  to  the  agent, 
the  principal  should  seek  redress.1 

§  329#.  Mandamus  is  also  employed  for  the  purpose  of 
correcting  errors  in  the  records  of  the  proceedings  of  mu- 
nicipal bodies.  Thus,  it  will  go  to  the  clerk  of  the  common 
council  of  a  city  to  correct  an  inaccurate  record  of  the  coun- 
cil proceedings,  kept  by  such  clerk  in  his  official  capacity y 
upon  the  application  of  one  who  is  specially  interested  in 
having  such  correction  made.2  So  it  lies  to  the  chairman  of 
a  board  of  county  supervisors  to  call  a  meeting  of  such  board 
and  to  rectify  its  minutes.8  And  the  writ  may  go  to  correct 
the  records  of  a  city  touching  the  passage  of  an  ordinance, 
in  such  manner  as  to  show  that  the  ordinance  was  regularly 
passed  as  required  by  law,  and  in  accordance  with  the  find- 
ings of  the  court.4 

§  330.  Upon  principles  analogous  to  those  already  con- 
sidered, the  courts  interfere  by  mandamus  to  compel  munici- 
pal authorities  to  allow  the  inspection  of  their  records  by 
persons  entitled  thereto,  and  the  writ  will  be  granted  in 

1  Bates  v.  Overseers  of  the  Poor,  4  Columbus  W.  Co.  v.  City  of  Co- 
14  Gray,  163.  lumbus,  46  Kan.  666.    But  the  re- 

2  Farrell  v.  King,  41  Conn.  448.  lief  has  been  denied  when  sought 
But  see  Pond  v.  Parrott,  42  Conn.  J.  3.  to  correct  the  record  of  a  board  of 

3  People  v.  Brinkerhoff,  68  N.  Y.  county  commissioners,  upon   the 
259.    But  the  writ  has  been  denied  ground  that  the  application  should 
when  sought  to  correct  the  records  first  be  made  to  the  board  itself, 
of  a  board  of  municipal  officers,  from  whose  action  an  appeal  might 
such  records    being    under    their  be    had  by  the  party  aggrieved, 
own  exclusive  control.   Wigginton  White  v.  Burkett,  119  Ind.  431. 

v.  Markley,  52  CaL  411. 
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behalf  of  a  member  of  the  municipality,  who  is  entitled  to 
an  inspection  of  its  books,  to  permit  him  to  make  such 
inspection  and  to  take  copies  and  abstracts  of  the  records  at 
his  own  cost.1  It  is,  of  course,  essential  to  the  exercise  of 
the  jurisdiction  in  such  cases,  that  the  relator  should  show 
some  interest  in  the  records  which  he  seeks  to  inspect,  and 
it  may  well  be  doubted  whether  the  writ  would  in  any  case 

«/  * 

be  allowed  upon  the  relation  of  a  mere  stranger.  But  a  resi- 
dent within  the  municipality,  who  has  been  sued  by  the  cor- 
poration for  a  violation  of  one  of  its  by-laws,  is  entitled  to 
the  aid  of  a  mandamus  to  procure  an  inspection  of  the  books 
of  the  corporation,  so  far  as  they  relate  to  the  matter  in  dis- 
pute, and  to  compel  the  clerk  of  the  corporation  to  furnish 
him  with  copies  of  its  by-laws  at  his  expense.2  And  the 
writ  may  be  granted  to  compel  a  register  of  deeds  to  allow 
the  proper  officers  of  the  county  to  have  access  to  the  records 
for  the  purpose  of  making  certain  changes  therein  which 
they  are  by  law  authorized  to  make.8  So  the  writ  may  go 
to  compel  a  municipal  officer  to  submit  his  books  and  rec- 
ords for  inspection  by  officers  who  are  entitled  to  their  ex- 
amination.4 And  a  municipal  officer,  having  charge  of  books 
of  registration  of  voters,  may  be  required  by  mandamus  to 
submit  such  books  to  be  inspected  and  copied,  upon  the  ap- 
plication of  a  voluntary  political  association  desiring  their 
use  for  the  purposes  of  a  primary  election,  in  accordance 
with  a  statute  of  the  state.5 

§  331.  When  the  laws  of  a  state  provide  that  registrars 
of  elections  shall,  as  soon  as  possible  after  an  election,  de- 
posit with  tin-  clerk  of  the  county  the  original  books  of  reg- 
ist  ration,  to  be  preserved  among  the  records  of  the  county, 
the  duty  thus  created  is  of  such  a  nature  as  to  come  within 
the  jurisdiction  by  mandamus,  and  the  writ  will  .go  to  com- 
]>«•!  such  delivery." 

1  Rex  v.  Guardians  of  Great  Far-  *  Sheriff  v.  President,  40  La.  An. 

ingdon,  9  B.  &  C.  511.  278. 

*  Harrison  v.  Williams,  4  Dow.  &  »  State  v.  Williams,  96  Mo.  13. 

Ry.  820.  «  McDiarmid  v.  Fitch,  27  Ark.  106. 

» Hawes  v.  White,  66  Me.  805. 
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§  332.  The  writ  is  sometimes  granted  against  municipal 
officers  or  local  boards  intrusted  with  the  management  of 
schools.  And  when  a  uniform  system  of  schools  is  provided 
by  the  constitution  or  laws  of  the  state,  to  which  all  chil- 
dren of  a  certain  age  are  entitled  to  admission,  the  school 
trustees  or  board  of  education  may  be  required  by  manda- 
mus to  admit  to  school  privileges  a  child  of  the  required 
age  whom  they  have  excluded  on  account  of  color.1  If,  how- 
ever, it  is  provided  by  statute  that  the  education  of  colored 
children  shall  be  in  separate  schools,  which  have  been  pro- 
vided accordingly,  the  writ  will  not  go  for  the  admission  of 
colored  children  to  a  school  allotted  to  whites.2  But  when 
officers  intrusted  with  the  management  of  public  schools  are 
invested  with  discretionary  powers  in  establishing  separate 
schools  for  colored  children,  their  discretion  will  not  be  con- 
trolled by  the  courts,  and  they  will  not  be  compelled  by 
mandamus  to  admit  a  colore'd  child  to  a  school  provided  for 
white  children,  when  they  have  furnished  other  and  adequate 
school  facilities  for  colored  children.8  Nor  will  it  go  to  re- 
store a  child  to  a  public  school  when,  if  granted,  it  would  be 
unavailing,  the  term  of  school  having  elapsed.4  But  it  will 
lie  to  compel  school  directors,  or  a  board  of  education  in- 
trusted with  the  management  of  public  schools,  to  admit  to 
the  public  schools  a  pupil  whom  they  have  excluded  for  dis- 
regarding an  order  which  was  in  excess  of  the  powers  of 
such  directors.5  So  the  writ  will  be  granted  against  the 


1  State  v.  Duffy,  7  Nev.  342;  Peo- 
ple v.  Board  of  Education  of  De- 
troit, 18  Mich.  400;  Clark  v.  Board 
of  Directors,  24  Iowa,  266;  Smith 
v.  Directors,  40  Iowa,  518;  Dove  v. 
Independent    School   District,    41 
Iowa,  689;  People  v.  Board  of  Edu- 
cation, 127  III  613;  Kaine  v.  Com- 
monwealth, 101  Pa.  St.  490.    See, 
also,  Maddox  v.  Neal,  45  Ark.  121. 

2  Ward  v.  Flood,  48  Cal.  36;  Cory 
v.  Carter,  48  Ind.  327. 

3  State  v.  Gray,  93  Ind.  303.    In 


Hancock  v.  District  Township,  78 
Iowa,  550,  mandamus  was  held  to 
be  the  appropriate  remedy  to  com- 
pel officers  having  charge  of  pub- 
lic schools  to  provide  a  school  for 
children  entitled  thereto,  but  the 
relief  was  refused  upon  the  ground 
that  the  respondents  had  not  neg- 
lected any  duty  in  the  premises. 

^Cristman  v.  Peck,  90  111.  150. 

5  Perkins  v.  Board  of  Directors, 
56  Iowa,  476;  State  v.  Board  of  Edu- 
cation, 63  Wis.  234. 
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officers  of  a  school  district,  requiring  them  to  conform  to  the 
law  regulating  the  discharge  of  their  duties,  and  to  carry  out 
the  directions  of  the  district,  or  to  reinstate  a  teacher  whom 
they  have  removed  without  authority  for  so  doing.1  But 
the  courts  will  not  interfere  to  correct  a  mere  temporary 
irregularity  in  the  affairs  of  a  school  district,  such  as  a  tem- 
porary removal  of  the  school  from  the  proper  school-house, 
no  permanent  injury  being  contemplated,  and  the  period  of 
such  removal  having  almost  expired.2 

§  332(2.  When  it  is  the  duty  of  the  directors  of  a  school 
district  to  introduce  into  the  public  schools  certain  text-books 
which  have  been  legally  adopted,  the  directors  having  no 
discretion  in  the  premises,  the  performance  of  such  duty  may 
be  exacted  by  mandamus.3  And  when  the  proper  authorities 
of  a  school  district  have  selected  certain  text-books  for  use 
in  their  schools,  and  have  afterward  illegally  attempted  to 
change  their  action  and  to  substitute  other  books,  mandamus 
will  lie  at  the  suit  of  a  parent  to  compel  the  school  au- 
thorities to  allow  his  children  to  use  the  text-books  leg-all  v 

o          v 

selected.4  But  the  writ  will  not  go,  upon  the  application  of 
a  publisher,  to  compel  a  teacher  in  a  public  school  to  use  the 
text-books  required  by  law  to  be  used  in  the  schools,  the 
teacher  being  a  mere  employee  or  subordinate  of  the  school 
officials,  and  not  occupying  the  position  of  a  public  officer.5 
§  332J.  Mandamus  will  lie  against  a  board  intrusted  with 
the  management  of  public  schools  to  compel  them  to  dis- 
continue the  reading  of  the  Bible  in  such  schools,  upon  the 
application  of  citizens  and  tax-payers  of  the  school  district, 
the  relief  being  granted  upon  the  ground  that  the  compul- 
sory reading  of  the  Bible  is  a  species  of  sectarian  instruction 
prohibited  by  the  constitution  of  the  state.6  And  the  olli- 
cers  of  a  school  district  may  bo  required  by  mandamus  to 

1  Oilman  v,  Bassett,  33  Conn.  298;  <  State  v.  Board  of  Education,  33 
Morley  v.  Power,  5  Lea,  691.  Ohio  St.  368. 

2  Colt  v.  Roberts,  28  Conn.  330.  •  Heath  v.  Johnson,  36  W.  V;i .  > & 

3  State   v.   School    Directors   of  6  State  v.  District  Board,  7(5  W  is. 
Springfield,  74  Mo.  21.  177.     In    Scripture    v.  Burns,    59 
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permit  the  children  of  relator  to  attend  a  public  school  in 
such  district,  when  they  are  entitled  to  such  attendance.1 
But  the  writ  will  not  go  to  control  the  discretion  of  a  board 
of  school  directors  concerning  the  admission  to  a  district 
school  of  a  pupil  not  residing  within  the  district.2  The  writ 
will  lie  in  behalf  of  a  tax-payer  of  a  school  district,  whose 
children  attend  a  public  school,  to  compel  the  trustees  to 
carry  out  the  directions  of  the  electors  of  the  district  at  a 
meeting  held  for  that  purpose,  requiring  the  trustees  to  re- 
build a  school-house  upon  the  old  location  after  its  destruc- 
tion by  tire,  instead  of  building  elsewhere.3  So  when  it  is 
the  duty  of  the  trustees  of  public  schools  of  a  township  to 
create  a  new  school  district,  upon  the  petition  of  a  given 
number  of  voters  of  the  proposed  new  district,  the  statute 
giving  no  discretion  to  such  trustees,  the  writ  will  go  to 
compel  the  performance  of  such  duty.4  And  since  the  school 
trustees  represent  the  public  in  respect  to  all  matters  in- 
trusted to  them  by  law,  the  final  judgment  awarding  a  man- 
damus against  them  in  such  a  case  is  binding  and  conclusive 
upon  the  public  and  upon  all  parties  in  interest,  as  to  all  ob- 
jections which  might  have  been  urged  against  the  legality 
of  the  proceedings  for  the  organization  of  the  new  district.5 
And  the  writ  will  go  to  compel  school  directors  to  act  upon 
a  petition  to  detach  certain  territory  from  the  school  dis- 
trict and  to  restore  it  to  the  district  to  which  it  properly 
belongs.6  And  when  it  is  the  duty  of  a  board  of  county 

Iowa,  70,  the  writ  was  denied  to  quired  by  statute  to  authorize  the 

compel  the  directors  of  a  school  granting  of  a  mandamus, 

district  to  cause  school  to  be  main-  J  State  v.  Palmer,  18  Neb.  644 

tained  in  a  public  school-house  in-  2  State  v.  Joint  School  District 

stead  of  in  a  rented  building,  and  to  No.  1,  65  Wis.  681. 

enforce  a  statute  of  the  state  for-  3Eby  v.  School  Trustees,  87  CaL 

bidding  sectarian  instruction    in  166. 

the  public  schools,  it  not  appear-  4  Trustees  of  Schools  i-.  People,  76 

ing  that  plaintiff  had  demanded  111.  621;  Same  v.  Same,  121  III  552. 

of  defendants  the  performance  of  5  School  Directors  v.  School  Di- 

their  duty  as  to  the  matters  in  rectors,  135  I1L  464 

question,  such  demand  being  re-  6Odendahl  v.  Russell,  86  Iowa, 

669. 
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commissioners  to  establish  a  school  for  the  instruction  of 
truant  children  who  may  be  convicted  by  law,  when  re- 
quested to  establish  such  school  by  three  or  more  towns  in 
the  county,  the  performance  of  such  duty  may  be  required, 
by  mandamus.1 

§  332c.  In  most  of  the  states  of  this  country,  officers  in- 
trusted with  the  management  of  public  schools  are  invested 
•with  discretionary  powers  concerning  the  employment  of 
teachers,  and  the  tendency  of  the  courts  is  against  any  judi- 
cial interference  with  or  control  over  these  officers  in  the 
exercise  of  such  discretion.  And  whenever  such  officers  are 
intrusted  with  discretionary  powers  as  to  the  selection  or 
employment  of  teachers,  mandamus  will  not  go  to  control 
their  discretion  or  to  compel  them  to  appoint  one  whom 
they  have  rejected,  or  to  approve  a  contract  for  the  employ- 
ment of  a  teacher,  since  the  courts  will  not  interfere  by  man- 
damus with  the  exercise  of  discretionary  powers  intrusted 
by  law  to  public  officers.2  And  when  the  trustees  of  the 
public  schools  of  a  city  are  empowered  by  law  to  establish 
reasonable  regulations  for  the  government  of  schools,  and 
to  prescribe  the  branches  of  study  which  shall  be  pursued, 
and  in  the  exercise  of  such  power  they  have  established  a 
rule  requiring  all  pupils  at  stated  intervals  to  devote  a  cer- 
tain period  of  time  to  the  study  and  practice  of  music,  man- 
damus will  not  go  to  compel  them  to  reinstate  a  pupil  who 
has  been  suspended  for  violating  such  rule.3  And  the  writ 
has  been  refused  when  sought  to  compel  a  board  of  school 
directors  to  remove  and  relocate  a  school-house.4  So  \vhon 
a  school  trustee  of  a  township  is  empowered  to  determine 
when  any  public  school  in  the  township  shall  be  discontin- 
ued, and  in  the  exercise  of  such  power  he  has  discontinued 
a  school  because  of  insufficient  attendance  to  justify  its  main- 

JCity  of  Lynn  v.  County  Com-  Pa.  St.  368;  Wintz  v.  Board  of  Ed- 
missioners,  148  Mass.  148.  ucation,  28  W.  Va.  2-JT. 

2  Commonwealth    v.   Jenks,  154        3  State  v.  Webber,  108  Ind.  31. 

f.  Warner,  81  Iowa,  335. 
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tenance,  the  writ  will  not  go  to  compel  him  to  re-establish 
such  school.1 

§  333.  Mandamus  will  lie  to  prevent  a  municipal  officer 
from  setting  at  naught  the  will  of  the  corporation  by  refus- 
ing to  carry  out  its  instructions.  For  example,  when  a  city 
has,  through  its  common  council,  directed  the  purchase  of 
certain  lands,  and  that  payment  therefor  be  made  in  bonds 
of  the  corporation,  but  the  officer  whose  duty  it  is  to  deliver 
the  bonds  refuses  so  to  do,  sufficient  cause  is  presented  for 
relief  by  mandamus,  and  the  party  aggrieved  will  not  be 
put  to  his  action  for  specific  performance.2  And  when  it  is 
the  duty  of  the  mayor  an'd  council  of  a  city  to  execute  and 
deliver  to  a  purchaser  bonds  of  the  city,  which  have  been 
authorized  for  the  construction  of  water-works,  the  perform- 
ance of  this  duty  may  be  required  by  mandamus.8  But  the 
writ  will  not  go  to  compel  the  issuing  of  bonds  of  a  city, 
which  have  been  voted  by  the  electors  for  the  purchase  of 
water-works,  when  such  purchase  would  increase  the  indebt- 
edness of  the  city  beyond  the  limit  fixed  by  its  charter.4 

§  334.  It  being  a  common-law  offense  to  refuse  to  serve 
in  a  public  office  to  which  one  has  been  elected,  mandamus 
will  lie  to  compel  a  municipal  officer,  duly  elected,  to  take 
the  official  oath  and  enter  upon  the  duties  of  his  office.5  And 
the  writ  will  issue  in  such  a  case,  notwithstanding  he  has 
paid  a  fine  provided  by  a  by-law  of  the  corporation  for  not 
accepting  an  office,  when  the  by-law  does  not  declare ,  that 
the  fine  shall  be  in  lieu  of  service.6  But  it  will  not  lie  to 
compel  a  meeting  of  the  authorities  of  a  municipal  corpora- 
tion for  the  purpose  of  considering  the  removal  of  certain 
municipal  officers  because  of  their  non  residence,  even  under 
a  charter  requiring  all  officers  to  be  residents  within  the 
limits  of  the  municipality,  the  granting  of  the  writ  for  such 
purpose  being  without  the  sanction  of  precedent.7 

i  Tufts  v.  State,  119  Ind.  232.  »King  v.  Bower,  1  B.  &  C.  247; 

'People  v.  Brennan,  39  Barb.  522.  People  v.  Williams,  145  111.  573. 

3  Smalley  v.  Yates,  36  Kan.  519.  6  King  v.  Bower,  1  B.  &  C.  247. 

4  Ironwood  W.  Co.  v.  Trebilcock,  7  King  v.   Mayor    of    Totness,  5 
99  Mich.  454.  Dow.  &  Ey.  481.     But  the  writ  was 
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§  335.  The  writ  may  be  granted  for  the  protection  of  a 
municipal  corporation  against  persons  claiming  to  act  for 
and  to  represent  it  in  a  public  or  official  capacity,  but  with- 
out authority.  Thus,  when  certain  persons  claim  to  act  as 
a  building  committee  for  the  construction  of  public  build- 
ings, without  being  properly  authorized  so  to  act,  they  may 
be  compelled  by  mandamus  to  surrender  to  the  corporate- 
authorities  the  plans  and  specifications  in  their  possession 
for  the  construction  of  such  public  buildings.1 

§  336.  "While  mandamus  is  the  proper  remedy  to  compel 
municipal  officers  having  charge  of  a  public  fund  to  distrib- 
ute money  due  from  such  fund  to  the  persons  properly  en- 
titled thereto,2  yet  the  writ  will  not  issue  for  this  purpose 
when,  if  granted,  it  would  prove  unavailing.  And  when 
town  trustees,  having  charge  of  public  funds,  are  directed  by 
an  alternative  mandamus  to  pay  to  certain  religious  societies 
amounts  claimed  as  due  them  from  such  funds,  the  writ  will 
not  be  made  peremptory  if  it  appears  by  the  return  that 
the  predecessors  of  the  trustees,  to  whom  the  alternative  writ 
was  directed,  had  decided  that  the  relators  were  not  entitled 
to  the  mcxiey,  and  had  accordingly  distributed  it  to  others. 
In  such  a  case,  the  money  not  being  subject  to  the  order  of 
the  respondents,  the  peremptory  writ,  if  granted,  must  nec- 
essarily prove  unavailing,  and  this  of  itself  constitutes  a  suf- 
ficient objection  to  its  being  granted.3 

§  337.  As  regards  the  parties  to  whom  the  writ  should 
be  directed,  when  its  purpose  is  to  compel  the  performance 
of  official  duties  incumbent  upon  a  municipal  corporation,, 
the  earlier  English  practice  was  to  direct  it  to  the  body  pol- 
itic by  its  corporate  name;  and  it  has  been  held  a  sufficient 
ground  for  quashing  the  writ  that  it  was  not  thus  directed, 
but  ran  to  the  mayor  and  aldermen  of  the  municipality.4' 

granted  in  an  early  case  in  the  a  East  Saginaw  v.  Saginaw  Co. 

king's  bench  to  compel  a  munici-  Treasurer,  44  Midi.  -,';::. 

pal  corporation  to  admit  an  ap-  3  State  v.  Trustees  of  Warren  Co., 

prentice  to  his    freedom.    Town-  1    Ohio    (3d    ed.)    800;    Universal 

send's  Case,  1  Lev.,  part  I,  91.  Church  v.  Trustees,  6  Ohio,  1 1 •>. 

i  State  v.  Kirklcy,  29  Md.  85.  <  Regina  v.  Mayor  of  Hereford,  » 
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In  this  country,  however,  the  earlier  rule  has  not  been  fol- 
lowed, and  it  seems  to  be  settled  that  the  writ  may  properly 
be  directed  to  the  mayor  and  aldermen  without  running  to 
the  municipality  in  its  corporate  name.1  And  since  proceed- 
ings by  mandamus  against  municipal  officers  to  compel  the 
performance  of  their  official  duties  are  virtually  proceedings 
against  the  corporation  itself,  rather  than  against  its  individ- 
ual officers,  it  is  no  bar  to  the  exercise  of  the  jurisdiction 
against  a  board  of  such  officers  that  the  term  of  a  portion 
of  them  has  expired,  and  that  a  new  board,  composed  in  part 
of  different  members,  has  been  formed.2  And  such  a  change 
in  the  membership  of  the  board  does  not  so  change  the  par- 
ties as  to  abate  the  proceedings,  the  judgment  of  the  court 
being  obligatory  upon  the  members  of  the  board  actually  in 
office  at  the  time  of  its  rendition.3  Upon  the  same  principle 
of  treating  the  proceedings  against  the  municipal  officer  as 
proceedings  instituted  against  him  in  his  official  rather  than 
in  his  individual  capacity,  it  is  held,  when  service  of  process 
and  of  the  necessary  papers  has  been  had  upon  the  officer, 
that  any  proceedings  which  they  might  warrant  against  him 
may  be  had  against  his  successor  without  beginning  de  novo.* 


Salk.  701.  And  see  King  v.  Taylor, 
3  Salk.  231.  But  see  King  v.  Mayor 
of  Abingdon,  Ld.  Raym.  559. 

i  Mayor  v.  Lord,  9  Wall.  409.  See, 
also,  City  Council  v.  Hickman,  57 
Ala.  338. 

2Maddox  v.  Graham,  2  Met.  (Ky.) 
56;  Commissioners  of  Columbia  v. 


Bryson,  13  Fla.  281.  And  see  Clark 
v.  McKenzie,  7  Bush,  523. 

8  Maddox  v.  Graham,  2  Met.  (Ky.) 
56;  Commissioners  of  Columbia  v. 
Bryson,  13  Fla.  281. 

4  State  v.  Gates,  22  Wis.  210;  State 
v.  City  of  Madison,  15  Wis.  30.  And 
see  Lindsey  v.  Auditor  of  Ken- 
tucky, 3  Bush,  231. 


CHAP.  V.]        TO  MUNICIPAL  CORPORATIONS.  331 


II.     AUDITING  AND  PAYMENT  OP  MUNICIPAL  OBLIGATIONS. 

}  338.    The  jurisdiction  stated. 

339.  Mandamus  refused  when  claimant  has  other  remedy. 

340.  Illustrations  of  the  rule;  remedy  need  not  be  a  special  one;  in- 

ability of  corporation  to  pay  judgment. 

341.  The  rule  applied  to  salaries  of  municipal  officers. 

342.  Writ  refused  against  mayor  to  countersign  warrant;  doubt  as 

to  person  entitled. 

343.  Writ  refused  to  correct  illegal  tax. 

344    Legal  remedy  must  be  adequate  to  bar  mandamus. 

345.  Discretion  of  auditing  officers  not  controlled  by  mandamus; 

the  doctrine  applied. 

346.  Writ  refused  when  officers  have  passed  upon  and  rejected  de- 

mands. 

347.  Auditing  board  estopped  by  its  awn  decision. 

348.  Distinction  between  setting  officers  in  motion  and  controlling 

their  action. 

349.  Mandamus  the  proper  remedy  to  test  jurisdiction  of  auditing 

officers. 

350.  Services  authorized  by  law  and  made  a  charge  against  county. 

351.  Mandamus  lies  to  compel  drawing  of  warrant  for  claim  allowed ; 

applications  of  the  rule ;  interest  allowed. 

333.    Want  of  funds  a  bar  to  relief. 

353.  Warrant  for  claim  allowed  by  supervisors;  permissive  statute 
construed  as  obligatory. 

M~>  k    Writ  refused  in  aid  of  contracts  ultra  vires. 

855.    Belief  barred  by  statute  of  limitations. 

336.  Mandamus  lies  for  payment  of  claim  allowed;  the  rule  illus- 
trated and  applied. 

'•'>'n.  Specific  appropriation;  special  fund;  want  of  funds;  fraud; 
illegal  appointment  cured  by  subsequent  legislation. 

358.  Refusal  necessary;  claim  should  be  allowed;  particular  sum 
due  should  be  shown. 

358o.  Relief  refused  when  anything  remains  to  be  done;  want  of  no- 
tice; fraudulent  claim. 

339.    Money  must  be  held  by  the  officer  as  corporate  funds. 

360.  Liability  must  have  been  incurred  by  proper  authority. 

361.  Writ  refused  when  money  may  be  recovered  by  action  at  law; 

claim  not  allowed ;  effect  of  garnishment. 

362.  Payment  must  be  actually  due;  expiration  of  term;  effect  of 

injunction  against  payment. 

363.  Amount  of  payment  limited  by  amount  of  fund ;  want  of  f unds. 
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§  364.    Duty  of  respondent  must  be  shown;  payment  by  delivery  of 
municipal  bonds. 

365.  Payment  of  judgments  against  municipality  enforced  by  man- 

damus. 

365a.  Dormant  judgment;  taxing  power  exhausted;  federal  practice; 
copies  of  execution. 

366.  Issuing  of  municipal  bonds  for  property  condemned  for  public 

purposes. 

367.  Writ  granted  to  compel  delivery  of  funds  by  county  treasurer; 

redemption  from  tax  sale. 

367o.  Effect  of  delay;  doubt  as  to  right  or  duty. 
3676.  Resignation  no  bar;  alias  writ. 

§  338.  The  auditing  and  payment  of  demands  against 
municipal  corporations,  such  as  for  salaries,  services  ren- 
dered, materials  furnished,  and  the  like,  have  afforded  fre- 
quent occasion  for  invoking  the  extraordinary  aid  of  the 
courts  by  mandamus  in  behalf  of  claimants  against  munici- 
palities. The  power  of  passing  upon  and  allowing  claims 
of  this  nature,  although  sometimes  vested  in  a  particular 
officer  of  the  municipal  corporation,  more  frequently  rests 
with  a  board  of  officers,  such  as  a  board  of  supervisors  of 
a  county  or  town,  to  whom  is  intrusted  the  duty  of  audit- 
ing claims  which  may  be  properly  presented  against  the 
municipality. 

§  339.  The  first  point  to  be  observed  in  determining 
whether  the  courts  will  interfere  in  this  class  of  cases  is 
whether  any  other  legal  and  specific  remedy  exists,  by  ac- 
tion at  law  or  otherwise,  adequate  to  afford  relief  to  the 
party  aggrieved.  And  the  rule  is  too  firmly  established  to 
admit  of  doubt  or  controversy,  that  if  there  be  any  other 
adequate  and  specific  remedy,  such  as  an  action  at  law 
against  the  corporation,  by  which  relief  may  be  had  by  the 
aggrieved  claimant,  mandamus  will  not  lie  to  compel  munici- 
pal authorities,  or  their  auditing  boards  or  officers,  either  to 
audit  or  to  pay  claims  against  the  corporation.1  Indeed,  the 

i  Mansfield  v.  Fuller,  50  Mo.  338;  v.  County  Court  of  Platte  Co.,  83 
Ward  v.  County  Court,  Ib.  401;  Mo.  539;  Commonwealth  v.  Corn- 
State  v.  Marshall,  82  Mo.  484; -State  missioners  of  Allegheny,  16  S.  & 
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rule  is  simply  the  application  of  the  principle  which  underlies 
the  entire  jurisdiction  by  mandamus,  that  the  existence  of 
another  adequate  and  specific  legal  remedy  is  a  bar  to  re- 
lief by  this  extraordinary  writ,  and  the  courts  will  put  in 
requisition  their  extraordinary  powers  only  in  cases  Avhere 
no  remedy  may  be  had  in  the  usual  course  of  proceedings 
at  law.  And  it  is  not  the  province  of  mandamus  to  settle 
differences  of  opinion  between  municipal  authorities  and 
claimants  as  to  amounts  due  for  services  rendered.  All  such 
cases  of  disputed  accounts  or  claims  against  the  municipality 
should  be  referred  to  the  arbitrament  of  a  jury,  or  to  the 
ordinary  process  of  the  courts,  and  they  will  not  be  de- 
termined by  proceedings  in  mandamus.1  And  the  fact  that 
the  claimant  has  lost  his  remedy  at  law,  or  is  in  such  position 
that  he  can  not  avail  himself  of  that  remedy,  will  not  war- 
rant a  mandamus  when  his  own  laches  has  deprived  him  of 
his  legal  remedy.2  So  when  an  adequate  remedy  exists  by 
appeal,  if  the  demand  or  claim  is  disallowed,  relief  by  man- 
damus will  be  denied.8 

§  340.    Application  of  the  rule  above  discussed  has  been 
made  to  the  case  of  the  holder  of  county  orders,  drawn  upon 

R.  317;  Inhabitants  of  Lexington  Green,  58  N.  Y.   295;  Crandall  v. 

v.   Mulliken,  7  Gray,  280;  Whee-  Amador  Co.,  20  Cal.  72;  State  v. 

lock    v.    Auditor,  130    Mass.    486;  County  Judge  of  Floyd,  5  Iowa, 

State  v.  Mayor  of  Lincoln,  4  Neb.  380;  Burnet  v.  Auditor,  12   Ohio, 

260;  State  v.  Township  Committee,  54;  State  v.  Supervisors  of  Sheboy- 

: ;  X.  J.  L.  84 ;  Elmendorf  v.  Board  of  gan,  29  Wis.  79. 

Finance,  41  N.  J.  L.  135;  Portwood  1  Burnet  v.  Auditor,  12  Ohio,  54; 

r.  Montgomery  Co.,  52  Miss.  523;  Commonwealth  v.  Commissioners 

People  v.  Common  Council  of  De-  of  Allegheny,  16  S.  &  R  317.    But 

troit,  34  Mich.  201;  People  v.  Clark  in  the  latter  case  it  is  implied  that 
Co.,  50  111.  213;  Commissioners  of /after  judgment  against  the  muniri- 

Johnson  County  v.  Hicks,  2  Ind.  pal  authorities  the  writ  m:iy  i^u,- 

.T.'T;  People  v.  Supervisors  of  Che-  to  enforce  its  payment.    But  see 

nango,  11  N.  Y.  563;  People  v.  Mayor  Ex  parte  Loy,  59  Ind.  235. 

at  New  York,  25  Wend.   680;  Ex  » State  v.  Supervisors  of  Sheboy- 

ixirte  Lynch,  2  Hill,  45;  People  v.  gan,  29  Wis.  79. 

Thompson,    25    Barb.    73;    People  3  State  v.  County  Court,  109  Mo. 

v.    Wood,    35    Barb.    653;    People  218;  State  v.  Merrell,  43  Neb.575. 
v.  Booth,  49   Barb.  31;  People  v. 
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the  general  fund  of  a  county,  and  it  is  held  that  the  holder 
of  such  orders,  being  entitled  to  judgment  against  the 
county  in  case  of  non-payment,  must  pursue  that  remedy, 
and  is  not  entitled  to  the  aid  of  a  mandamus.1  So  when  a 
statutory  remedy  is  provided  by  action  against  a  county  in 
behalf  of  one  aggrieved  by  the  failure  of  the  county  board 
of  supervisors  to  allow  his  claim,  he  will  be  left  to  pursue 
this  remedy,  and  will  be  denied  relief  by  mandamus.2  And 
it  is  not  necessary  that  the  remedy  afforded  by  law  should 
be  a  special  and  particular  remedy  provided  for  that  par- 
ticular case,  but  it  is  a  sufficient  bar  to  the  exercise  of  the 
jurisdiction,  as  in  case  of  the  refusal  of  county  authorities 
to  audit  a  claim  and  draw  their  warrant  for  its  payment, 
that  a  remedy  exists  by  an  action  in  the  ordinary  form 
against  the  county  as  a  body  corporate.3  Nor  is  the  appli- 
cation of  the  rule  affected  by  the  fact  that  the  county  will 
not  have  property  out  of  which  a  judgment  may  be  satisfied, 
if  obtained.  In  such  a  case,  the  law  affording  the  claimant 
a  plain  and  adequate  remedy  by  which  his  claim  may  be  ad- 
judicated and  the  amount  be  ascertained,  the  ability  of  the 
debtor  to  pay  the  judgment  is  not  a  legitimate  subject  of 
inquiry  on  proceedings  for  mandamus.4 

§  341.  In  conformity  with  the  general  rule,  it  is  held  that 
mandamus  will  not  lie  to  municipal  authorities  requiring 
them  to  pay  salaries  which  are  due  from  the  corporation  to 
its  officers,  a  salary  being  regarded  as  an  indebtedness  of  the 
corporation  which  may  be  enforced  by  an  action  of  assump- 
sit  or  by  an  action  on  the  case  for  neglect  of  corporate  duty, 
and  mandamus  is  not  designed  as  a  remedy  for  the  collec- 
tion of  debts.5  And  when  the  salary  has  already  been  paid 

1  People  v.  Clark  County,  50  111.  5  People  v.  Mayor  of  New  York, 
213.  25  Wend.  680;  Ex  parte  Lynch,  2 

2  Crandall  v.  Amador  Co.,  20  Cal.  Hill,  45;  People  v.  Thompson,  25 
72.  Barb.  73;  State  v.  Hannon,  38  Kan. 

3  State  v.  County  Judge  of  Floyd,  593.    See,  contra,  People  v.  Smith, 
5  Iowa,  380.  77  N.  Y.  347;  People  v.  Board  of 

4  State  v.  County  Judge  of  Floyd,  Police  Commissioners,  114  N.   Y. 
5  Iowa,  380.  245;  Speed  v.  Common  Council,  100 
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to  another  person  as  the  officer  de  facto  in  actual  possession 
of  the  office,  the  writ  will  not  be  granted  to  compel  pay- 
ment for  the  time  thus  covered,  and  the  party  aggrieved 
will  be  left  to  his  remedy  by  action  against  him  who  has  re- 
ceived the  salary.1  So  the  writ  will  not  go  to  compel  the 
payment  of  money  due  from  a  school  district  to  a  teacher 
before  judgment  has  been  obtained  for  the  amount  due.2 

§  342.  The  writ  does  not  lie  to  the  mayor  of  a  city  to 
countersign  a  warrant  for  labor  performed  for  the  city  under 
contract,  even  though  the  account  has  been  approved  by  the 
city  officers,  since  ample  remedy  exists  by  action  against 
the  city.8  So  when  doubt  exists  as  to  the  person  properly 
entitled  to  the  money,  it  being  claimed  by  another  person 
who  has  brought  suit  therefor,  mandamus  will  be  refused, 
and  the  claimant  will  be  left  to  his  remedy  by  action  against 
the  corporation.4  And  the  relief  has  been  denied  when  sought 
by  an  equitable  assignee  of  the  original  creditor,  the  cred- 
itor having  assigned  a  portion  of  the  amount  due  him  for 
services  rendered  to  a  county.8 

§  343.  Mandamus  will  not  lie  against  a  board  of  county 
supervisors,  requiring  them  to  audit  and  allow  a  claim  against 
the  county  for  the  amount  of  a  tax  illegally  imposed  by  them, 
and  enforced  by  a  sale  of  relator's  property,  the  remedy  by 
action  at  law  against  the  supervisors  being  deemed  sufficient.6 
Nor  will  the  writ  be  granted  to  require  a  board  of  auditing 
officers  to  audit  a  demand  which  is  not  a  legal  charge  against 
the  municipality.7 

§  344.  Notwithstanding  the  rule  is  well  established  de- 
nying the  writ  against  municipal  authorities  for  the  enforce- 
ment of  claims  against  the  corporation  when  other  remedy 
may  be  had  at  law,  it  is  to  be  accepted  with  the  qualifica- 

Mich.  92;  Morley  v.  Power,  5  Lea,  5Foote  v.  Supervisors,  67  Miss. 

691.  156. 

1  People  v.  Brennan,  45  Barb.  457.  6  People  v.  Supervisors   of  Che- 

z  Rogers  v.  People,  68  111.  154.  nango,  11  N.  Y.  568. 

8  People  v.  Wood,  85  Barb.  653.  '  People  v.  Town  Auditors,  74  N. 

4  People  v.  Booth,  49  Barb.  81.  Y.  810;  People  v.  Board  of  Town 

Auditors,  75  N.  Y.  316. 
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tion  that  the  existing  legal  remedy  is  adequate  to  meet  the 
exigencies  of  the  case.  And  when  a  person  injured  by  the 
laying  out  of  a  highway  has  a  remedy  by  a  statutory  action 
against  the  town  for  the  amount  of  damages  sustained,  he 
may  yet  be  entitled  to  a  mandamus  to  compel  the  town  su- 
pervisors to  audit  his  claim,  when  it  is  probable  that,  if  judg- 
ment should  be  obtained  against  the  town,  its  collection 
would  have  to  be  enforced  by  mandamus  to  the  town  au- 
thorities, directing  them  to  levy  a  tax  in  payment  of  the 
judgment.1 

§  345.  Another  rule  applicable  to  the  class  of  cases  under 
consideration,  and  of  equal  importance  with  that  already 
considered,  is,  that  the  exercise  of  the  discretion  properly 
vested  by  law  in  municipal  bodies  or  their  officers,  as  to  the" 
nature  and  amount  of  claims  to  be  allowed  against  the  cor- 
poration, is  not  subject  to  control  by  mandamus.  And 
Avhen  a  board  of  municipal  authorities,  or  an  officer  of  a 
municipal  corporation,  is  intrusted  with  functions  of  a  quasi- 
judicial  nature  in  passing  upon  and  allowing  claims  against 
the  corporation,  requiring  the  exercise  of  judgment  and  dis- 
cretion, the  decision  of  such  board  or  officer  will  not  be  re- 
vised* by  mandamus.  And  while  the  writ  may  properly 
issue  to  compel  action  upon  a  claim  presented,  it  will  not 
direct  the  particular  action  which  shall  be  had,  or  compel 
the  allowance  of  any  specified  sum.2  Thus,  when  a  board 
of  county  supervisors  is  vested  by  law  with  discretionary 
powers  as  to  the  amount  of  salary  to  be  allowed  an  officer 
of  the  county,  they  are  not  subject  to  control  by  mandamus 
as  to  the  amount  which  they  shall  allow.3  So  when  it  is 
necessary  for  county  supervisors,  in  passing  upon  an  account 
presented  against  the  county  for  services  rendered,  to  deter- 

1  State  v.  Wilson,  17  Wis.  687.  Board  of  Apportionment,  52  N.  Y. 

2  Board  of  Police  v.  Grant,  17  224;  Miller  v.  County  Court,  34  W. 
Miss.  77;  People  v.  Johnson,  17  CaL  Va.  285;  State  v.  Flad,  108  Mo.  614. 
305;  People  v.  Supervisors  of  Liv-  See,    also,    Dechert    v.    Common- 
ingston  Co.,  26  Barb.  118;  People  v.  wealth,  113  Pa.  St.  229. 

Wood,    35    Barb.    653;    People    v.        8  People  v.  Johnson,  17  CaL  305. 
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mine  the  number  of  days  of  actual  service,  their  decision  as 
to  this  matter  will  be  regarded  as  a  judicial  decision  and 
not  subject  to  revision  by  proceedings  in  mandamus.1  And 
in  general  it  may  be  said  that  when  the  functions  and  powers 
of  a  board  of  auditing  officers  as  prescribed  by  law  are  of  a 
judicial  nature,  in  respect  to  claims  against  the  municipality, 
and  not  simply  ministerial,  and  in  the  exercise  of  their  duties 
they  are  obliged  to  hear  and  to  consider  all  objections  pre- 
sented, and  to  exercise  their  judgment  upon  the  facts  thus 
shown,  their  action  will  not  be  coerced  or  controlled  by 
mandamus.2 

§  346.  It  follows,  necessarily,  from  the  doctrine  discussed 
in  the  preceding  section,  that  when  the  authorities  of  a  mu- 
nicipal corporation,  vested  with  powers  of  a  quasi-judicial 
nature  as  to  the  auditing  and  payment  of  demands  against 
the  body  corporate,  have  exercised  their  judgment  and 
passed  upon  claims  within  their  jurisdiction  and  properly 
presented  to  them,  their  decision,  like  that  of  any  judicial 
tribunal,  is  final  and  conclusive  until  reversed  in  a  legal  and 
proper  manner,  and  mandamus  will  not  lie  to  control  such 
decision,  or  to  compel  the  municipal  authorities  to  audit  or 
pay  demands  against  the  corporation  which  they  have  dis- 
allowed.3 And  the  rule  obtains,  notwithstanding  the  party 

1  People  v.  Supervisors  of  Living-  ery  Co.,  52  Miss.  523;  State  v.  Com- 
ston  Co.,  26  Barb.  118.  missioners  of  Hamilton  Co.,  20  Ohio 

2  People  v.  Board  of  Apportion-  St.  364;  People  v.  Barnes,  114  N.  Y. 
ment,  52  N.  Y.  224;  State  v.  Mer-  317.    But  see,  contra,  People  v.  Su- 
rell,  43  Neb.  575.    See,  also,  State  pervisors  of  Westchester,  73  N.  Y. 
v.  Churchill,  37  Neb.  702.  173,  where  it  is  held  that  a  board 

8  Commonwealth  v.  County  Com-  of  county  supervisors,  having  au- 

missioners,  5  Binn.  536;  Tilden  v.  dited  an  account  for  services  ren- 

Supervisors  of  Sacramento  Co.,  41  dered,  and  having  allowed  more 

Cal.  68;  Whitesides  v.  Stuart,  91  than  was  lawfully  due,  mandamus 

Tenn.  710;  People  v.  Supervisors  of  would  lie  in  behalf  of  a  tax-payer 

Albany,  12  Johns.  Rep.  414;  People  to  direct  the  board  to  reconsider 

v.  Supervisors  of  N.  Y.,  1  Hill,  362.  and  revoke  their  action  as  to  the 

And  see  Carroll  v.  Board  of  Police,  excess  allowed. 
28  Miss.  88;  Portwood  v.  Montgom- 
22 
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aggrieved  is  remediless  at  law,  either  by  action  or  otherwise.1 
So  when  the  duty  is  incumbent  upon  a  county  board  of  su- 
pervisors of  auditing  and  passing  upon  certain  demands 
against  the  county,  as  to  which  they  are  vested  with  discre- 
tionary powers,  and  in  the  exercise  of  their  discretion  they 
have  passed  upon  and  allowed  the  demands  as  to  a  part,  but 
rejected  the  residue,  mandamus  will  not  lie,  since  the  courts 
Avill  not  by  this  writ  disturb  the  judgment  of  inferior  tri- 
bunals upon  matters  properly  resting  within  their  jurisdic- 
tion.2 So  when  a  board  of  county  commissioners  have 
passed  upon  and  refused  to  allow  a  demand  against  a  county, 
mandamus  will  not  go  to  their  successors  in  office  to  compel 
them  to  audit  the  claim.3 

§  347.  Indeed,  in  the  application  of  the  rule,  not  only 
the  court,  but  the  auditing  board  itself,  is  estopped  by  its 
decision,  and  will  not  be  permitted  to  go  behind  it,  or  to 
question  its  propriety.  Thus,  when  a  board  of  county  offi- 
cers, vested  with  powers  of  a  quasi-judicial  nature  as  to 
the  allowance  of  demands  against  a  county,  and  with  the 
power  of  levying  a  tax  in  payment  of  demands  allowed, 
have  passed  upon  and  allowed  a  claim  at  a  certain  amount, 
for  which  they  have  issued  their  warrant,  and  mandamus  is 
sought  to  compel  them  to  levy  a  tax  in  payment  of  the 
amount,  they  can  not  go  behind  their  former  decision  or 

1  Tilden  v.  Supervisors  of  Sacra-  by  law  to  be  final,  and  if  not  final, 
mento  Co.,  41  CaL  68.  whether  there  is  any  other  plain, 

2  People  v.  Supervisors  of  Albany,  adequate  or  speedy  remedy;  and 
12  Johns.  Rep.  414;  People  r.  Su-  that  if  their  action  is  not  final  and 
pervisors  of  N.  Y.,  1  Hill,  362 ;  Peo-  if  no  other  adequate  remedy  exists 
pie  v.  Auditors  of  Wayne  Co.,  10  to  correct  such  action,  mandamus 
Mich.  807.    And  see  Bright  v.  Su-  will  lie.    In  accordance  with  this 
pervisors  of  Chenango,  18  Johns,  distinction   the    relief    has   been 
Rep.  242.  granted  to  compel  a  city  auditor 

3  State  v.  County  Commissioners,  to  countersign    a  warrant  for  a 
28  S.  C.  258.    But  in  California  it  is  street    assessment,  although   the 
held  that  the  true  test  in  determin-  auditor  had  already  acted  upon  the 
ing  whether  municipal  officers  shall  matter  and  had  refused  to  counter- 
be  compelled  by  mandamus  to  act  sign  the  warrant.  Wood  v.  Strother, 
is  whether  their  action  is  intended  76  CaL  545. 
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question  its  correctness,  and  the  peremptory  writ  will  go  in 
such  a  case  to  levy  the  tax.1  The  rule,  however,  is  otherwise 
as  to  matters  concerning  which  such  boards  are  not  vested 
with  powers  of  a  judicial  nature,  and  as  to  which  they  merely 
act  as  agents  of  the  county.  And  in  such  cases  the  courts 
may  properly  go  behind  the  decision  of  the  municipal  au- 
thorities, and  may  inquire  into  the  consideration  out  of 
which  the  original  transaction  grew.2 

§  348.  In  connection  with  the  principles  discussed  in  the 
preceding  sections,  an  important  distinction  may  here  be 
noticed,  which  should  be  borne  in  mind  in  determining  upon 
the  propriety  of  relief  by  mandamus  against  auditing  boards 
or  officers  of  municipal  corporations.  It  is  the  distinction 
between  setting  such  officers  in  motion,  and  controlling  their 
action  when  once  in  motion.  And  while,  as  the  authorities 
cited  above  abundantly  show,  the  writ  will  not  issue  to  control 
or  in  any  manner  interfere  with  the  decision  of  municipal 
tribunals  as  to  demands  against  the  municipality,  upon 
which  they  have  exercised  their  discretion,  yet  these  de- 
cisions in  no  manner  negative  the  right  of  interference  for 
the  purpose  of  setting  the  auditing  boards  or  officers  in  mo- 
tion, and  compelling  them  to  act  when  they  have  refused  to 
proceed.  And  the  rule  is  well  established,  that  when  such 
officers  have  refused  to  act  upon  municipal  claims  properly 
presented  to  them,  and  subject  to  their  control,  mandamus 
will  lie  to  set  them  in  motion  and  to  compel  them  to  audit 
and  pass  upon  demands  presented,  without  requiring  them 
to  render  any  particular  decision,  or  to  audit  the  demands 
at  any  specified  amount.  In  other  words,  the  courts  may 
properly  interfere  to  compel  action  upon  the  part  of  such 
olHcers,  without  controlling  the  mode  of  their  action,  or 
determining  its  result.8  Thus,  the  writ  will  issue  to  compel 

1  Carroll  v.  Board  of  Police,  28  Francisco,  11  Cal.  43.  And  see 

Miss.  88.  Furman  v.  Knapp,  19  Johns.  Rep. 

2Bearaan  v.  Board  of  Police,  43  248;  Bright  v.  Supervisors  of  die- 
Mi-*.  287.  nango,  18  Johns.  Rep.  242;  People 

8  People  v.  Supervisors  of  San  v.  Supervisors  of  N.  Y.,  83  N.  Y. 
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a  board  of  county  supervisors  to  audit  a  claim  against  a 
county  for  necessary  expenses  incurred  by  a  county  officer 
in  the  performance  of  his  official  duties.1  So  it  lies  to  direct 
a  board  of  supervisors  to  audit  the  accounts  of  a  sheriff  for 
receiving  and  boarding  prisoners  in  the  county  jail.2  And 
in  all  such  cases  the  writ,  instead  of  directing  the  officers  to 
audit  the  account  or  draw  their  warrant  for  any  particular 
sum,  will  command  them  to  audit  the  claim  and  to  issue 
their  warrant  for  such  sum  as  they  shall  allow.*  So  when 
it  is  the  duty  of  the  common  council  of  a  city  to  audit  the 
claim  of  a  property-owner  for  damages  sustained  by  the 
opening  of  a  street,  and  to  cause  the  amount  to  be  raised  by 
assessment  upon  the  property  benefited  by  the  improvement, 
such  duty  may  be  enforced  by  mandamus.4  And  when  it  is 
the  duty  of  a  city  council,  upon  the  completion  of  a  sewer, 
to  collect  an  assessment  for  its  cost  upon  the  abutting  prop- 
erty, the  writ  may  go  to  enforce  such  duty.5 

§  349.  We  may  go  even  further  than  the  doctrine  as 
stated  in  the  preceding  section,  and  may  affirm  that  .man- 
damus is  the  appropriate  remedy  to  test  the  jurisdiction  of 
municipal  officers  or  boards  as  to  demands  and  claims  pre- 
sented against  the  corporation  whose  representatives  they 
are.  And  the  writ  affords  the  only  plain,  speedy  and  ade- 
quate remedy  to  test  the  preliminary  question  of  the  juris- 
diction of  such  officers  when  they  have  refused  to  act  for 
want  of  jurisdiction.6  "When,  therefore,  a  board  of  auditing 
officers  refuse  to  act  upon  demands  presented  for  adjudica- 

473;  People  v.  Supervisors  of  Dela-  l  People  v.  Supervisors  of  New 

ware  Co.,  45  N.  Y.  196;  People  v.  York,  32  N.  Y.  473. 

Supervisors  of  Columbia   Co.,  67  2  People  v.  Supervisors  of  Colum- 

N.  Y.  330;  People  v.  Supervisors  {>f  bia  Co.,  67  N.  Y.  330. 

Macomb  Co.,  3  Mich.  475;  Tuolumne  3  Tuolumne  Co.  v.  Stanislaus  Co., 

Co.  v.  Stanislaus  Co.,  6  Cal.  440;  6  CaL  440. 

People  v.  Supervisors  of  County  of  4  People  v.  Common  Council  of 

Columbia,  134  N.  Y.  1.    And  see  Buffalo,  140  N.  Y.  300. 

State    v.  Commissioners  of    Lan-  5  People  v.  Mayor  and  Common 

caster  Co.,  20  Neb.   419;  State  v.  Council  of  Syracuse,  144  N.  Y.  63. 

Cathers,  25  Neb.  250.  6  People   v.  Supervisors  of  San 

Francisco,  28  CaL  429. 
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tion  upon  the  ground  that  they  are  not  properly  obligations 
for  which  the  county  is  liable,  the  court,  if  satisfied  that  the 
demands  are  properly  chargeable  against  the  county,  may 
require  the  board  to  act  upon  and  audit  such  claims,  with- 
out in  any  manner  attempting  to  control  or  regulate  the 
amount  which  shall  be  allowed.1  It  by  no  means  follows, 
however,  because  mandamus  is  the  proper  remedy  to  test 
the  jurisdiction  of  municipal  authorities  over  the  matter  pre- 
sented for  their  determination,  that  they  will  necessarily  be 
compelled  to  exercise  their  power  in  that  particular  case, 
and  if  the  court  is  satisfied  that  the  duty  is  not  absolute  and 
final,  the  peremptory  writ  will  be  withheld.2 

§  350.  "When  certain  services  are  authorized  by  statute 
and  made  a  charge  against  a  county,  mandamus  will  lie  to 
its  board  of  supervisors  requiring  them  to  receive  and  allow 
a  claim  against  the  county  for  the  services  thus  rendered. 
Thus,  when  it  is  provided  by  statute  that  medical  services 
rendered  for  the  indigent  sick  of  a  county  shall  be  made  a 
charge  upon  the  county,  the  duty  imposed  upon  the  super- 
visors of  allowing  a  claim  for  such  services  is  treated  as  an 
official  duty,  peremptory  in  its  nature,  which  they  are  not  at 
liberty  to  disregard,  and  in  the  discharge  of  which  they  can 
not  be  permitted  to  follow  their  own  caprice.  Mandamus 
will  therefore  lie  in  such  a  case  to  compel  the  performance 
of  the  duty.3  So  when  a  board  of  county  supervisors,  with- 
out passing  upon  the  specific  items,  have  made  an  arbitrary 
reduction  from  the  gross  amount  of  an  account  including 
various  items,  the  compensation  for  which'  is  fixed  by  law, 


v.  Supervisors  of  Oneida,  Co.,  136  Incl.  207.    Otherwise.  In.w- 
19  Johns.  Rep.  259;  Bright  v.  Su-  .  ever,  when  the  board  have  actual  ly 

pervisors  of  Chenango,  18  Johns,  passed  upon   such    a    claim    and 

Rep.  242;  People  v.  Supervisors  of  audited  it  at  a  particular  amount. 

Delaware  Co.,  45  N.  Y.  196.  And  in  such  case  thr  writ  will  not 

ivople  v.   Supervisors    of  San  issue  to  compel  the  allowance  of 

Francisco,  28  Cal.  429.  an   amount  which  has    been    ilc- 

3  People  v.   Supervisors   of   Ma-  ducted  from  the  account.     People 

comb  Co.,  8  Mich.  473.    See,  also,  v.  Auditors  of  Wayne  Co.,  10  Mich. 

State  r.  Commissioners  of  Warren  307. 
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they  may  be  required  by  mandamus  to  audit  and  pass  upon 
the  specific  items.1  And  the  writ  will  go  to  require  a  board 
of  municipal  officers  to  appoint  an  arbitrator  to  adjust  a 
demand  against  the  municipality,  the  duty  of  making  such 
appointment  being  incumbent  upon  them  by  law.2  So  a 
board  of  county  supervisors  may  be  required  by  mandamus 
to  audit  and  allow  the  accounts  of  jurors  for  attendance 
upon  court  when  it  is  their  duty  so  to  do.3  And  when  such 
a  board  have  audited  and  allowed  a  demand  against  the 
county,  their  action  being  final  and  there  remaining  only 
the  ministerial  duty  upon  the  part  of  the  county  auditor  of 
entering  the  claim  upon  the  proper  book,  mandamus  will 
lie  to  compel  the  auditor  to  make  such  entry.4 

§  351.  As  regards  the  mere  act  of  drawing  a  warrant 
upon  the  treasurer  or  other  municipal  officer  charged  with 
payment,  after  a  demand  has  been  properly  audited  and 
allowed  by  the  officer  or  board  charged  with  this  duty,  the 
case  stands  upon  a  different  footing  from  the  class  of  cases 
above  considered,  and  there  can.  be  no  valid  objection  to 
granting  the  writ  for  this  purpose.  In  such  cases,  the 
amount  of  indebtedness  due  from  the  corporation  being 
definitely  fixed  by  the  proper  authority,  there  remains  only 
the  ministerial  act  of  drawing  the  necessary  warrant  for  its 
payment,  and  mandamus  is  the  appropriate  remedy  to  com- 
pel the  performance  of  this  duty.5  Thus,  the  drawing  of  a 


People  v.  Auditors  of  Elmira, 
82  N.  Y.  80. 

2  State  v.  Board  of  Finance,  38 
N.  J.  L.  259. 

s  Jji  re  Woffenden,  1  Ariz.  237. 

4  Falk  v.  Strother,  84  Cal.  544. 

5  People  v.  Flagg,  16  Barb.  503; 
State  v.  Mount,  21  La.   An.  352; 
State  v.  Buffalo  Co.,  6  Neb.  454; 
Montgomery  v.  State,  35  Neb.  655; 
McFarland   v.  McCowen,  98   CaL 
329;  Territory  v.  Commissioners,  6 
Mont.  147;  In  re  Havird,  2  Idaho, 
654;  Beatty  v.  People,  6  Colo.  538; 
Mayor    v.   Territory,   1    Okl.    188; 


Jack  v.  Moore,  66  Ala.  184;  People 
v.  Auditors  of  Wayne  Co.,  5  Mich. 
223;  State  v.  Buckles,  39  Ind.  272: 
Apgar  v.  Trustees,  5  Vroom,  308; 
State  v.  Richter,  37  Wis.  275;  Ryan 
v.  Hoffman,  26  Ohio  St.  109;  State 
v.  Auditor  of  Darke  Co.,  43  Ohio 
St.  311;  State  v.  Fiedler,  43  N.  J.  L. 
400;  McLaughlin  v.  County  Com- 
missioners, 7  Rich.  (N.  S.)  375;  Peo- 
ple v.  Green,  56  N.  Y.  466.  As  to 
the  necessary  parties  to  such  a  pro- 
ceeding, see  State  v.  Richter,  37 
Wis.  275. 
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warrant  by  a  city  comptroller  upon  the  city  treasurer  for 
the  ascertained  amount  of  an  indebtedness  admitted  to  be 
due  from  the  city  is  a  purely  ministerial  act  which  may  be 
enforced  by  mandamus.1  And  when  the  common  council  of 
a  city,  acting  within  the  legitimate  scope  of  their  authority, 
have  authorized  the  making  of  certain  contracts,  and  the 
expenditure  of  certain  moneys  for  the  benefit  of  the  city, 
and  upon  performance  of  the  work  have  ordered  the  money 
to  be  paid,  a  ministerial  officer  of  the  city  who  has  been 
ordered  to  draw  his  warrant  for  the  payment  of  the  amounts 
due  will  not  be  allowed  to  question  the  regularity  or  pro- 
priety of  the  action  of  the  city,  but  will  be  compelled  by 
mandamus  to  draw  the  warrant.2  So  when  a  demand  against 
a  city  has  been  duly  audited  by  the  city  council  and  ordered 
to  be  paid,  and  it  is  the  duty  of  the  mayor  to  sign  an  order 
for  its  payment,  the  dut}r  being  of  a  ministerial  nature,  it 
may  be  enforced  by  mandamus.3  Nor  is  it  a  sufficient  re- 
turn to  an  alternative  mandamus,  directing  a  board  of  county 
auditors  to  draw  a  warrant  upon  the  county  treasurer  for 
the  amount  of  a  claim  against  the  county,  that  such  warrant 
has  already  been  drawn,  but  has  been  levied  upon  under 
execution  against  the  claimant,  and  the  peremptory  writ 
will  go  in  such  a  case.4  And  when  money  has  been  raised  by 
taxation  for  the  payment  of  a  specific  class  of  creditors, 
such  as  teachers  in  the  public  schools,  and  is  in  the  hands  of 
the  officer  intrusted  by  law  with  the  duty  of  making  pay- 
ment, the  writ  will  lie  in  behalf  of  a  teacher  who  has  ren- 
dered services  in  accordance  with  the  law,  and  who  is  en- 
titled to  payment  out  of  the  school  fund,  to  compel  the 
necessary  officers  to  draw  their  order  for  the  payment  of  the 
money,  the  remedy  by  action  against  the  officers  being  re- 
garded as  inadequate.5  And  in  such  a  case,  the  claim  being 
one  upon  which  interest  would  be  recoverable  at  law,  inter- 

1  State  v.  Mount,  21  La.  An.  853.       *  People  v.  Auditors  of  Wayne 

2  People  v.  Flagg,  16  Barb.  503.         Co.,  5  Mich.  2-J.:. 

3  State  v.  Ames,  81  Minn.  440.  8  Apgar   v.  Trustees,  5   Vroom, 

808. 
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est  may  be  allowed  from  the  date  of  demand  for  payment.1 
So  the  writ  has  been  granted  to  compel  a  board  of  educa- 
tion of  a  city  to  draw  a  warrant  upon  the  school  fund  of 
the  city  in  payment  for  supplies  furnished  under  a  contract 
with  such  board.2  But  in  this  class  of  cases  the  relief  is 
granted  only  when  the  amount  of  the  demand  has  been  defi- 
nitely ascertained  and  fixed  in  the  manner  provided  by  law. 
The  writ,  therefore,  will  not  be  granted  to  a  county  auditor, 
requiring  him  to  issue  an  order  for  the  payment  of  a  claim 
against  the  county,  when  such  officer  is  not  himself  author- 
ized to  fix  the  amount,  and  when  it  has  not  been  fixed  by 
the  proper  authority.8  Nor  will  the  writ  go  to  direct  the 
issuing  of  warrants  for  an  amount  claimed  by  the  relator  in 
excess  of  that  to  which  he  is  legally  entitled.4 

§  352.  It  is  always  a  sufficient  objection  to  the  exercise 
of  the  jurisdiction  by  mandamus  that  the  writ,  if  granted, 
would  prove  unavailing.  And  it  affords  an  insuperable  ob- 
jection to  granting  the  relief  that  there  are  no  funds  out  of 
which  the  warrant  can  be  paid  if  drawn.  When,  therefore, 
it  appears  by  the  return  to  the  alternative  writ  that  there 
is  not  sufficient  money  in  the  municipal  treasury  out  of 
which  to  satisfy  the  order  or  warrant,  or  that  there  are  no 
funds  except  such  as  are  necessary  to  satisf}7"  the  ordinary 
current  expenses  of  the  corporation,  the  peremptory  writ 
will  be  refused.5  And  it  is  a  sufficient  answer  to  a  petition 
for  a  mandamus  in  this  class  of  cases  to  show  that  there  is 
no  money  in  the  treasury  out  of  which  the  payment  may  be 
made,  and  it  is  error  to  sustain  a  demurrer  to  such  an 
answer.8  So  the  writ  will  not  go  to  compel  payment  out 

i  Martin  v.  Tripp,  51  Mich.  184 ,  of  Philadelphia  Co.,   1  Whart.   1 ; 

2Raisch  v.  Board  of  Education,  Same  v.  Same,  2  Whart.  286;  State 

81  Cal.  542.  v.  Macon  County  Court,  68  Mo.  29: 

3  Commissioners    v.  Auditor,    1  Lancaster  County  v.  State,  13  Neb. 

Ohio  St.  322;  People  v.  Green,  56  523.    See,  also,  State  v.  Neely,  30 

N.  Y.  466.  S.  C.  587.    But  see,  contra,  State  r. 

*  Kemerer  v.  State,  7  Neb.  130.  Hoffman,  35  Ohio  St.  435. 

5  Commonwealth  v.  Commission-        6  Board  of  Improvement  v.  Mc- 

ers  of    Lancaster  Co.,  6  Binn.  5;  Manus,  54  Ark.  446. 
Commonwealth  v.  Commissioners 
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of  a  fund  which  the  law  does  not  permit  to  be  applied  to- 
the  purpose  in  question.1  And  to  warrant  the  relief  in  this 
class  of  cases  it  is  incumbent  upon  the  relator  to  show 
affirmatively  that  there  are  funds  available  from  which  the 
payment  may  be  made,  and  failing  in  this  he  will  be  denied 
relief.2  If,  however,  money  has  been  appropriated  for  the 
specific  payment  in  question,  it  is  not  a  sufficient  answer  to 
an  application  for  a  mandamus  to  compel  such  payment  to 
aver  that  the  money  has  been  wrongfully  applied  to  other 
purposes.  And  in  such  case  the  money  may  still  be  re- 
garded, in  contemplation  of  law,  as  remaining  in  the  treas- 
ury.8 

§  353.  "When,  under  the  laws  of  the  state,  a  board  of  county 
commissioners  are  vested  with  exclusive  control  over  all 
expenditures  of  county  funds,  mandamus  will  not  lie  to  the 
county  clerk  to  issue  his  order  upon  the  treasurer  for  pay- 
ment of  a  claim  against  the  county  until  it  has  been  sub- 
mitted to  and  approved  by  the  board  of  commissioners.* 
But  a  county  auditor  may  be  compelled  by  mandamus  to 
draw  his  warrant  upon  the  treasurer  of  the  county  for  the 
payment  of  a  sum  allowed  by  the  board  of  county  super- 
visors, who  have  appropriated  the  money  and  directed  the 
auditor  to  draw  his  warrant  therefor.5  And  the  writ  will 
lie  in  such  case,  notwithstanding  the  action  of  the  board  of 
supervisors  was  unauthorized  and  illegal  in  the  first  instance, 
when  it  has  been  subsequently  ratified  by  an  act  of  legisla- 
ture. In  such  cases,  although  the  statute  fixing  the  duty 
of  the  auditor  is  only  permissive  in  terms,  providing  that  he 
may  draw  his  warrant  upon  the  treasurer  for  a  sum  allowed 
by  the  supervisors,  yet  it  will  be  construed  as  creating  an 
imperative  obligation,  the  word  "  may  "  being  regarded  as 

1  Priet  v.  Reis,  93  Cal.  85.  <  State  v.  Bonebrake,  4  Kan.  247. 

2  State  v.  Smith,  8  Rich.  (N.  S.)  8  State  v.  Buckles,  39  Ind.  271J; 
127;  State  v.  Otoe  Co.,  10  Neb.  19;  McFarland  v.    McCowen,   98  Cal. 
State  v.  Calhoun,  27  La.  An.  167.  329. 

8  People  v.  Comptroller  of  New 
York,  77  N.  Y.  45. 
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synoiwmous  with  the  word  "  shall,"  where  public  interests  or 
the  rights  of  third  persons  intervene.1 

§  354.  If,  however,  the  aid  of  a  mandamus  is  sought  to 
compel  a  county  auditor  to  draw  his  warrant  upon  the  treas- 
urer in  payment  of  a  claim  against  the  county  for  services 
rendered,  and  the  relator's  right  rests  solely  upon  a  contract 
with  the  county  commissioners,  in  making  which  they  have 
plainly  exceeded  their  powers,  the  contract  being  ultra  vires, 
mandamus  will  be  refused,  notwithstanding  the  claim  has 
been  passed  upon  and  allowed  by  the  commissioners  who 
made  the  contract.2  And  the  writ  will  not  go  to  compel 
the  drawing  of  a  warrant  in  payment  of  an  illegal  demand 
against  a  municipal  corporation,  or  for  a  salary  which  is  not 
authorized  by  law,  since  the  courts  will  not  exercise  their 
mandatory  powers  to  require  the  performance  of  an  illegal 
act.' 

§  355.  The  right  to  relief  in  this  class  of  cases  may  be 
barred  by  the  statute  of  limitations.4  And  when  a  statute 
of  limitations  limits  all  actions  against  public  officers  grow- 
ing out  of  liabilities  incurred  by  the  doing  of  any  act  in  an 
official  capacity,  or  by  the  omission  of  any  official  duty,  to 
three  years  from  the  time  when  the  action  accrued,  the  stat- 
ute applies  to  a  case  where  mandamus  is  sought  to  compel 
the  clerk  of  a  board  of  county  supervisors  to  affix  the  seal 
of  the  county  to  warrants  drawn  upon  the  treasurer.  In 
such  case  the  statute  will  be  held  to  run  from  the  time  of 
issuing  the  warrants,  since  it  was  then  the  immediate  duty 
of  the  clerk  to  affix  his  seal,  and  his  omission  to  perform 
that  duty  constituted  the  ground  of  action,  for  which  he 
was  at  once  liable  to  proceedings  in  mandamus.5  So  when 

1  State  v.  Buckles,  39  Ind.  272.  IU.  435;  Crudup  v.  Ramsey,  54  Ark. 

2  State  v.  Yeatman,  22  Ohio  St.  168;  State  v.  School  District  No.  9, 
546.  30  Neb.  520;  State  v.  King,  34  Neb. 

3  State  v.  Hill,  32  Minn.  275;  State  196.    See,  also,  Auditor  v.  Halbert, 
v.  Getchell,  3  N.  Dak.  243.  78  Ky.  577.   But  see  Klein  v.  Super- 

4  Prescott  v.  Gonser,  34  Iowa,  175;  visors,  54  Miss.  254. 

Board  of  Supervisors  v.  Gordon,  82        6  Prescott  v.  Gonser,  34  Iowa,  175. 
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the  statute  requires  all  actions  founded  upon  judgments  to 
be  brought  within  sixteen  years,  an  application  for  a  manda- 
mus to  procure  the  payment  of  a  judgment  against  a  county 
is  held  to  fall  within  the  statute.1  And  the  writ  will  not  go 
to  direct  a  county  treasurer  to  pay  county  warrants  which 
are  barred  by  the  statute  of  limitations.2  So  when  an  action 
upon  the  bonds  of  a  municipal  corporation  is  barred  by  the 
statute,  the  same  period  of  limitation  will  apply  to  a  proceed- 
ing in  mandamus  to  compel  the  levying  of  a  tax  for  pay- 
ment of  the  bonds,  since  it  is  regarded  as  a  mere  civil  action, 
and  therefore  subject  to  the  ordinary  statutes  of  limitation.3 
§  356.  The  act  of  paying  a  demand  or  claim  against  a 
municipal  corporation,  after  it  has  been  duly  audited  and  the 
amount  fixed,  like  the  act  of  drawing  a  warrant  upon  the 
disbursing  officer  just  considered,  is  regarded  as  a  mere 
ministerial  duty,  unattended  with  the  exercise  of  any  judg- 
ment or  discretion,  and  hence  subject  to  control  by  manda- 
mus. And  when  claims  against  a  municipal  corporation 
have  been  duly  audited  and  allowed  and  payment  is  ordered 
by  the  proper  authority,  and:  there  remains  only  the  minis- 
terial duty  on  the  part  of  the  treasurer  or  other  disbursing 
officer  of  making  the  payment,  mandamus  will  lie  for  a  re- 
fusal to  perform  this  duty,  there  being  no  other  adequate  and 
specific  remedy  for  the  person  aggrieved.4  Thus,  when  town 

1  Board  of  Supervisors  v.  Gordon,  State  v.  Gandy,  12  Neb.  232;  State 

82  III  435.  v.  Bloom,  19  Neb.  562;  Malu-r  v. 

-  Crudup  v.  Ramsey,  54  Ark.  168.  State,  82  Neb.  354;  Ray  v.  Wilson, 

3 State  v.  School  District  No.  9,  29  Fla.  342;  Lewis  v.  AVi.ll.n-,  i".i 

30  Neb.  520.  CaL  412;  Shannon  v.  Reynolds,  78 

4  State  v.  Treasurer  of  Callaway  Ga.  760;  Gamble  v.  Clark,  92  Gu. 

Co.,  43  Mo.  228;  Commonwealth  v.  695;  Brown  v.  Nash,  1  Wyo.  85; 

Johnson,  2  Binn.  275;  Baker  v.  Portland  Stone  Ware  Co.  v.  Taylor, 

Johnson,  41  Me.  15;  People  v.  Ma-  17  R.  I.  33;  Thomas  v.  Smith,  1 

honey,  30  Mich.  100;  People  v.  Ed-  Mont,  21;  Chase  u.  Morrison,  40 

monds,  15  Barb.  529;  People  v.  Iowa,  620;  Johnson  v.  Cam  pi ..  11,  :!'.» 

Haws,  36  Barb.  59 ;  People  v.  Palmer,  Tex.  83 ;  Potts  v.  State,  75  Ind.  336. 

52  N.  Y.  83;  State  v.  Justices  of  And  see  Carroll  v.  Board  of  Police, 

Bellinger  Co.  Court,  48  Mo.  475;  28  Miss.  38;  People  v.  Edmonds,  19 

Hendricksu.  Johnson,  45  Miss.  644;  Barb.  468;  People  v,  OpJyke,  40 
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supervisors  of  roads  are  required  by  law  to  pay  such  orders 
as  are  drawn  upon  them  by  the  proper  authority  for  survey- 
or's services,  and  they  have  refused  to  perform  this  duty, 
mandamus  will  lie,  there  being  no  other  specific  remedy. 
And  the  writ  will  issue  in  such  case,  even  though  an  action 
might  lie  against  the  supervisors  for  breach  of  duty  in  refus- 
ing to  make  the  payment,  since  such  action  must  necessarily 
be  brought  against  the  supervisors  in  their  private  capacity, 
and  a  judgment  against  them  would  not  authorize  an  execu- 
tion to  be  levied  on  the  treasury  of  the  township.1  So  the 
writ  lies  to  a  county  treasurer  to  compel  the  payment  of 
sheriff's  fees  for  services  rendered  the  county  in  attending 
court,  the  services  having  been  duly  certified  by  the  court, 
and  there  being  no  other  effectual  remedy,  either  by  action 
against  the  county  on  against  its  treasurer.2  So,  too,  a 
county  treasurer  may  be  compelled  by  mandamus  to  pay 
money  due  to  a  public  officer,  as  a  judge,  as  additional  com- 
pensation for  services  rendered,  when  such  compensation  has 
been  authorized  by  act  of  legislature,  and  fixed  by  the  board 
of  county  supervisors,  and  the  claim  of  the  relator  has  been 
duly  presented,  audited  and  allowed.  In  such  case  a  clear 
and  imperative  duty  rests  upon  the  fiscal  officer  of  the 
county  to  make  the  payment,  and  no  other  remedy  exists, 
since  the  claim  does  not  create  a  debt  against  the  county  for 
which  an  action  will  lie.3  So  when  a  demand  against  a 
municipal  corporation  has  been  duly  audited  and  allowed, 

Barb.  306;  Sessions  v.  Boykin,  78  cure  payment  by  a  county  treas- 
Ala.  828;  Ohio  v.  Commissioners,  urer  of  interest  on  county  warrants, 
41  Ohio  St.  423.  But  it  is  held  in  see  Territory  v.  Gilbert,  1  Mont.  371. 
Missouri  that  mandamus  will  not  *  Commonwealth  v.  Johnson,  2 
lie  to  compel  the  levy  of  a  tax  for  Binn.  275.  But  see  State  v.  Mc- 
the  payment  of  warrants  drawn  Crillus,  4  Kan.  250. 
upon  the  treasury  of  a  municipal  .  2  Baker  v.  Johnson,  41  Me.  15. 
corporation,  before  such  warrants  3  People  v.  Edmonds,  15  Barb, 
have  been  reduced  to  judgment.  529.  And  see  Same  v.  Same,  19 
State  v.  Trustees  of  Town  of  Pa-  Barb.  468,  where  the  same  princi- 
cific,  61  Mo.  155.  See,  also,  State  v.  pie  is  conceded,  although  the  man- 
Clay  County,  46  Mo.  231.  As  to  damus  was  refused  on  other 
the  right  to  a  mandamus  to  pro-  grounds. 
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it  affords  no  objection  to  granting  a  mandamus  for  its  pay- 
ment that  it  has  not  been  reduced  to  judgment,  since  the 
auditing  and  allowance  of  the  claim  by  the  proper  authori- 
ties are  equivalent  to  a  judgment  at  law,  for  the  purposes  of 
the  relief  sought.1 

§  357.  In  further  illustration  of  the  rule,  it  is  held  that 
when  a  specific  appropriation  has  been  made,  both  by  the 
legislature  of  a  state  and  by  the  common  council  of  a  city, 
for  the  payment  of  certain  services  rendered  the  city,  and 
no  remedy  exists  by  action  against  the  corporation,  manda- 
mus will  lie  to  compel  the  payment.2  So  the  writ  will  issue 
for  the  payment  of  a  warrant  drawn  upon  a  special  fund 
for  a  particular  indebtedness  against  a  county,  since,  the 
warrant  being  on  a  special  fund,  no  action  at  law  lies  against 
the  county,  and  the  ordinary  remedy  is  thus  unavailing.3 
So,  too,  when  services  are  rendered  to  a  county,  to  bo  paid 
for  in  bonds  of  the  county,  and  the  work  is  accepted  by  the 
proper  county  officers,  whose  duty  it  is  to  deliver  the  bonds 
in  payment,  such  duty  may  be  enforced  by  mandamus,  it 
being  of  a  ministerial  nature  and  involving  the  exercise  of 
no  discretion.4  And  in  this  class  of  cases,  when  a  municipal 
officer  is  directed  by  the  writ  to  make  payment  of  a  demand 
which  has  been  duly  allowed  against  the  corporation,  it  does 
not  constitute  a  sufficient  return  to  show  that  he  has  no 
funds  with  which  to  make  payment,  without  showing  that 
he  had  no  funds  at  the  time  when  the  several  demands  for 
payment  were  made.  Nor  is  it  a  sufficient  return  to  allege 
that  the  warrant  for  the  payment  of  the  money  was  ob- 
tained by  fraud  and  misrepresentation,  without  specifying 
the  particular  acts  of  fraud  relied  upon,  since  a  statement  of 
mere  general  conclusions  of  law  is  insufficient.8  And  the 

1  Kelly  v.  Wimberly,  61  Miss.  548.       4  Commissioners  v.  Hunt,  83  Ohio 

2  People  v.  Haws,  30  Barb.   59.    St.  169. 

And  see  People  v.  Opdyke,  40  Barb.       5 1  Iciulricks  v.  Johnson,  45  Miss. 
306.  OIL 

3  State  v.  Justices  of  Bellinger 
Co.  Court,  48  Mo.  475. 
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writ  has  been  granted  to  require  a  city  treasurer  to  pay 
interest  upon  bonds  of  the  city,  although  the  money  in  his 
hands  had  been  appropriated  to  other  purposes.1  And  the 
writ  will  go  to  compel  a  county  treasurer  to  make  payment 
for  services  rendered  the  county,  under  an  appointment  con- 
ceded to  have  been  unconstitutional  in  the  first  instance, 
when  the  legislature  of  the  state  have  by  subsequent  legisla- 
tion recognized  the  validity  of  the  demand  for  the  services 
rendered,  and  have  directed  the  money  to  be  paid.2  So  the 
relief  may  be  allowed  to  require  a  county  treasurer  to  pay, 
out  of  funds  in  his  hands  collected  for  that  purpose,  in- 
terest due  upon  bonds  of  the  county  in  the  hands  of  a  lona 
fide  purchaser  for  value.3  And  the  writ  may  go  to  direct  a 
board  of  county  supervisors  to  provide  for  payment  of  a 
balance  due  to  a  township,  upon  a  settlement  of  accounts 
between  different  townships  which  have  been  set  off  from 
the  same  county.4 

§  358.  It  is  to  be  observed,  however,  since  mandamus 
lies  only  to  require  the  performance  of  an  official  duty  which 
the  officer  has  failed  to  discharge,  that  the  writ  will  not  be 
allowed  in  the  class  of  cases  under  consideration,  when  the 
fiscal  officer  has  not  yet  refused  to  make  the  payment,  and 
the  warrants  have  not  yet  been  issued.5  And  if  the  delay 
upon  the  part  of  the  municipal  authorities,  after  a  request 
for  payment,  is  not  such  as  to  raise  a  presumption  of  refusal 
to  perform  their  duty,  the  relief  may  be  withheld.6  Neither 
will  the  writ  be  granted  when  the  demand  has  not  been 
properly  audited  and  allowed.7  Nor  is  it  sufficient  that  the 

ldty  of  Williamsport  v.  Com-  An.  298;  State  v.  Dubuclet,  24  La. 

monwealth,  90  Pa.  St.  498.  An.  16;   State   v.   Thorne,  9  Neb. 

2  People  v.  Bradley,  7  Albany  Law  458. 

Journal,  92.       •  6  State  v.  Township  Committee, 

a  State  v.  Wilkinson,  20  Neb.  610.  42  N.  J.  L.  531. 

4 Township  of  Higgins  v.  Super-  'People  v.  Green,  52  N.  Y.  224; 

visors,  52  Mich.  16.    And  see  Ram-  School  District  No.  9  v.  School  Dis- 

sey  v.  Everett,  52  Mich.  344.  trict  No.  5,  40  Mich.  551.    See,  also, 

8  State  v.  Mount,  21  La.  An.  352.  State  v.   Snodgrass,  98  Ind.   546; 

And  see  State  v.  Burbank,  22  La.  Stoddard  v.  Benton,  6  Colo.  508. 
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claimant  in  such  cases  should  pray  generally  for  the  payment 
of  what  is  due,  without  averring  that  some  particular  sum  is 
due.  And  when  the  alternative  writ  and  the  petition  upon 
which  it  was  granted  are  both  deficient  in  this  respect,  a 
motion  to  quash  will  be  sustained,  the  defect  being  one  of 
substance  and  not  merely  of  form.1 

§  35S#.  It  is  also  to  be  noted  that  the  relief  will  not  be 
granted  in  the  class  of  cases  under  consideration  when  any- 
thing remains  to  be  done,  or  any  fact  to  be  ascertained,  to 
fix  the  relator's  right.2  So  the  writ  will  not  go  to  compel 
the  payment  by  a  city  of  interest  upon  the  amount  found 
due  to  property  owners  for  the  taking  of  their  property  in 
opening  a  street,  when  the  amount  of  interest  has  not  been 
fixed  by  a  verdict  or  judgment.3  JSTor  will  it  go  to  direct  a 
county  treasurer  to  pay  a  demand  against  a  county,  when 
he  has  had  no  notice  of  the  proceeding  and  no  opportunity 
to  show  cause  why  the  demand  should  not  be  paid.4  So 
mandamus  will  not  lie  for  the  payment  of  a  demand,  a  por- 
tion of  which  has  been  allowed  through  fraud  and  another 
portion  without  authority  of  law.5  And  since  a  warrant 
drawn  upon  the  treasurer  of  a  municipal  corporation  for  the 
payment  of  money  is  not  a  negotiable  instrument,  manda- 
mus will  not  go  in  behalf  of  a  purchaser  or  indorsee  of  such 
a  warrant  to  compel  its  payment,  when  the  right  of  the 
original  holder  to  payment  is  doubtful  or  disputed,  and  when 
another  action  is  pending  in  which  other  persons  seek  to  en- 
force payment  of  the  same  demand.6 

§  359.  Another  important  limitation  upon  the  right  to- 
relief  is,  that  the  money  from  which  the  payment  is  required 
to  be  made  must  be  held  by  the  fiscal  officer  for  the  corpo- 
ration and  as  corporate  funds,  and  the  writ  will  not  lie  to 
require  a  county  auditor  in  his  official  capacity  to  pay  money 

1  McCoy  v.  Justices  of  Harnett       8  Morris  v.  Mayor  of  Baltimore, 
Co.,  5  Jones,  265.  See  Same  v.  Same,    44  Md.  598. 

6  Jones,  488.  «  Payne  r.  Porkerson,  50  Ga.  672. 

2  Clay  ton  v.  McWilliams,  49  Miss.       «  People  v.  Wendell,  71  N.  Y.  171. 
811.  6  state  v.  Cook,  43  Neb.  818. 
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which  has  never  been  under  the  control  of  the  county  as 
county  funds,  but  has  simply  been  in  the  individual  posses- 
sion of  the  auditor.1  And  a  county  treasurer,  as  regards 
funds  of  the  county  in  respect  to  which  he  is  not  placed  in 
any  direct  relations  with  creditors  of  the  county,  and  which 
he  does  not  hold  merely  in  a  ministerial  capacity  to  be  paid 
to  creditors  on  demand,  but  in  his  disbursements  acts  upon 
the  warrants  of  other  officers,  can  not  be  compelled  by  man- 
damus to  make  payment  in  a  proceeding  directed  by  the 
creditors,  without  the  warrant  of  the  proper  auditing  of- 
ficers.2 

§  360.  Again,  it  is  to  be  observed  that  the  jurisdiction  is 
exercised  only  in  cases  where  the  services  rendered  to  the 
corporation  were  contracted  for  by  proper  authority,  and 
when  the  demand  or  claim  has  been  audited  by  an  officer  or 
tribunal  having  jurisdiction  of  the  subject-matter.3  And  a 
board  of  county  commissioners  can  not  be  called  upon  by 
mandamus  to  make  payment  out  of  the  public  treasury  for 
services  contracted  for  by  them,  when  they  were  not  em- 
powered by  law  to  contract  for  such  services,  and  were  de- 
void of  any  legal  authority  for  so  doing.4  So  the  writ  will 
not  go  to  a  county  treasurer  to  require  payment  of  a  de- 
mand which  has  been  allowed  and  ordered  paid  by  the 
board  of  supervisors  of  the  county,  when  such  board  had  no 
jurisdiction  over  the  subject-matter  and  this  fact  appeared 
on  the  face  of  the  account  itself,  since  such  approval  is  a 
mere  nullity,  and  it  is  the  duty  of  the  treasurer  to  withhold 
payment.5  And  it  is  a  good  return  by  a  county  treasurer  to 
an  alternative  mandamus  commanding  him  to  pay  a  warrant 
drawn  by  the  county  auditor,  that  the  warrant  was  drawn 
for  a  demand  not  legally  chargeable  against  the  county,  and 
this  being  shown  the  peremptory  writ  will  be  refused.6 

1  Thomas  v.  Auditor  of  Hamilton  4  State     v.     Commissioners    of 
Co.,  <J  Ohio  St.  113.  Franklin  Co.,  21  Ohio  St.  648. 

2  People  v.  Fogg,  11  CaL  351.  5  People  v.  Lawrence,  6  Hill,  244. 

3  State     v.    Commissioners     of  6  Keller  v.  Hyde,  20  Cal.  593. 
Franklin  Co.,  21  Ohio  St.  648;  Peo- 
ple v.  Lawrence,  6  Hill,  244 
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§  361.  Nor  will  the  courts  interpose  by  mandamus  to 
compel  payment  of  a  demand  justly  due  from  a  municipal 
corporation,  when  other  and  adequate  remedy  may  be  had 
at  law.  Thus,  when  money  for  the  payment  of  certain 
county  bonds  held  by  the  relator  is  actually  in  the  hands  of 
the  treasurer  with  which  to  make  the  payment,  mandamus 
will  be  refused,  when  an  action  against  the  treasurer  upon 
his  official  bond  would  afford  a  plain  and  efficient  remedy.1 
So  the  writ  will  not  be  granted  to  compel  the  payment  of 
a  demand  against  a  county  which  has  not  been  allowed  by 
the  proper  county  authorities  or  fixed  by  judgment.2  And 
the  writ  has  been  refused  to  compel  payment  of  a  judgment 
against  a  county,  when  proceedings  in  garnishment  were 
pending  in  another  court  against  the  county  for  the  amount 
due  upon  such  judgment.3 

§  362.  Until  payment  is  actually  due  from  the  municipal 
officer  and  the  fund  has  come  into  his  possession  out  of 
which  to  make  the  payment,  the  writ  will  not  be  granted, 
since  the  law  does  not  contemplate  such  a  degree  of  dili- 
gence as  the  performance  of  a  duty  which  is  not  yet  due. 
And  until  the  officer  has  received  the  money  and  refused  to 
apply  it  in  the  manner  provided  by  law,  there  is  no  failure 
of  duty,  and  hence  no  ground  for  mandamus.4  And  when 
the  writ  is  sought  against  an  officer  in  his  official  capacity, 
as  a  town  treasurer,  to  compel  the  payment  of  public  funds, 
but  it  is  shown  that  before  the  issuing  and  service  of  the 
alternative  writ  his  term  of  office  had  expired  and  his  suc- 
cessor had  been  elected,  to  whom  he  had  paid  over  all  the 
public  funds  in  his  hands,  such  payment  constitutes  a  suffi- 
cient defense  to  the  writ,  his  proceedings  appearing  to  have 
been  conducted  in  good  faith.5  So  when  a  town  treasurer 

1  State  v.  McCrillus,  4  Kan.  250;       4  State  v.  Burbank,  22  La.  An. 
State  v.  Bridgman,  8  Kan.  458.  298;  State  v.  Dubuclet,  24  La.  An. 

2  State  v.  Commissioners  of  Me-    1C. 

Leod  Co.,  27  Minn.  90.  »  State  v.  Lynch,  8  Ohio  St.  3 17. 

3  State  v.  Commissioners  of  Otoe 
Co.,  10  Neb.  384. 
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has  been  restrained  by  injunction  from  paying  over  money 
in  his  hands,  mandamus  will  not  go  to  compel  the  payment, 
since  he  is  bound  to  obey  the  injunction  as  long  as  it  exists.1 
And  when  proceedings  for  an  assessment  for  a  street  im- 
provement have  been  enjoined  at  the  suit  of  property  own- 
ers, upon  the  ground  of  illegality,  the  writ  will  not  be 
granted  in  behalf  of  one  of  such  property  owners  to  com- 
pel payment  by  the  municipality  of  an  order  issued  for  such 
improvement.2 

§  363.  Another  important  qualification  of  the  general 
rule  authorizing  relief  by  mandamus,  to  compel  the  pay- 
ment of  demands  justly  due  from  municipal  corporations,  is 
that  the  writ  should  be  limited,  as  to  the  amount  of  payment 
ordered,  to  the  amount  in  the  particular  fund  out  of  which  it 
is  required  to  be  paid,  and  should  never  require  the  officer 
to  pay  more  than  there  is  in  such  fund.3  And  when,  by  his 
return,  the  officer  shows  that  he  has  no  funds  on  hand  out 
of  which  the  payment  can  be  made,  such  return,  if  uncon- 
tradicted,  is  conclusive  against  granting  the  peremptory 
writ,  since  the  courts  will  not  interpose  their  extraordinary 
remedies  when  they  are  likely  to  be  nugatory.4 

§  364.  When  it  is  sought  to  compel  the  mayor  of  a  city 
to  make  payment  to  the  relator  for  services  alleged  to  have 
been  performed  under  an  order  of  the  city  council,  it  has 
been  held  incumbent  upon  the  relator  to  show  the  law  im- 
posing the  duty  of  payment  upon  the  mayor,  and  failing  to 
show  this,  and  it  being  denied  by  the  return,  it  is  error  .to 
grant  a  peremptory  mandamus.5  And  while  the  writ  is 
proper  to  compel  the  treasurer  of  a  city  to  pay  warrants 
drawn  upon  him  by  the  comptroller,  yet  he  will  not  be  re- 
quired to  deliver  to  the  relator  in  satisfaction  of  his  war- 
rants the  bonds  of  the  city,  the  treasurer  having  a  legal 

1  State  v.  Kispert,  21  "Wis.  387.  44  Iowa,  458.    See,  also,  People  v. 

2  Mason  v.  City  of  Gladstone,  93  East  Saginaw,  40  Mich.  336. 
Mich.  232.  <  Mitchell    v.   Speer,   39  Ga.   56 ', 

3  Day  v.  Callow,  39  Cal.  593;  Peo-  People  v.  Frink,  32  Mich.  96. 

pie  v.  Cook,  Ib.  658;  Rice  v.  Walker,        »  Smith  v.  Commonwealth,  41  Pa. 

St  335. 
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discretion  to  refuse  such  demand,  and  there  being  no  duty 
incumbent  upon  him  to  make  the  payment  in  this  manner.1 
Nor  will  the  writ  go  to  compel  the  mayor  of  a  city  to  exe- 
cute bonds  of  the  city  which  would  create  an  indebtedness 
in  excess  of  tbe  limit  fixed  by  the  constitution  of  the  state, 
even  though  such  bonds  have  been  authorized  by  an  ordi- 
nance of  the  city  council,  such  an  ordinance  being  regarded 
as  in  excess  of  the  authority  of  the  council  and  therefore 
void.2  But  when  it  is  the  duty  of  county  commissioners  to 
issue  to  holders  of  unpaid  warrants  for  indebtedness  due 
from  the  county  its  bonds  in  exchange  for  such  warrants, 
the  writ  may  go  to  enforce  this  duty.3 

§  365.  The  aid  of  mandamus  is  frequently  invoked  to 
compel  the  payment  of  demands  against  municipal  corpora- 
tions which  have  been  reduced  to  judgment,  when  payment 
of  the  judgment  has  been  refused,  and  the  judgment  creditor 
is  remediless  by  the  ordinary  process  of  execution  against 
the  corporation.  And  it  may  be  affirmed  as  a  general  rule, 
that  when  judgment  has  been  recovered  against  a  munici- 
pal corporation,  and  the  ordinary  remedy  by  execution  is 
unavailing,  a  refusal  by  tbe  proper  authorities  to  make  pay- 
ment of  the  judgment  will  warrant  relief  by  mandamus,  it 
being  the  only  adequate  remedy  in  such  case.4  Thus,  when 
under  the  laws  of  the  state  judgments  against  a  township 
can  not  bo  enforced  by  execution,  but  are  to  be  collected 

1  State  v.  Mount,  21  La.  An.  369.  Dak.  83;  Commonwealth  v.  Hink- 

2  Chalk  r.  White,  4  Wash.  156.  son,    161    Pa.  St.  2G6.     See,  also, 

3  Commissioners  of  Summit  Co.  Uzzle  v.  Commissioners,  70  N.  C. 
v.  People,  10  Colo.  14.  564;  McLendon  v.  Commissioners, 

<  City  of  Olney  v.  Harvey,  50  111.  71    N.    C.    88;    Commissioners   of 

453;  People  v.  City  of  Cairo,  50  111.  Craven  Co.   v.  Commissioners  of 

r>l,  .Marathon  v.  Oregon,  8  Mich.  Pamlico  Co.,  73  N.  C.  298;  Lt>:icli  r. 

B78;   I'.rown  v.  Crego,  33  Iowa,  498;  Commissioners,  84  N.  C.  829;  City 

Duncan  v.  Mayor  of  Louisville,  8  Council  v.  Hickman,  57  Ala,  338. 

Bush,  98;  City  of  Chicago  v.  San-  As  to  the  right  to  mandamus  in 

sum,  87  111.  182;  Rice  v.  Walker,  44  this  class  of  cases  under  the  stat- 

lowa,  458;  Webb  v.  Commission-  utes    of   Missouri,    see    State    v. 

70  N.  C.  307;  State  v.  Cooprider,  Slavens,  75  Mo.  508, 
96  Ind.  279;  Evans  v.  Bradley,  4  S. 
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like  all  other  township  charges,  the  writ  will  lie  against  the 
municipal  authorities  to  enforce  the  payment  of  a  judg- 
ment.1 And  where  a  county  treasurer  has  money  in  his 
hands  which  has  been  collected  for  the  payment  of  a  judg- 
ment against  the  county,  and  it  is  made  his  plain  and 
imperative  duty  by  statute  to  pay  over  the  money  in  satis- 
faction of  the  judgment,  the  writ  will  go  to  compel  the  pay- 
ment. Nor,  in  such  a  case,  does  the  fact  that  the  judgment 
was  rendered  in  the  federal  courts  deprive  the  state  courts 
of  their  jurisdiction  to  enforce  the  payment.2  Nor  is  it  any 
objection  to  granting  relief  in  this  class  of  cases,  that,  pend- 
ing the  proceedings  at  law  which  resulted  in  the  judgment 
against  the  municipal  corporation,  it  was,  by  legislative  en- 
actment, changed  from  a  town  to  a  city,  since  the  municipal- 
ity remains  the  same,  notwithstanding  the  change  in  its 
machinery,  and  its  obligations  may  still  be  enforced  against 
the  new  body  corporate.3  And  the  relief  will  be  granted, 
although  the  judgment  was  recovered  against  individual  de- 
fendants jointly  with  the  municipal  corporation,  since  the 
judgment  creditor  will  not  be  compelled  to  resort  to  the  in- 
dividual defendants  for  satisfaction  of  his  judgment.4  And 
in  proceedings  for  mandamus  to  compel  the  payment  of  a 
judgment  recovered  against  a  municipal  corporation,  the 
court  will  not  investigate  or  consider  matters  of  defense 
which  might  have  been  urged  to  the  original  action,  the 
judgment  being  regarded  as  conclusive  upon  all  such  ques- 
tions.5 But  the  writ  will  not  go  to  compel  the  payment  of 
a  judgment  against  a  municipal  corporation  which  is  invalid 
and  void.6  And  when  it  is  the  duty  of  an  auditor  to  draw 
his  warrant  in  satisfaction  of  a  judgment  against  a  city  and 
county  in  favor  of  the  judgment  creditor,  upon  the  order  of 
a  board  of  supervisors,  and  he  has  drawn  the  warrant  ac- 

1  Marathon  v.    Oregon,  8  Mich.        4  Palmer  v.  Stacy,  44  Iowa,  340. 
372.  6  New  Orleans  v.  United  States, 

2  Brown  v.  Crego,  32  Iowa,  498.  2  U.  S.  App.  125. 

3  City  of  Olney  v.  Harvey,  50  111.        6  State  v.  City  of  New  Orleans,  35 
453.  La.  An.  68. 
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cordinglj,  he  will  not  be  required  by  mandamus  to  draw  a 
warrant  in  favor  of  an  assignee  of  such  judgment.1  And  if 
the  judgment  creditor  has  instituted  proceedings  in  garnish- 
ment and  has  garnished  funds  due  to  the  municipality  to- 
an  amount  largely  in  excess  of  his  judgment,  the  writ  will 
not  go  to  compel  payment  of  the  judgment  while  such  pro- 
ceedings are  still  pending  and  undetermined.2  So  if  the 
judgment  itself  is  barred  by  the  statute  of  limitations,  man- 
damus will  not  lie  to  compel  the  levying  of  a  tax  for  its 
payment.3 

§  365#.  The  remedy  by  mandamus  to  enforce  the  collec- 
tion of  a  judgment  against  a  municipal  corporation  may  be 
regarded  as  partaking  of  the  nature  of  an  execution  against 
the  municipality  for  the  collection  of  the  judgment.  If, 
therefore,  under  the  laws  of  the  state  the  judgment  becomes 
dormant  after  the  lapse  of  a  certain  number  of  years,  and 
no  execution  may  thereafter  issue  for  its  enforcement  with- 
out reviving  the  judgment,  the  same  rule  may  be  applied 
by  analogy  to  the  remedy  by  mandamus  for  its  enforcement.4 
"When  the  return  to  an  alternative  writ  of  mandamus  against 
a  city  to  enforce  the  payment  of  a  judgment  is  based  upon 
the  want  of  taxing  power,  it  is  insufficient  if  it  fails  to  show 
that  the  city  has  exhausted  its  power  in  the  levy  and  collec- 
tion of  taxes  under  its  charter,  and  if  it  fails  to  show  the 

1  Scheerer  v.  Edgar,  76  Cal.  569.       seven  years,  so  that  execution  can 

2  Hitchcock  v.  City  of  Galveston,    not  issue  thereon  until  it  is  re- 
48  Fed.  Rep.  640.  vived,  but  an  action  may  be  brought 

8  Me Aleer  v.  Clay  County,  43  Fed.  upon  the  j  udgment  within  twenty 

Rep.  665.  years,  although  no  execution  may 

4  United  States  v.  Township  of  issue  upon  any  judgment  against  a 

Oswego,  28  Fed.  Rep.  55.  See,  also,  municipal  corporation,  mandamus 

Stewart  v.  Justices,  47  Fed.  Rep.  will  lie  to  comix?!  the  payment  <>r 

482;  Dempsey  v.  Township  of  Os-  a  judgment  against  a  nmniripul 

wego,  4  U.  S.  App.  416.  But  see,  corporation  which  has  not  been 

contra,  United  States  v.  Board  of  revived  after  the  lapse  of  seven 

Aii'litors,  28  Fed.  Rep.  407,  where  years,  the  proceedings  for  mamla- 

it  is  held  that  when  a  judgment  mus  being  brought  within  the 

under  the  laws  of  the  stata  be-  period  of  limitation  of  twenty 

comes  dormant  after  the  lapse  of  years. 
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proper  application  of  the  revenues  collected.1  And  when  a 
state  statute  authorizes  the  issuing  of  the  writ  of  mandamus 
to  compel  municipal  officers  to  levy  a  tax  in  payment  of  a 
judgment  after  execution  returned  unsatisfied,  the  practice 
of  the  federal  courts  should  conform  to  such  statute,  and 
mandamus  will  not  issue  from  a  federal  court  within  the 
state  in  such  cases  without  a  return  of  execution  unsatisfied.2 
So  when  the  law  of  the  state  in  which  the  judgment  is  re- 
covered requires  that,  when  an  execution  issues  upon  a  judg- 
ment against  a  municipal  corporation,  copies  of  the  execu- 
tion shall  be  delivered  to  the  officers  whose  duty  it  is  to 
assess  and  levy  a  sufficient  tax  to  pay  the  judgment,  man- 
damus will  not  go  to  compel  the  levying  of  such  tax  until 
it  is  shown  that  copies  of  the  execution  have  been  served 
upon  such  officers.3 

§  366.  In  conformity  with  the  general  doctrine  under 
discussion,  it  is  held  that  when  the  mayor  of  a  city  is  duly 
authorized  and  directed  by  acts  of  legislature  and  city  ordi- 
nances in  conformity  therewith  to  condemn  certain  property 
for  wharf  purposes,  and  is  required  to  issue  bonds  of  the 
city  in  payment  for  the  land  thus  condemned,  mandamus 
will  go  to  compel  the  mayor  to  issue  bonds  and  to  raise  the 
necessary  funds  in  payment  of  the  judgment  of  condemna- 
tion. The  ground  upon  which  the  courts  proceed  in  such  a 
case  is  that  an  officer  of  the  corporation  has  undertaken  to 
set  at  naught  the  corporate  will,  and  mandamus  affords  the 
only  remedy.  And  since  the  city  itself  would  be  entitled  to 
the  writ  against  an  officer  "who  had  disregarded  his  duty  and 
set  the  corporate  will  at  defiance,  with  equal  propriety  may 

JBeaulieu  v.  City  of  Pleasant  damages  resulting  from  their  re- 
Hill,  4  McCrary,  554;  S.  C.,  14  Fed.  fusal  to  comply  with  a  peremptory 
Rep.  222.  mandamus  requiring  them  to  levy 

2  Laird  v.  Mayor  of  De  Soto,  25  a  tax  in  payment  of  the  judgment, 

Fed.  Rep.  76.    As  to  the  right  to  see  Wilson  v.  Vaughn,  23  Fed.  Rep. 

recover    exemplary    or    punitive  229. 

damages  in  an  action  brought  by  a  3  Moran  v.  City  of  Elizabeth,  9 

judgment  creditor  of  a  municipal  Fed.  Rep.  72. 
corporation  against  its  officers,  for 


CHAP.  V.]  TO   MUNICIPAL   CORPORATIONS.  359 

the  real  parties  in  interest  avail  themselves  of  the  same 
remedy.1 

§  367.  Mandamus  is  the  appropriate  remedy  to  compel 
a  county  treasurer  to  pay  over  to  a  town  treasurer  public 
funds  belonging  to  the  town  to  the  custody  of  which  its 
treasurer  is  entitled.2  And  in  such  case,  on  appeal  from  the 
judgment  of  an  inferior  court  awarding  the  peremptory 
mandamus,  if  the  appellate  tribunal  is  satisfied  that  the  re- 
lator  is  then  entitled  to  the  writ,  it  may  confirm  the  judg- 
ment of  the  court  below,  regardless  of  whether  such  judgment 
was  correct  at  the  time  it  was  rendered.3  So  a  county  treas- 
urer, who  holds  funds  which  are  due  and  payable  to  another 
county,  may  be  compelled  by  mandamus  to  make  such  pay- 
ment.4 And  the  writ  may  go  to  command  a  county  treas- 
urer to  pay  to  a  state  treasurer  money  held  by  the  former 
to  which  the  state  is  entitled.  And  the  fact  that  the  de- 
fendant in  such  case  is  liable  to  an  action  upon  his  official 
bond  constitutes  no  bar  to  relief  by  mandamus.5  So  when 
a  purchaser  of  lands  at  a  sale  for  unpaid  taxes  is  entitled, 
upon  redemption  from  such  sale,  to  be  repaid  the  amount  of 
his  purchase,  with  interest  and  costs,  by  the  county  treas- 
urer, who  tenders  payment  partly  in  money  and  partly  in 
county  scrip,  the  writ  may  go  to  compel  payment  in  money.6 

§  367#.  While  mandamus  is  freely  granted  to  compel  the 
payment  of  municipal  obligations  which  have  been  duly  al- 
lowed by  the  proper  authority,  yet,  since  the  granting  of  the 
writ  rests  in  the  sound  discretion  of  the  court,  it  is  a  suffi- 
cient ground  for  refusing  relief  that  the  relator  has  been 
guilty  of  unreasonable  delay  in  the  assertion  of  his  rights.7 
And  a  delay  of  ten  years,  before  invoking  the  aid  of  a  man- 
damus to  compel  payment  of  a  salary  claimed  by  the  relator 
from  a  city,  has  been  held  to  be  sufficient  ground  for  refus- 

1  Duncan  v.  Mayor  of  Louisville,       4  Lee  County  v.  Phillips  County, 
8  Bush,  98.  46  Ark.  150. 

2  State  v.  Hoeflinger,  31  Wis.  257;        6  State  v.  Staley,  88  Ohio  St  259. 
State  v.  Roderick,  23  Neb.  503.  e  Murphy  r.  Smith,  49  Ark.  37. 

'  State  v.  Hoeflinger,  31  Wis.  257.        '  State  v.  Earle,  4','  N.  J.  L.  94. 
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ing  the  relief,  when  an  action  at  law  for  the  recovery  of  the 
salary  has  long  been  pending  and  undetermined.1  So,  if  a 
well-founded  doubt  exists  either  as  to  the  right  of  the  ap- 
plicant to  receive  the  money,  or  as  to  the  duty  of  the  officer 
to  pay  it,  the  court  will  decline  to  interfere.2 

§  3675.  When  under  the  laws  of  a  state  the  officers  of  a 
municipal  corporation  hold  their  offices  until  their  successors 
are  elected  and  qualified,  and  such  officers  resign  for  the 
purpose  of  avoiding  the  auditing  and  payment  of  judgments 
against  the  municipality,  such  resignation  will  not  be  a  bar 
to  mandamus  to  compel  them  to  audit  the  judgments,  their 
successors  not  having  been  elected.3  And  a  judgment  cred- 
itor of  a  municipal  corporation  who  has  obtained  a  per- 
emptory mandamus  for  the  payment  of  his  judgment  may, 
if  the  writ  is  not  obeyed,  have  an  alias  peremptory  writ  to 
enforce  payment,  the  writ  being  in  such  case  regarded  as  in 
the  nature  of  an  execution  for  the  enforcement  of  the  judg- 
ment.4 


1  Walcott  v.  Mayor,  51  Mich.  249. 

2  People  v.  Johnson,  100  111.  537. 

3  Badger  v.  United  States,  93  U.  S. 
599,  affirming  S.  C.,  6  Bisa  308.  See. 


also,  United  States  v.  Justices  of 
Lauderdale  Co.,  10  Fed.  Rep.  460. 

4  Fry  v.  Commissioners,  82  N.  C. 
304, 
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III.    MUNICIPAL   TAXATION,  AISTD  HEREIN  OF  MUNICIPAL-AID 
SUBSCRIPTIONS  AND  BONDS. 

§  368.    Important  distinction. 

369.  Specific  duty  of  levying  tax  may  be  enforced  by  mandamus. 
369a.  The  general  doctrine  stated. 

370.  The  rule  applied  to  taxation  for  public  improvements. 

371.  Writ  granted  only  when  private  rights  have  intervened. 
371a.  Power  and  duty  must  be  clear;  debt  must  be  liquidated. 
3716.  Writ  should  conform  to  law  of  the  state. 

372.  Pendency  of  proceedings  in  chancery  no  bar  to  mandamus. 

373.  Taxes  in  payment  of  bounties  to  volunteers. 

374.  Taxation  for  school  purposes. 

375.  Issuing  tax  warrants  by  supervisors;  repayment  of  taxes  im- 

properly levied. 

376.  Damages  in  removal  of  county  seat. 

377.  Taxation  in  payment  of  judgment  against  municipality. 
377a.  Ancillary  jurisdiction  of  federal  courts. 

3776.  Demand  and  refusal,  when  unnecessary. 

378.  Judgment  against  school  district. 

379.  Duty  of  levying  tax  a  continuing  one;  successors  in  office;  res- 

ignation; demand;  want  of  funds. 

380.  Writ  lies  from  state  courts  although  judgment  was  recovered 

in  federal  courts;  validity  of  bonds  settled  by  judgment 

381.  The  jurisdiction  cautiously  exercised. 

382.  Municipal  railway-aid  bonds;  mandamus  lies  to  compel  levy  of 

tax  in  payment  of  interest;  conditions  requisite. 

383.  Title  to  the  bonds;  averments  necessary;  sale  below  par  value; 

remedy  in  equity. 
384    Preliminary  proceedings  presumed  regular. 

385.  Writ  refused  when  bonds  are  invalid  for  want  of  assent  of  tax- 

payers; right  must  be  clear. 

386.  Not  granted  when  it  would  be  nugatory. 

887.    Particular  method  of  taxation  for  particular  purpose;  asses? 
n it -nt  of  subscription  by  county  courts. 

388.  Partial  compliance  with  duty  insufficient. 

389.  Mandamus  granted  to  compel  municipal  subscription  in  aid  of 

railway. 

389a.  Effect  of  injunction  as  between  state  and  federal  court. 

3896.  Compliance  with  conditions  precedent  required;  unconstitu- 
tional law;  fraudulent  action  of  municipal  authorities. 

390.  Actual  contract  relation  necessary  between  municipality  an. I 

railway;  vote  of  electors  insufficient. 
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§  391.    Railroad  must  not  interpose  unreasonable  conditions. 
393.     When  jurisdiction  exercised  by  federal  courts. 
393.    Mandamus  granted  for  levy  of  tax  in  payment  of  judgment 

upon  municipal-aid  bonds. 
394    The  jurisdiction  exercised  in  the  federal  tribunals. 

395.  Effect  of  injunction  from  state  courts;  effect  of  subsequent  ad- 

verse decisions  or  legislation  by  state. 

396.  Corporation  concluded  by  judgment. 

397.  When  statute  construed  as  imperative;  return  should  disclose 

facts  concerning  levy. 
397a.  Limitations  upon  power  of  taxation. 

398.  Mandamus  to  compel  apportionment. 

399.  Want  of  capacity  in  corporation. 

400.  Surrender  of  illegal  municipal  bonds;  tax  illegally  levied. 

§  368.  Questions  of  much  nicety  have  frequently  arisen 
in  determining  how  far  the  courts  may,  by  the  extraordi- 
nary aid  of  a  mandamus,  control  the  taxing  power  of  mu- 
nicipal bodies  and  compel  the  levying  of  taxes  for  general 
or  specific  purposes,  and  the  extent  to  which  the  interfer- 
ence may  be  carried  without  encroaching  upon  the  element 
of  sovereignty  which  is  a  necessary  incident  to  the  exercise 
of  the  taxing  power.  And  in  the  discussion  of  these  ques- 
tions, the  distinction  so  often  adverted  to  in  these  pages  be- 
tween duties  of  a  mandatory  or  ministerial  nature,  and  those 
which  are  accompanied  by  the  exercise  of  judgment  and  dis- 
cretion, will  be  found  to  solve  most  of  the  difficulties  with 
which  the  subject  has  been  surrounded  through  a  failure  to 
recognize  such  distinction. 

§  369.  The  general  doctrine  applicable  to  this  class  of 
cases  is,  that  when  a  specific  duty  is  imposed  by  law  upon 
a  municipal  corporation  of  levying  a  particular  tax  for  some 
purpose  of  public  utility,  and  the  duty  is  so  plain  and  im- 
perative as  to  admit  of  no  element  of  discretion  in  its  ex- 
ercise, mandamus  is  the  appropriate  and,  indeed,  the  only 
adequate  remedy  for  a  refusal  by  the  corporate  authorities 
to  perform  this  duty.1  A  distinction  has  been  taken  in  the 

1  State  v.  City  of  Davenport,  12  Wis.  65;  Watts  v.  Police  Jury  of 
Iowa,  335 ;  State  v.  City  of  Milwau-  Carroll,  11  La.  An.  141 ;  State  v.  City 
kee,  25  Wis.  122;  State  v.  Smith,  11  of  New  Orleans,  34  La.  An.  477; 
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application  of  the  rule  between  cases  where  the  duty  de- 
volving upon  the  municipal  authorities  is  merely  a  general 
duty  of  providing  for  the  payment  of  all  indebtedness  against 
the  municipality,  and  cases  where  a  special  duty  is  made 
obligatory  upon  the  corporate  authorities  to  levy  and  col- 
lect a  tax  for  a  particular  purpose,  or  to  meet  an  obligation 
created  by  a  special  law,  and  it  has  been  held  in  the  former 
class  of  cases  that  mandamus  would  not  lie,  but  that  in  the 
latter  the  courts  might  freely  interpose.  And  if  the  duty  is 
thus  specifically  imposed,  it  will  not  be  performed  merely 
by  making  a  levy  and  providing  generally  for  the  collection 
of  the  tax,  but  it  should  be  specifically  performed  and  the 
tax  should  be  set  apart  for  the  payment  of  the  particular 
obligation  or  indebtedness  in  question.  But  it  is  a  sufficient 
return  to  the  writ  by  the  corporate  officers  to  whom  it  is 
directed,  to  show  that  they  have  not  neglected  or  refused  to 
provide  for  the  payment  of  the  obligation  Avhose  enforce- 
ment is  sought,  and  such  a  return  is  not  demurrable.1 

§  369a.  The  jurisdiction  in  this  class  of  cas^s  is  frequently 
invoked  to  enforce  the  payment  of  demands  against  munici- 
pal bodies  which  have  been  audited  and  fixed  by  the  proper 

Tarver  v.  Commissioner's  Court,  17  64  N.  C.  557;  Lutterloh  v.  Cominis- 

Ala.  527;  Lee  County  v.  State,  36  sioners  of  Cumberland  Co.,  65  N.  C. 

Ark.  276;  Commissioners  v.  Trust-  403;  Shoolb'red  v.  Corporation  of 

ees,  71  Cal.  310;  People  v.  Supervis-  Ch»rlestown,  2  Bay,  63;  Von  Hoff- 

ors   of    Columbia    Co.,   10  Wend,  man  v.  City  of  Quincy,  4  Wall.  53."); 

363;  People  v.  Bennett,  54  Barb.  Supervisors  v.  United  States,  II >. 

480;  People  v.  Supervisors  of  Clic-  |:;:>;  City  of  Galena  v.  Amy,  5  Wall, 

nango,  8  N.  Y.  317;  People  v.  Su-  705;  Butz  v.  City  of  Muscatine,  s 

per visors  of  Otsogo,  53  Barb.  564;  "Wall.  ri7,">;  Mayor  v.  Lord,  0  Wall. 

People  v.  Supervisors  of  Herkimer  409.    See,  also,  Hosier  r.  Higgin^ 

Co.,  56   Bari>.    IV.';    Wilkinson  v.  Township  Board,  40  Mich.  840;  East 

<  'lieatham,  43  Ga.  258;    Aplin  v.  Jordan  L.  Co.  v.  Village  of  East 

Hoard  of  Supervisors,  73  Mich.  182;  Jordan.  KM)  Mich.  201;  State  v.  Pad- 

Trustees  v.  Dillon,  16  Ohio  St.  88;  dock,  36  Neb.  -Ji;:::  stat.-  r.  Tracy, 

State  v.  Harris,  17  Ohio  St.  608;  94  Mo.  217;  State  r.  K..SO,  20  Fla. 

Morgan  v.  Commonwealth,  .V>  Pa.  117;  Cole  v.  State,  181  Ind.  .V.tl. 
St.    l."iG;    Rodman    v.  Justices   of        l State  v.  City  of  Davenport,  13 

I -a  rue  Co.,  3  Bush,  144;  Pegrain  v.  Iowa,  335. 
r  urn  n  issi  oners  of  Cleaveland  Co., 
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authorities.  And  the  rule  is  well  established  that  when  a 
claim  or  demand  has  been  duly  allowed  by  the  proper  munici- 
pal authorities,  the  officers  whose  duty  it  is  to  levy  a  tax  for 
the  payment  of  such  demand  may  be  required  by  manda- 
mus to  perform  this  duty.1  So  the  writ  will  go  to  a  board 
of  municipal  officers  to  apply  to  the  payment  of  municipal 
bonds,  money  which  has  been  levied  for  that  purpose,  and 
also  to  levy  a  tax  for  the  payment  of  the  balance  of  such 
bonds  after  the  money  applicable  thereto  is  exhausted.2  And 
the  relief  may  be  granted  to  compel  a  municipal  corporation 
to  levy  and  collect  a  tax  for  the  payment  of  a  judgment 
upon  coupons  for  interest  due  upon  bonds  of  the  munici- 
pality.3 

§  370.  Frequent  instances  of  the  application  of  the  rule 
have  occurred  in  cases  of  taxation  for  municipal  improve- 
ments, such  as  the  erection  of  public  buildings,  the  con- 
struction of  harbors  and  the  like.  And  when  the  duty  is 
obligatory  upon  municipal  officers  of  levying  and  collecting 
taxes  for  the  erection  of  public  buildings,  or  other  improve- 
ments, this  duty  may  be  enforced  by  mandamus,  there  being 
no  other  legal  remedy.4  So  when  a  city  is  authorized  EV 
an  act  of  legislature  to  build  a  harbor  and  to  issue  its  bonds 
for  that  purpose,  and  to  raise  money  by  taxation  in  pay- 
ment of  the  principal  and  interest  of  the  bonds,  upon  failure 
of  the  city  to  perform  this  duty,  a  contractor  who  has  com- 
pleted the  work  and  obtained  judgment  for  the  amount  due 
for  his  services  is  entitled  to  the  writ  to  compel  the  city  au- 
thorities to  levy  and  collect  a  tax  in.  payment  of  his  judg- 
ment.5 And  when  it  is  made  by  act  of  legislature  the  duty 

People  v.  Supervisors  of  Liv-  Emery's  Sons.  76  Tex.  321;  Nolan 
ingston  Co.,  68  N.  Y.  114:  State  v.  County  v.  State,  83  Tex.  182. 
Buffalo  Co.,  6  Neb.  454;  Klein  v.  4  Tarver  v.  Commissioner's  Court, 
Supervisors,  54  Miss.  254;  Taylor  17  Ala,  527;  Watts  v.  Police  Jury 
v.  Supervisors,  70  Miss.  87;  Sheri-  of  Carroll,  11  La.  An.  141;  Corn- 
dan  v.  Fleming,  93  Mo.  321;  State  mon wealth  v.  Councils  of  Pitts- 
v.  Weir,  33  Neb.  35.  burgh,  88  Pa.  St.  66. 

2  State  v.  Board  of  Education,  27  5  State  v.  City  of  Milwaukee,  25 
Ohio  St.  96.  Wis.  122. 

3  City    of    Houston    v.    Thomas 
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of  city  authorities  to  levy  an  assessment  to  pay  for  buildings 
torn  down  in  the  opening  of  a  street,  the  duty,  being  abso- 
lute and  specific,  may  be  enforced  by  mandamus.1  So  tbe 
municipal  authorities  of  a  city  may  be  required  by  manda- 
mus to  assess  and  collect  a  tax  sufficient  to  pay  the  appraised 
value  of  lands  taken  by  the  city  for  public  purposes  under 
the  right  of  eminent  domain.2 

§  371.  But  in  all  cases  of  this  nature  it  is  essential  to 
the  exercise  of  the  jurisdiction  that  private  rights  should 
have  intervened  requiring  the  protection  of  the  courts.8 
And  when  the  statute  providing  for  the  levy  of  the  tax  is 
merely  permissive,  as  in  the  case  of  an  act  of  legislature 
authorizing  but  not  requiring  county  commissioners  to  lev}7 
a  tax  for  the  construction  of  a  road,  no  action  having  been 
taken  under  the  statute,  and  no  private  rights  having  inter- 
vened, the  writ  will  not  go.4  So  when  no  private  rights 
have  as  yet  been  affected  by  the  proceedings,  a  mere  indi- 
vidual tax-payer,  who  has  no  other  interest  than  the  public 
generally,  is  not  entitled  to  the  writ  to  compel  the  levying 
of  a  tax  for  an  amount  found  necessary  by  commissioners  of 
highways  for  the  construction  of  a  bridge.8  And  the  rule 
in  no  manner  conflicts  with  the  discretion  of  municipal  au- 
thorities as  to  the  construction  of  a  work  of  public  improve- 
ment which  is  not  made  their  imperative  duty,  but  is  merely 
permissive  upon  them,  and  in  such  case  they  will  be  left  to 
exercise  their  discretion  in  their  own  way  and  upon  their 
<»\vn  responsibility.6  Nor  will  the  writ  go  to  compel  the 
levying  of  a  tax  in  payment  of  bonds  of  a  township,  whose 
validity  is  disputed  upon  the  ground  of  a  failure  to  comply 

1  Shoolbred    v.    Corporation    of    '   4  Eollorsville  &    Pottage   Turn- 
Charleston,  2  Bay,  ('»:!.  pike  v.  Commissioners  of  Samlusky 

2  People  v.  Common  Council  of    Co.,  1  Ohio  St.  149. 

Syracuse,  78  N.  Y.  56.  »  People  v.  Supervisors  of  Y.-r- 

3  Rollersville  &    Portage  Turn-    million,  47  111. 'JV.». 

pike  v.  Commissioners  of  Sandusky  h  1  '<  illcrsville  &  Portage  Turnpike 
Co.,  1  Ohio  St  149;  People  v.  Su-  r.  Commissioners  of  Sandusky  Co., 
pt-r visors  of  Vermillion,  47  111.  259.  1  Ohio  St.  149. 
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with  the  statutory  requireniants  necessary  to  the  issuing  of 
such  bonds.1 

§  371a.  It  is  important  to  be  borne  in  mind  that  the 
jurisdiction  by  mandamus  to  set  in  motion  the  taxing  power 
of  municipal  corporations  is  exercised  only  in  cases  where 
the  municipality  or  its  officers  are  clearly  authorized  by  law 
to  levy  the  tax  whose  enforcement  is  sought.  If,  therefore, 
the  officers  against  whom  the  writ  is  sought  have  no  power 
or  authority  to  levy  the  tax  in  question,  the  courts  will  de- 
cline to  interfere  by  mandamus.2  It  must  also  appear  that 
it  is  the  clear  duty  of  the  officers  against  whom  the  writ  is 
sought  to  levy  the  tax,  before  the  courts  will  interpose  by 
mandamus.8  And  the  writ  will  not  go  to  compel  the  levy 
of  a  tax  for  the  payment  of  an  indebtedness  due  from  a 
municipal  corporation,  when  the  amount  of  such  indebted- 
ness is  unliquidated  and  uncertain.4  So  mandamus  will  riot 
lie  to  require  the  levying  of  a  tax  for  the  payment  of  inter- 
est upon  municipal  bonds  issued  for  street  improvements, 
when  it  is  shown  that  the  necessary  jurisdictional  facts 
to  authorize  the  issuing  of  the  bonds  are  wanting;  as  when 
a  petition  signed  by  the  owners  of  a  majority  of  the  front- 
age to  be  affected  is  necessary  to  authorize  such  improve- 
ments, and  such  petition  is  not  signed.5  And  the  writ  will 
not  go  to  compel  a  city  council  to  levy  a  tax  to  provide 
free  text-books  for  use  in  the  public  schools,  in  accordance 
with  the  action  of  a  board  of  education  of  the  city  requir- 
ing the  appropriation  to  be  made,  when  such  action  of  the 
board  is  illegal  and  void.6 

1  Loomis  v.  Township  Board,  53 
Mich.  135. 

2Poik  v.  Winett,  37  Iowa,  34; 
State  v.  Town  of  Guttenberg,  39 
N.  J.  L.  660;  State  v.  City  of  Shreve- 
port,  29  La.  An.  658;  State  v.  Town 
of  Maysville,  12  S.  C.  76;  United 
States  v.  County  of  Macon,  99  U.  S. 
682;  State  v.  Fournet,  30  La.  An. 
1103. 

»  C.  D.  &  M.  R.  Co.  t;.  Olmstead. 


46  Iowa,  316;  Cassatt  u  Commis- 
sioners, 39  Kan.  505.  And  see  Ca- 
baniss  v.  Hill,  74  Ga.  845. 

4  State  Board  of  Education  r. 
West  Point,  50  Miss.  638.  And  see 
Cabaniss  v.  Hill,  74  Ga.  845. 

8Kahn  v.  Board  of  Supervisors, 
79  Cal.  388. 

6  Board  of  Education  v.  Common 
Council,  80  Mich.  548. 
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§  3716.  In  granting  relief  by  mandamus  to  enforce  the 
levy  of  a  tax  for  the  payment  of  demands  against  a  munici- 
pal corporation,  the  judgment  or  order  of  the  court  should 
be  so  framed  as  not  to  contravene  the  provisions  of  the  law 
of  the  state  with  reference  to  the  time  and  manner  of  levy- 
ing and  collecting  the  tax.  And  the  municipal  officers  can 
not,  in  such  cases,  be  required  to  do  any  acts  which  are  not 
authorized  by  the  law  of  the  state.1  Nor  will  the  writ  go 
to  compel  county  officers  to  levy  a  special  tax  for  the  pay- 
ment of  a  demand  against  a  county  at  a  time  or  in  a  man- 
ner different  from  that  prescribed  by  law  for  the  levy  and 
collection  of  general  taxes.2 

§  372.  "While  it  is  generally  true  that  the  pendency  of 
proceedings  in  chancery  involving  the  same  subject-matter, 
in  a  court  which  is  fully  empowered  to  administer  relief,  is 
a  bar  to  proceedings  in  mandamus,  yet  if  it  is  apparent  that 
the  questions  involved  can  not  be  appropriately  or  finally 
determined  in  the  suit  in  chancery,  the  aid  of  a  mandamus 
may  be  granted,  notwithstanding  the  pendency  of  such  suit. 
Thus,  when  commissioners  of  public  parks  seek  by  manda- 
mus to  compel  a  county  clerk  to  receive  their  estimate  of 
expenses  necessary  for  park  improvements,  and  to  include 
such  estimate  in  the  warrants  for  the  collection  of  the  taxes. 
as  provided  by  law,  the  writ  may  be  granted,  notwithstand- 
ing the  pendency  of  a  suit  in  chancery  wherein  a  property 
holder  seeks  to  enjoin  the  clerk  and  commissioners  from  do- 
ing the  act  whose  performance  is  sought  by  mandamus.  In 
such  case,  it  is  obvious  that  full  and  complete  justice  can 
not  be  done  to  all  parties  by  the  proceedings  in  chancery, 
since  they  are  no  bar  to  another  action  by  another  party 
against  the  same  defendants  for  the  same  subject-matter,  and 
hence  the  propriety  of  interfering  by  mandamus.8 

§  373.  The  duty  of  levying  municipal  taxes  in  payment 
of  bounties  to  volunteers  in  the  military  service  affords  a 

1  Warren  Co.  v.  Klein,  51  Mis&  2  State  v.  Kennington,  10  Rich. 
807.  (N.  S.)  299. 

1  People  v.  Salomon,  51  III  55. 
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proper  subject  for  the  exercise  of  that  branch  of  the  juris- 
diction under  discussion.  And  when  a  local  board  of  munici- 
pal officers  are  intrusted  by  law  with  full  power  to  contract 
loans  in  payment  of  bounties  to  soldiers,  and  under  such 
authority  have  incurred  a  debt  for  the  payment  of  such 
bounties,  mandamus  will  lie  to  assess  the  necessary  tax  in 
payment  of  the  indebtedness,  and  the  writ  may  go  to  the 
successors  in  office  of  those  who  incurred  the  obligation.1 
So  a  county  treasurer  may  be  compelled  by  mandamus  to 
pay  over  to  the  proper  authorities  of  a  town  the  amount  of 
a  tax  levied  for  the  payment  of  bounties  to  volunteers,  the 
tax  having  been  held  constitutional  and  valid.2  And  in  de- 
termining whether  a  particular  system  of  paying  such  boun- 
ties has  been  adopted  in  their  county,  county  commissioners 
are  held  to  act  in  a  ministerial  rather  than  a  judicial  capac- 
ity. It  is  therefore  no  sufficient  return  to  the  alternative 
writ  commanding  such  commissioners  to  levy  the  tax,  that 
after  investigation  they  are  unable  to  conclude  that  the  sys- 
tem of  paying  bounties  specified  in  the  statute  has  been 
adopted  in  their  county,  since,  if  the  facts  exist  making  the 
statute  applicable  to  their  county,  the  commissioners  are 
bound  to  ascertain  the  facts  correctly  and  to  perform  the 
duty  enjoined  by  the  statute.3  But  in  no  event  will  the  writ 
go  to  compel  the  levying  of  such  a  tax  under  a  statute  held 
to  be  void.4 

§  374.  Kelief  by  mandamus  is  also  granted  to  compel  mu- 
nicipal authorities  to  raise  by  taxation  the  necessary  funds 
for  the  support  of  public  schools.  And  the  writ  will  lie  to 
a  board  of  village  trustees,  requiring  them  to  collect  a  tax 
for  school  purposes,  when  this  duty  is  made  obligatory  upon 
them  by  a  plain  and  imperative  statute.5  And  the  duty  of 
a  board  of  county  commissioners  to  levy  a  tax  for  school 
purposes  upon  the  taxable  property  of  a  school  district  may 

1  Morgan  v.   Commonwealth,  55  3  State  v.  Harris,  17  Ohio  St.  608. 
Pa.  St.  456.  4  State  v.  Tappan,  29  Wis.  664. 

2  Trustees  v.  Dillon,  16  Ohio  St.  5  People  v.  Bennett,  54  Barb.  480. 
38. 
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be  enforced  by  mandamus.1  So  the  common  council  of  a 
city  may  be  compelled  by  mandamus  to  comply  with  the 
duty  imposed  by  their  charter  of  raising  by  taxation  the 
necessary  funds  for  educational  purposes  in  the  city,  the 
amount  having  been  designated  and  fixed  by  the  proper  au- 
thority.2 And  when  the  duty  is  clearly  incumbent  by  law 
upon  the  collectors  of  taxes  in  the  different  wards  of  a  city 
to  pay  over  to  the  superintendent  of  schools,  out  of  the  first 
moneys  collected  by  them,  such  sums  of  money  as  are  from 
time  to  time  directed  to  be  raised  for  public  school  purposes, 
mandamus  lies  upon  a  refusal  to  perform  the  duty.*  So  a 
township  trustee,  having  in  his  hands  money  which  belongs 
to  the  public  school  fund  and  which  it  is  his  duty  to  pay  to 
the  school  trustees  of  the  township,  may  be  required  by 
mandamus  to  perform  this  duty.4  And  mandamus  will  lie 
to  compel  the  trustees  of  a  town  to  levy  an  annual  tax  for 
payment  of  the  principal  and  interest  of  bonds  of  the  town, 
issued  for  the  erection  of  school  buildings.5  So  the  writ  will 
go  to  require  a  board  of  school  directors  to  levy  a  tax  for 
building  a  school-house,  the  electors  of  the  school  district 
having  voted  to  erect  the  house.6 

§  375.  "When  a  board  of  supervisors  have  neglected  to 
issue  warrants  for  the  collection  of  a  tax  at  their  regular 
meeting  at  the  time  required,  the  writ  will  go  to  compel 
them  to  meet  and  issue  the  warrants.7  So  when  a  plain  and 
imperative  statute  makes  it  the  duty  of  a  board  of  super- 
visors to  determine  the  amounts  of  taxes  which  have  been 
improperly  assessed  against  citizens  of  the  county  and  to 
cause  such  taxes  to  be  repaid,  this  duty  may  be  enforced  by 
mandamus.8  And  when  a  board  of  supervisors  are  required 

1  People  v.  County  Commission-       7  People  v.  Supervisors  of  Che- 
ers, 12  Colo.  89.  nango,  8  N.  Y.  817. 

2  State  v.  Smith,  11  Wis.  65.  *  People  r.  Supervisors  of  Otsego, 
'State  v.  Hammoll.S  Vroom,440.  53  Barb.  504,  51  N.  Y.  401;  People 
« Hon  v.  State,  89  Ind.  249.  v.  Supervisors  of  Herkimer  Co.,  56 
8  Gardner  r.  1  l.i  m>\ -.  sc,  I  ml.  17.  Barb.  452;  People  v.  Supervisors  of 
«  Cooper  v.  Nelson,  38  Iowa,  440.  Ulster  Co.,  65  N.  Y.  800. 
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by  law  to  hear  and  determine  applications  for  the  recovery 
of  taxes  which  have  been  illegally  imposed,  they  may  be  re- 
quired by  mandamus  to  act  upon  an  application  of  this 
nature.1  So  when  taxes  have  been  illegally  levied  by  a  board 
of  county  supervisors  and  paid  to  the  county  treasurer,  the 
writ  has  been  allowed  to  compel  their  repayment  to  the 
tax-payers.2 

§  376.  "When  the  removal  of  a  county  seat  is  authorized 
and  directed  by  a  statute,  which  also  provides  a  mode  for 
ascertaining  the  amount  of  damages  incurred  by  such  re- 
moval, mandamus  will  lie  to  the  proper  officer  of  the  county 
to  levy  a  tax  for  the  payment  of  damages  sustained  by  the 
removal,  the  amounts  due  having  been  definitely  ascertained 
in  the  mode  provided  by  the  statute.8 

§  377.  The  enforcement  of  judgments  against  municipal 
corporations  affords  frequent  occasion  for  invoking  the  ex- 
traordinary aid  of  the  courts  by  mandamus  to  set  in  motion 
the  taxing  power  of  the  municipalities  for  the  payment  of 
the  judgments.  Here,  again,  we  are  met  by  the  same  dis- 
tinction already  noticed  between  the  enforcement  of  duties 
merely  ministerial  in  their  nature,  and  those  involving 
the  exercise  of  discretion  and  judgment.  And  whenever 
the  duty  of  levying  a  tax  to  satisfy  a  judgment  against  a 
municipal  corporation  is  plainly  and  specifically  imposed  by 
law  upon  the  corporate  authorities,  or  the  ordinary  remedy 
by  execution  is  unavailing,  and  it  is  the  plain  and  unmis- 
takable duty  of  the  corporate  officers  vested  with  the  taxing 
power  to  exercise  such  power  for  the  purpose  of  satisfying 
the  judgment,  mandamus  will  go  to  compel  the  levying  and 
collecting  of  the  necessary  tax.*  "When,  therefore,  a  city  is 

1  People  v.  Supervisors  of  Ecsex  mon  Council  of  Milwaukee,  20  Wis. 
Co.,  70  N.  Y.  228.  91 ;  State  v.  City  Council  of  Racine, 

2  Brandt  v.  Murphy,  68  Miss.  84.  22  Wis.  258;  Gorgas  v.  Blackburn, 

3  Wilkinson  v.  Cheatham,  43  Ga.  14  Ohio,  252;  Coy  v.  City  Council, 
258.  17  Iowa,  1;  Frank  v.  San  Francisco, 

4  State   v.  City  of   Madison,  15  21  Cal.  668;   Gooch  v.  Gregory,  65 
Wis.  30;   State  v.  Supervisors  of  N.  C.  142;    Lutterloh  v.  Commis- 
Beloit,  20  Wis.  79;  State  v.  Com-  sioners  of  Cumberland  Co.,  65  N.  C. 
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required  by  its  charter,  whenever  judgment  is  had  against 
it,  to  levy  and  collect  the  amount  of  the  judgment  like  other 
charges  against  the  city,  the  writ  will  go  to  compel  the  city 
authorities  to  perform  this  duty.1  So,  when  a  creditor  has 
obtained  judgment  against  a  city  which  can  be  satisfied  only 
by  the  levy  of  a  particular  rate  or  tax  for  a  given  year,  the 
duty  thereby  devolves  upon  the  municipal  authorities  of 
levying  such  rate,  not  exceeding  the  maximum  within  their 
powers,  as  will  pay  the  judgment.  Such  duty,  it  is  held,  re- 
sults from  the  plain  moral  as  well  as  legal  obligation  of  the 
city  to  pay  its  debts,  and  no  discretion  can  rightfully  be 
claimed  as  to  its  performance  by  the  city  officials.  It  fol- 
lows, therefore,  that  mandamus  will  lie  for  the  enforcement 
of  the  duty.2  And  when  it  is  made  by  law  the  plain  duty 
of  a  county  board  of  supervisors  to  provide  for  the  payment 
of  all  debts  against  the  county,  they  being  vested  with  no 
discretion  in  the  matter,  if  they  refuse  to  make  provision  for 
the  payment  of  a  judgment  debt,  they  may  be  directed  by 
mandamus  either  to  appropriate  the  necessary  amount  from 

403;    City   of   East    St.  Louis   v.  Muscatine,  8  Wall.  575;  Mayor  v. 

Underwood,  105  111.  308;  State  v.  Lord,  9  Wall.  409;  Britton  v.  Platte 

County  Commissioners  of  Jackson  City,  2  Dill.  1 ;  Boynton  v.  District 

Co.,  19  Fla.  17;  Courtright  v.  Town-  Township  of  Newton,  34  Iowa,  510; 

ship  Clerk,  54  Mich.  182;  State  v.  Worthington  v.  Hulton,  13  L,  T.  R. 

Commissioners  of  Yellowstone  Co.,  (N.  S.)  463;   United   States  v.  Bu- 

12  Mont  503;   Wells  v.  Town  of  chanan  Co.,  5    Dill.  285;    United 

Mason,  23   W.    Va.    456;    United  States  v.  Jefferson  Co.,  5  Dili  310: 

States  v.  City  of  New  Orleans,  17  Wisdom   v.  City    of   Memphis,  2 

Fed.     Rep.    483;     Supervisors     v.  Flippin,  285;  State  v.  Assessors  of 

United  States,  4  Wall.  435;   City  Rahway,  43  N.  J.  L.  338;  Stevenson 

of  Galena  v.   Amy,  5  Wall.  705;  v.  District  Township,  35  Iowa,  462. 

Benbow  v.  Iowa  City,  7  Wall  313;  See,  also,  United  State's  r.  Vernon 

United  States  v.  City  of  Galena,  10  Co.,  3  Dili  281;  Fisher  v.  Mayor.  IT 

I'.iss.  i>63;   United  States  v.  Town  W.  Va.  628;  State  r.  Mayor  of  Jack- 

of  Brooklyn,  10  Biss.  466;  United  sonville,   22   Fla.   21;    Dearing   v. 

States  r.  Treasurer  of  Muscatine  Shepherd,  78  Ga.  28. 

Vbb.  (U.  S.)53;  S.  C.,mibnom.  l  State   v.  City  of   Madison,  15 

La  using   v.    County  Treasurer,  1  Wis.  80. 

Dill.  522;  Welch  v.  Ste.  Genevieve,  "Coy  v.  City  Council,  17  Iowa,  1. 
Ib.  130.  And  see  Butz  v.  City  of 
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the  revenues  of  the  county,  or  to  provide  for  such  payment 
by  taxation.1  So  when  a  judgment  is  obtained  against  a 
town  in  its  corporate  capacity,  and  it  is  averred  in  the  alter- 
native writ  that  the  corporation  has  no  property  with  which 
to  satisfy  an  execution,  the  writ  will  go  to  compel  the  offi- 
cers of  the  town  to  levy  and  collect  a  tax  in  satisfaction  of 
the  judgment.2  Nor  is  it  necessary  that  an  execution  upon 
the  judgment  should  be  returned  unsatisfied,  when  it  is  con- 
ceded that  the  municipal  corporation  has  no  property  with 
which  to  satisfy  the  judgment,  and  when  it  is  apparent  that 
the  only  means  of  payment  is  by  the  levying  of  a  tax  for 
that  purpose.8  And  the  fact  that  no  execution  can  issue 
against  a  county,  which  represents  in  some  sense,  the  sover- 
eignty of  the  state,  has  been  held  sufficient  warrant  for  sus- 
taining a  mandamus  to  county  authorities,  directing  the  levy 
of  a  tax  in  payment  of  a  judgment  against  the  county.4  Nor 
in  this  class  of  cases  is  it  necessary  that  a  previous  demand 
should  be  made  upon  the  municipal  authorities  for  payment 
of  the  judgment,  when  they  have  long  delayed  and  neglected 
payment,  and  when  it  is  obvious  that  they  do  not  intend  to 
pay.5  And  upon  an  application  for  a  mandamus  to  compel 
the  levying  of  a  tax  for  the  payment  of  a  judgment  against 
a  municipal  corporation,  the  judgment  is  conclusive  as  to  the 


1  Frank  v.  San  Francisco,  21  Cal. 
668. 

2Gorgas  v.  Blackburn,  14  Ohio, 
252. 

8  United  States  v.  City  of  New 
Orleans,  17  Fed.  Rep.  483. 

4Lutterloh  v.  Commissioners  of 
Cumberland  Co.,  65  N.  C.  403.  But 
in  Tennessee  the  courts  refuse  to 
interfere  by  mandamus  to  compel 
the  levying  of  a  tax  by  county  au- 
thorities in  payment  of  claims 
which  have  been  allowed  against 
a  county,  on  the  broad  ground 
that  the  taxing  power  is  in  its  nat- 
ure a  legislative  function,  with 


which  the  judicial  department  can 
not  properly  interfere,  even  though 
the  party  aggrieved  has  no  other 
remedy.  The  power  of  the  county 
authorities  to  levy  a  tax  is  held  to 
be  a  part  of  the  fiscal  or  taxing 
power  of  the  state,  delegated  to 
the  several  counties,  and  the  offi- 
cers to  whom  the  duty  is  intrusted, 
within  their  limited  sphere,  have 
a  discretion  to  exercise  of  the  sanie 
nature  as  that  of  the  legislature 
itself.  Justices  of  Cannon  Co.  v. 
Hoodenpyle,  7  Humph.  145. 

6  United  States  v.  Town  of  Brook 
lyn,  10  Biss.  466. 
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right  of  the  plaintiff  therein  to  receive  and  as  to  the  duty  of 
the  defendant  to  pay  the  amount  adjudged  to  be  due  and 
payable.1 

§  3770.  Mandamus  will  lie  in  the  circuit  courts  of  the 
United  States,  in  aid  of  a  judgment  recovered  in  those  courts 
against  a  municipal  corporation,  to  command  the  corporate 
authorities  to  levy  a  tax  with  which  to  pay  the  judgment, 
even  though  the  municipal  officers  have  been  enjoined  by 
the  state  courts  from  making  such  levy.  In  such  a  case,  the 
writ  of  mandamus  is  ancillary  to  the  jurisdiction  of  the 
federal  court  which  had  first  attached,  the  writ  being  in 
the  nature  of  an  execution  to  enforce  a  judgment  already 
obtained.2  And  to  an  alternative  writ  of  mandamus  com- 
manding 'county  officers  to  levy  and  collect  a  tax  for  the 
payment  of  a  judgment  against  the  county,  recovered  in  a 
circuit  court  of  the  United  States,  it  is  no  sufficient  return 
that,  after  the  granting  of  the  writ,  respondents  were  en- 
joined by  a  state  court  from  levying  and  collecting  the  tax.3 

§  3775.  When  the  duty  of  municipal  officers  to  levy  and 
collect  a  tax  for  the  payment  of  a  judgment  against  the 
corporation  is  plain  and  imperative,  it  affords  no  excuse  for 
their  inaction  that  a  demand  was  not  made  upon  them  for 
the  performance  of  this  duty  before  seeking  the  extraordi- 
nary aid  of  the  courts.  The  rplief  will  therefore  be  granted 
in  such  a  case,  although  no  previous  demand  was  made  upon 
the  officers  to  levy  the  tax.4  Nor  does  the  want  of  a  de- 
mand and  refusal  afford  sufficient  objection  to  granting  tho 
relief,  when  the  board  of  municipal  officers  against  whom 
the  writ  is  sought  have  declared  by  a  resolution  that  they 
will  not  levy  the  tax  unless  the  relator  submits  to  certain 
illegal  conditions.8  Even  if  it  be  deemed  necessary  that  a 

1  City  of  Cairo  v.  Campbell,  116  s  Hill  v.  Scotland  County  Court, 

111.  303.  32  Fed.  Rep.  716. 

-'Riggs  v.  Johnson  Co.,  6  Wall.  4  State  r.  City  Council  of  Rnci no, 

Kit1..    See,  also,  United    States  v.  22   Wis.    258;    Fisher   v.    City  of 

sih.Tii.im,     4   Dill.    224;    United  Charleston,  17  W.  Va.  595. 

st.nrs  r.  Supervisors  of  Lee  Co.,  2  3  People  v.  Supervisors  of  Living- 

1  '.iss.  77, 1  Chicago  Legal  News,  121.  ston  Co.,  68  N.  Y.  114. 
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demand  should  be  made,  it  is  sufficient  to  demand  payment 
of  the  judgment  generally,  without  asking  that  a  tax  be 
levied  for  such  purpose,  since  this  will  be  held  to  include  a 
demand  for  the  performance  of  any  act  which  may  be  nec- 
essary to  such  payment.1 

§  378.  The  jurisdiction  in  the  class  of  cases  under  con- 
sideration has  been  extended  to  officers  of  school  districts 
on  whom  is  imposed  the  duty  of  levying  a  tax  for  the  pay- 
ment of  judgments  recovered  against  the  district,  and  man- 
damus lies  to  compel  the  performance  of  this  duty,  when  no 
property  of  the  municipality  can  be  found  subject  to  levy 
imder  execution.  The  duty  of  levying  a  tax  under  such  cir- 
cumstances becomes  an  imperative  obligation ;  and  since  the 
court  can  not  act  upon  the  individual  electors  of  the  school 
district  to  compel  them  to  vote  the  tax,  it  must  necessarily 
proceed  by  mandamus  against  the  board  of  directors,  who 
are  the  agents  and  representatives  of  the  district,  to  compel 
their  performance  of  this  duty.2 

§  379.  The  cases  already  cited  afford  sufficient  illustra- 
tion of  the  doctrine  under  discussion  and  of  its  application 
in  practice.  It  remains,  however,  to  be  observed,  that  the 
duty  of  levying  a  municipal  tax  in  satisfaction  of  a  judg- 
ment against  the  corporation  is  treated  as  a  continuing 
duty,  and  it  does  not  terminate  with  the  levying  of  a  single 
tax  which  is  collected  only  in  part,  but  ends  only  when  the 
whole  amount  is  collected  and  the  judgment  paid.  Hence 
it  affords  no  excuse  for  a  partial  performance  of  the  duty 
that  the  municipal  authorities  have  levied  and  collected  a 
portion  of  the  tax,  but  that  certain  tax-payers  have  neg- 
lected to  pay  their  assessments.3  And  since  the  duty  is  a 
continuing  one,  the  retirement  from  office  of  some  of  the 
municipal  officers  affords  no  bar  to  relief  by  mandamus, 


*City  of  Cairo  v.  Everett,  107 
111.  75.  See,  also,  City  of  Cairo  v. 
Campbell,  116  HI.  305. 

2Boynton  v.  District  Township 
of  Newton,  34  Iowa,  510;  Steven- 


son v.  District  Township,  35  Iowa, 
462. 

3  State  v.  City  of  Madison,  15  Wis. 
30.  And  see  Benbow  v.  Iowa  City, 
7  Wall.  313. 
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and  the  duty  may  be  enforced  against  their  successors  in 
office.1  Nor  can  the  corporate  officers  absolve  themselves 
from  the  responsibility  of  levying  the  tax  by  a  fraudulent 
resignation  of  their  offices.2  And  when  the  tax  levied  for 
the  payment  of  a  judgment  is  insufficient,  the  court  may,  in 
the  same  proceeding,  grant  another  mandamus  directing 
the  levy  of  another  tax.3  Nor  is  it  a  sufficient  return  to  a 
mandamus  commanding  the  levying  of  a  municipal  tax  in 
payment  of  a  corporate  indebtedness  that  there  is  no  money 
in  the  treasury,  since  the  very  object  of  the  writ  is  to  pro- 
cure money.4 

§  380.  Mandamus  will  lie  from  the  state  courts  to  compel 
municipal  authorities  to  exercise  their  taxing  power  for  the 
satisfaction  of  a  judgment,  even  though  the  judgment  was 
obtained  against  the  municipality  in  the  federal  courts.5 
And  upon  application  for  the  writ  to  command  the  levy  of 
a  tax  in  payment  of  judgments  against  a  town,  the  validity 
of  the  bonds  upon  which  the  judgments  were  obtained  can 
not  be  inquired  into  or  called  in  question,  since  this  is  set- 
tled by  the  judgment  itself  and  the  town  is  estopped  by 
that  decision.6  And  since  mandamus  to  compel  the  levy  of 
a  tax  for  the  payment  of  a  judgment  recovered  upon  mu- 
nicipal bonds  is  in  the  nature  of  an  execution  to  enforce 
huch  judgment,  defenses  which  relate  to  the  validity  of  the 
original  obligation  will  not  be  entertained  upon  the  applica- 
tion for  a  mandamus,  the  obligation  having  merged  in  the 
judgment.7  In  such  a  proceeding,  if  it  appears  that  the  mu- 

1  State  v.  City  of  Madison,  15  Wis.        8  State  v.  Supervisors  of  Beloit, 
80.    And  see  as  to  the  right  to    20  Wis.  79.    And  see  State  v.  City 
mandamus  to  compel  a  second  levy    of  Madison,  15  Wis.  30. 

of  a  tax  to  pay  a  judgment  against  6  State  v.  Supervisors  of  Beloit. 

a  municipal  corporation,  Duperier  20  Wis.  79;  Mayor  v.  Lord,  9  Wall. 

v.  Police  Jury,  31  La,  An.  709.  409. 

2  Gorgas  v.  Blackburn,  14  Ohio,  7  Rails  County  Court  r.  United 

States,  105  U.  S.  733;  Hill  v.  Scot- 

3  Palmer  v.  Jones,  49  Iowa,  405.    land  County  Court,  83  Fed.  Rep. 
4Huntingtou  v.  Smith,  25  Ind.    710. 

186, 
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nicipal  corporation  was  duly  authorized  to  subscribe  to  the 
stock  of  a  railway  company  and  to  issue  its  bonds  for  that 
purpose,  the  power  of  taxation  for  the  payment  of  the  obli- 
gations thus  incurred  will  be  conclusively  presumed,  unless 
the  law  conferring  the  authority,  or  some  general  law  in 
force  at  the  time,  clearly  manifests  a  contrary  intention.1 

§  381.  Although,  as  we  have  seen  in  the  preceding  sec- 
tion, the  jurisdiction  by  mandamus  to  set  in  motion  the 
taxing  power  of  municipalities  is  well  established,  it  is  to 
be  exercised  with  much  caution,  and  the  interference  will 
not  be  granted  for  trivial  causes.  And  when  the  judgment 
which  it  is  sought  to  enforce  in  this  manner  has  not  been  in 
existence  a  sufficient  length  of  time  to  satisfy  the  court,  in 

CU  v  * 

the  absence  of  other  proof,  that  the  municipal  authorities 
have  any  disposition  to  withhold  payment  unreasonably,  the 
return  averring  that  a  part  of  the  burden  properly  belongs 
to  another  county,  and  that  respondents  are  and  always 
have  been  ready  and  willing  to  pay  the  relator  that  portion 
of  the  judgment  rightfully  due  from  their  county,  the  per- 
emptory writ  may  be  refused.2  And  to  warrant  the  relief 
it  must  appear  that  respondents  have  power  to  levy  a  tax 
for  the  payment  of  the  judgment  in  question.* 

§  382.  We  come  next  to  a  consideration  of  the  principles 
upon  which  the  taxing  power  of  municipal  corporations  may 
be  set  in  motion  to  meet  their  obligations  incurred  by  mu- 
nicipal subscriptions  in  aid  of  railway  and  other  kindred 
enterprises  of  a  quasi-public  nature.  And  it  is  to  be  pre- 
mised that  when  municipal  officers  have,  by  authority  of 
law,  pledged  the  faith  of  the  municipality  in  aid  of  such 
enterprises,  and  have  issued  municipal  bonds  in  payment  of 
their  subscriptions,  the  duty  of  levying  a  tax  to  meet  such 
obligations  is  merely  a  ministerial  duty,  unattended  with  the 
exercise  of  any  special  discretion.  And  the  rule  may  now 

1  Rails  County  Court  v.  United  2Tillsonv.  Commissioners  of  Put- 
States,   105   U.   S.  733.    See,  also,  nam  Co.,  19  Ohio,  415. 
"Wolff  v.   New  Orleans,  103  U.  S.  3  Hambleton  v.  Town  of  Dexter, 
35&  89  Mo.  188. 
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be  regarded  as  too  firmly  established  to  admit  of  doubt,  that 
when  municipal  corporations  are  authorized  by  law  to  sub- 
scribe to  the  stock  of  railway  companies,  and  to  issue  their 
bonds  in  payment  of  such  subscriptions,  and  are  also  required 
to  levy  a  tax  for  payment  of  the  interest  upon  bonds  thus 
issued,  or  for  payment  of  the  principal,  mandamus  will  lie 
in  behalf  of  the  bondholders  to  compel  the  corporate  au- 
thorities to  levy  the  necessary  tax  with  which  to  make  such 
payment.1  The  conditions  requisite  to  the  exercise  of  the- 
jurisdiction  in  this  class  of  cases  are  a  clear,  legal  right  in 
the  owners  of  the  bonds,  coupled  with  a  corresponding  duty 
upon  the  part  of  the  municipal  authorities  to  provide  the 
means  of  payment,  and  the  want  of  any  other  adequate  and 
specific  legal  remedy.  These  conditions  co-existing,  the  mu- 
nicipal authorities  who  are  charged  with  the  duty  of  pro- 
viding for  the  payment  of  the  interest  upon  the  securities 
issued  by  the  corporation  may  be  required  by  mandamus  to 
perform  their  plain  and  imperative  duty.2  Nor  is  it  neces- 
sary, in  this  class  of  cases,  to  show  any  express  refusal  in 
terms,  upon  the  part  of  the  corporate  officers,  to  lay  the 
foundation  for  the  writ,  it  being  sufficient  if  it  is  apparent 
from  their  conduct  that  they  do  not  intend  to  perform  the 
act  required,3  especially  when  it  is  averred  in  the  return 

1  Maddox  v.  Graham,  2  Met.  (Ky.)  nee  Co.,  21  Fla.   1;    Robinson   u. 

56;   Shelby  Co.  Court  v.  Cumber-  Supervisors  of  Butte,  43  Gal.  :r>-: 

land  &  Ohio  R.  Co.,  8  Bush,  209;  Commissioners'  Court  v.  Rather,  48 

Supervisors   v.  Randolph,  89  Va.  Ala.  433;  Commissioners  of  Sadg- 

614;  Commissioners  of  Knox  Co.  v.  wick  Co.  v.  Bailey,  11  Kan.  631; 

Aspinwall,  24  How.  876;  Common-  State  v.  Anderson  Co.,  8  Baxter, 

wealth  v.   Pittsburgh,  34  Pa,  St.  249;  Flagg  v.  Mayor  of  Pa  I  in  VIM. 

496;    Commonwealth   v.  Commis-  83   Mo.  440.    And    see    People    r. 

sioners  of  Allegheny  Co.,  87  Pa.  St.  Mead,  24  N.  Y.  114;  Board  of  Com- 

277;  Same  v.  Same,  32  Pa.  St.  218;  missioners  v.  State,  86  Ind.  8. 

State  v.  Commissioners  of  Clinton  2  Commonwealth  v.  Pitt>l'iin;li, 

Co.,  6  Ohio  St.  280;  Pegram  v.  Com-  84  Pa.  St.  496;  Maddox  v.  Graham, 

missioners  of  Cleaveland  Co.,  64  2  Met.  (Ky.)  56;  Commonwealth  v. 

N.  C.  557;   Commissioners  of  Co-  Commissioners  of  Allegheny  Co., 

lumbia  Co.  v.  King,  13  Fla.  451;  82  Pa,  St.  218. 

State  v.  Commissioners  of  Suwan-  3  Maddox  v.  Graham,  2  Met  (Ky.> 
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that  the  respondents  are  resisting  the  payment  of  such  obli- 
gations. And  the  fact  that  actions  at  law  have  been  brought 
against  the  municipality  upon  unpaid  coupons  for  interest 
affords  no  objection  to  the  issuing  of  the  writ,  when  such  ac- 
tions have  been  dismissed  before  judgment  in  mandamus.1 
I\or  is  it  a  sufficient  return  to  the  alternative  writ  in  this  class 
of  cases  that  there  are  no  funds  in  the  hands  of  the  officers 
with  which  to  meet  the  interest  upon  the  municipal  obliga- 
tions, it  being  their  duty  to  levy  a  tax  to  procure  funds.2  And 
when  the  necessary  funds  have  been  collected  by  taxation 
for  the  payment  of  interest  upon  railway-aid  bonds,  payment 
may  be  enforced  by  mandamus.3  So  when  the  duty  is  ex- 
pressly imposed  by  law  upon  municipal  officers  of  levying 
a  tax  for  payment  of  the  principal  and  interest  of  such  bonds, 
the  performance  of  this  duty  may  be  enforced  by  mandamus 
without  reducing  the  bonds  to  judgment.4 

§  383.  It  is  not  essential  to  the  exercise  of  the  jurisdic- 
tion in  this  class  of  cases  that  the  relator's  title  to  the  bonds 
should  be  set  forth  in  detail,  and  it  is  a  sufficient  averment 
of  his  title  to  allege  that  he  purchased  the  bonds,  without 
giving  the  consideration  for  the  purchase  or  the  method  of 
the  transfer.5  Nor  is  it  necessary  to  allege  in  the  alternative 
writ  when  the  principal  of  the  bonds  becomes  due  and  pay- 
able, nor  the  rate  of  interest  which  they  bear,  nor  the  time 
and  place  of  payment  of  interest.6  And  the  relief  will  be 
granted,  notwithstanding  the  bonds  have  been  disposed  of 
below  their  par  value,  in  violation  of  law.  Nor  does  the 
existence  of  a  remedy  in  equity  constitute  a  sufficient  objec- 


56;  Commonwealth  v.  Pittsburgh, 
34  Pa.  St.  496.  See,  contra,  People 
v.  Mount  Morris,  137  111.  576. 

1  Maddox  v.  Graham,  2  Met.  (Ky.) 
56. 

2  Pegram    v.  Commissioners   of 
Cleaveland  Co.,  64  N.  C.  557. 

3  People  v.  Brown,  55  N.  Y.  180; 
State  v.  Craig,  69  Mo.  565. 


4  People  v.  Getzendaner,  137  111. 
234. 

5  Commonwealth  v.   Pittsburgh, 
34  Pa.  St.  496. 

6  Commonwealth  v.   Pittsburgh, 
34  Pa.  St.  496.    And  see  Common- 
wealth v.  Commissioners  of  Alle- 
gheny, 37  Pa.  St.  277. 
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tion  to  granting  the  aid  of  a  mandamus  in  this  class  of 
cases.1 

§  384.  "While  in  this  class  of  cases  the  courts  -will  hold 
the  bondholder  to  a  knowledge  of  the  law  authorizing  the 
issue  of  the  bonds,  they  will  not  hold  him  bound  to  inquire 
into  the  regularity  of  the  municipal  election  voting  the  rail- 
way-aid subscription,  nor  to  inquire  as  to  the  qualifications 
of  the  voters,  nor  as  to  other  details  affecting  the  regularity 
of  the  bonds.2  The  issuing  of  the  bonds  authorizes  the  pre- 
sumption in  favor  of  a  ~bona,jide  holder  that  all  such  pre- 
requisites have  been  complied  with,  at  the  time,  and  in  the 
form  and  manner  required  by  law,  and  objections  upon  the 
ground  of  irregularities  in  such  preliminary  proceedings  will 
not  avail  upon  the  application  for  mandamus.3  Nor  is  it  neces- 
sary that  the  bondholder  should  first  resort  to  suit  to  fix  the 
amount  of  interest  due  upon  his  bonds,  since  this  is  merely 
a  question  of  mathematical  calculation,  and  may  be  as  well 
determined  by  the  municipal  records  as  by  the  judgment  of 
a  court.4 

§  385.  "While,  however,  the  courts  will  not  hold  the  re- 
lator  to  the  necessity  of  an  inquiry  as  to  the  regularity  of 
the  details  connected  with  the  issuing  of  the  bonds,  or  with 
the  previous  proceedings,  yet  it  is  a  sufficient  objection  to 
granting  relief  that  the  bonds  are  absolutely  invalid.  And 
when  it  is  shown  that  the  necessary  assent  of  the  tax-payers 
of  the  municipality  was  not  obtained  to  the  issuing  of  the 
bonds  as  required  by  the  act  authorizing  their  issue,  and  that 
the  bonds  are  therefore  invalid,  the  holder  is  not  entitled  to 
the  aid  of  a  mandamus.8  So  the  writ  will  not  go  in  a  doubt- 
ful case,  or  when  the  petition  does  not  show  a  clear, 


1  Commonwealth  v.  Commission-  4  Commissioners  of  Columbia  Co. 

ers  of  Allegheny  Co.,  32  Pa.  St.  218.  v.  King,  13  Fla.  45  1. 

2Flagg  v.  Mayor  of  Palmyra,  33  »  People  v.  Mead,  36  N.  Y, 

Mo.  440.    And  see  Mayor  v.  Lord,  See,  also,  Kahn  v.  Board  of  Super- 

9  Wall.  409;  State  v.  Anderson,  8  visors,  79  Gal.  388;  State  v.  Com- 

Kixter,  249.  missioners  of  Madison  Co.,  9;!  Ind. 

3  Flagg  v.  Mayor  of  Palmyra,  33  133. 
Mo.  440. 
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facie  case  for  the  relief.1  And  if  the  validity  of  the  bonds 
is  disputed  the  relief  may  be  withheld  until  the  relator  has 
established  their  validity  by  an  ordinary  action  at  law.2  So 
when  it  is  sought  to  compel  a  board  of  town  auditors  to 
audit  and  allow  the  demand  of  the  petitioner  upon  railway- 
aid  bonds  of  the  town,  and  to  certify  the  amount  to  the 
proper  officer  to  be  included  in  the  tax  levy,  the  petition  is 
insufficient  if  it  fails  to  show  that  the  bonds  have  been  pre- 
sented to  such  board,  and  that  they  have  refused  to  audit 
them.3 

§  386.  The  general  doctrine  being  well  established  that 
mandamus  will  not  lie  in  cases  where  the  writ,  if  granted, 
would  be  nugatory,  the  peremptory  writ  will  be  refused 
when  the  purpose  of  the  application  is  to  compel  county  au- 
thorities to  levy  taxes  in  payment  of  certain  bonds  of  the 
county,  which  are  required  by  law  to  be  paid  out  of  the 
taxes  collected  in  certain  specified  localities  in  the  county, 
when  the  return  of  the  officers  shows  that  they  have  no 
knowledge  or  means  of.  information  sufficient  to  enable 
them  to  assess  the  tax  against  the  land,  and  no  means  of  de- 
termining the  particular  districts  to  be  assessed  according  to 
law,  the  records  supplying  such  information  having  been 
destroyed.4 

§  387.  When  a  particular  method  of  raising  money  by 
municipal  taxation  for  local  purposes  is  provided  by  law, 
the  person  entitled  to  receive  the  money  may  have  the  aid 
of  mandamus  to  compel  its  payment,  even  though  a  possible 
remedy  may  exist  by  action  at  law.  Thus,  when  it  is  pro- 
vided by  statute  that  the  interest  upon  certain  town  bonds 
shall  be  met  by  the  levying  of  a  tax,  and  the  money  thus 
raised  shall  be  paid  to  the  bondholders  by  commissioners 
designated  for  that  purpose,  the  writ  will  go  to  require  such 
commissioners  to  make  the  payment,  an  action  against  the 

1  Springfield  &    L  S.  R.  Co.  v.  3  People  v.  Town  of  Mount  Mor- 
County  Clerk,  74  IlL  27.  ris,  145  111.  427. 

2  State  v.  Mayor  of  Manitowoc,  52  4  Ackerman  v,  Desha  County,  27 
Wis.  42a  Ark.  457. 
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town  not  being  regarded  as  an  effective  remedy.1  And  when, 
under  an  act  of  legislature,  certain  county  courts  are  au- 
thorized to  take  and  subscribe  stock  for  their  counties  in  an 
incorporated  turnpike  company,  and  are  empowered  to  as- 
sess the  amount  of  stock  so  subscribed  upon  the  real  estate 
within  their  counties,  mandamus  is  the  proper  remedy  to 
require  such  courts  to  carry  out  their  obligation  and  to 
make  the  necessary  assessment  in  payment  of  their  subscrip- 
tion, no  other  remedy  being  adequate  to  enforce  the  .per- 
formance of  the  duty.2 

§  388.  A  partial  compliance  with  the  law  creating  the 
obligation  upon  the  part  of  the  municipal  authorities  to  levy 
the  tax  will  not  avail  against  the  exercise  of  the  jurisdic- 
tion by  mandamus.  And  when  it  is  made  by  law  the  duty 
of  a  board  of  county  supervisors  to  levy  and  collect  each 
year  a  tax  upon  all  the  taxable  property  in  the  county,  suffi- 
cient for  the  payment  of  all  the  bonds  of  the  county  out- 
standing, and  to  provide  a  certain  fund  for  their  redemption, 
if  the  supervisors  have  knowingly  made  an  insufficient  levy 
for  these  purposes,  the  writ  will  go  to  command  them  to 
levy  a  sufficient  tax.8 

§  389.  The  propriety  of  the  writ  of  mandamus,  as  a  means 
of  compelling  delinquent  municipalities  to  discharge  liabili- 
ties which  they  have  incurred  under  stock  subscriptions  in 
aid  of  railways,  is  thus  shown  to  be  fully  established.4  Nor 
is  the  interference  of  the  courts  for  this  purpose  confined  to 
cases  where  the  bonds  or  obligations  of  the  municipal  cor- 
poration have  already  been  issued,  but  the  relief  may  al«> 
be  granted  to  enforce,  the  subscription  and  to  compel  the 
issuing  of  the  municipal  securities  pledged  in  aid  thereof.* 

1  People  v.  Mead,  24  N.  Y.  114,  «  Napa  Valley  R.  Co.  v.  Super  vis- 

2  Justices  of  Clarke  v.  Paris,  etc.  ors  of  Napa  Co.,  30  CaL  435;  People 
Turnpike  Co.,  11  B.  Mon.  143.  v.  Ohio  Grove  Town,  51  111.  1'.' . 

3  Robinson     v.     Supervisors    of  parte  Selma  &  Gulf  R.  Co.,  4.">  Ala. 
Butte,  43  Cal.  353.    See,  also,  Board  690;  Cincinnati,  etc.  R.  Co.  v.  Com- 
of  Commissioners  r.  State,  86Ind.  8.  missioners  of  Clinton  Co.,  1  Ohio 

4  See,  also,  Comn  on  wealth  v.  Per-  St.  77 ;  O>  a;;e  Valley  R.  Co.  r.  County 
kins,  43  Pa.  St.  400.  Court,  53  Mo.  150;  Atchison,  T.  & 
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Thus,  the  writ  will  go  to  compel  a  board  of  county  super- 
visors to  subscribe  to  the  stock  of  a  railway  company,  when 
the  duty  of  making  such  subscription  is  plainly  required  by 
law.1  But  in  such  case  it  is  held  to  be  the  duty  of  the  rail- 
way company  to  first  demand  of  the  supervisors  that  they 
make  the  subscription,  and  to  tender  the  books  of  the  com- 
pany and  request  the  subscription.2  And  when  the  author- 
ities of  a  municipal  corporation,  duly  authorized  by  law  to 
subscribe  to  the  stock  of  a  railway  company,  have  made 
such  subscription,  with  the  assent  of  the  majority  of  the 
electors  of  the  municipality,  as  required  by  law,  manda- 
mus is  the  appropriate  remedy  to  procure  the  issuing  and 
delivery  of  the  bonds  to  the  railway  company,  in  accord- 
ance with  the  subscription.  In  such  case,  a  clear,  legal  right 
is  shown  on  the  part  of  the  railway  company,  involving  a 
corresponding  official  duty  on  the  part  of  the  municipal  au- 
thorities, for  the  performance  of  which  mandamus  affords 
the  only  adequate  and  specific  remedy.3  So  when  it  is  the 
duty  of  a  town  clerk  to  countersign  bonds  of  the  town  in 
aid  of  a  railway  company,  the  duty,  involving  a  mere  minis- 
terial act,  may  be  enforced  by  mandamus.4  And  in  a  pro- 
ceeding for  a  mandamus  to  require  town  officers  to  deliver 
bonds  to  a  railway  company,  to  which  it  is  entitled  in  ex- 
change for  its  stock  under  a  vote  of  the  electors,  the  delay 
of  the  relator  in  instituting  the  proceeding  will  not  of  itself 
prevent  the  relief,  when  the  town  has  sustained  no  prejudice 
by  such  delay.5  » 

§  3S90.     A  state  court  may  properly  issue  a  writ  of  man- 
damus to  compel  the  delivery  by  the  proper  officers  of  a 

S.  F.  R  Co.  v.  Commissioners,  12  'Cincinnati,  etc.  R  Co.  v.  Corn- 
Kan.  127;  State  v.  Jennings,  48  missioners  of  Clinton  Co.,  1  Ohio 
Wis.  549.  See,  also,  Mayor  of  Ko-  St.  77;  People  v.  Ohio  Grove  Town, 
komo  v.  State,  57  Ind.  152.  But  see  51  III  192;  Exparte  Selma  &  Gulf 
State  v.  Whitesides,  30  S.  C.  579.  R  Co.,  45  Ala.  696;  Chicago,  K  & 

1  Napa  Valley  R  Co.  v.  Supervis-  W.   R   Co.    v.  Commissioners,  49 
ors  of  Napa  Co.,  30  Cal.  435.  Kan.  399.    But  see  Ex  parte  Selma 

2  Oroville  &  Virginia  R  Co.  v.  &  Gulf  R  Co.,  46  Ala.  230. 
Supervisors  of  Plumas  Co.,  37  CaL        4  Houston  v.  People,  55  111.  398. 
354.  »  State  v.  Jennings,  48  Wis.  550. 
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county  to  a  railway  company  of  bonds  issued  in  aid  of  a 
subscription  to  its  capital  stock,  notwithstanding  an  injunc- 
tion has  been  previously  granted  in  a  suit  in  a  federal  court 
against  the  county  officers  restraining  the  issue  of  the  bonds, 
since  the  railway  company,  not  being  a  party  to  the  injunc- 
tion suit,  is  not  concluded  thereby.1 

§  3895.  It  is,  however,  to  be  observed  that,  in  cases  where 
mandamus  is  sought  to  compel  the  delivery  of  municipal-aid 
bonds,  a  non-compliance  with  the  preliminary  conditions  im- 
posed by  the  law  authorizing  the  subscription  will  be  fatal 
to  the  application  for  relief.2  Thus,  when  the  law  requires 
as  a  condition  to  the  issuing  of  such  bonds  that  the  assent 
of  a  majority  of  the  tax-payers  shall  be  procured,  and  that 
the  instrument  by  which  such  assent  is  evidenced  shall  be 
filed  and  recorded  in  the  county  clerk's  office,  the  omission 
to  file  and  record  such  assent  is  sufficient  ground  for  refus- 
ing a  mandamus  to  compel  the  issuing  of  the  bonds  to  the 
railway  company.3  And  when  a  majority  vote  of  all  the 
qualified  or  registered  voters  of  the  municipality  is  necessary 
to  authorize  the  issuing  of  the  bonds,  the  writ  will  not  go  to 
compel  their  issue  when  it  is  shown  that  a  majority  only  of 
the  votes  cast  at  the  election  were  in  favor  of  issuing  the 
bonds.4  ISTor  will  the  writ  go  to  compel  the  delivery  of 
such  bonds  when  there  has  been  no  valid  election  authoriz- 
ing their  issue,  or  when  by  a  constitutional  amendment  the 
authority  to  create  such  indebtedness  and  to  issue  bonds 
therefor  has  been  taken  away.5  So  the  relief  will  be  denied 
when  it  is  shown  that  the  statute  under  which  the  subscrip- 
tion was  had  is  unconstitutional.6  And  it  is  a  good  return 
to  the  alternative  writ  to  show  .that  the  municipal  officers 

1  Atchison,  T.  &  S.  F.  R.  Co.  v.        8  Essex  Co.  R.  Co.  v.  Town  of 
Commissioners  of  Jefferson  Co.,  12    Lunenburgh,  49  Vt.  143. 

Kan.  127.  4  Lynchburg  &  D.  R.  Co.  v.  Com- 

2  Essex  Co.  R.  Co.  v.  Town  of  missioners,  109  N.  C.  159. 
Lunenburgh,  49  Vt.  143;  People  v.  8  People  v.  Trustees  of  Fort  Ed- 
Trustees  of  Fort  Edward,  70  N.  Y.  ward,  70  N.  Y.  28. 

28 ;  People  v.  Cline,  63  III  394.  •  People  v.  Batchellor,  53  N.  Y.  128. 
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who  enacted  the  ordinance  authorizing  the  issue  of  the  bonds 
were  influenced  by  corrupt  means,  and  by  a  secret  agree- 
ment with  the  railway  company  made  for  their  individual 
benefit.1  And  the  relief  will  be  denied  when  it  is  not  shown 
that  the  railway  company  has  complied  with  the  conditions 
upon  its  part  upon  which  it  is  entitled  to'  receive  the  bonds.2 
§  390.  A  distinction  is  drawn  between  cases  where  the 
subscription  has  ripened  into  a  contract  with  the  railway 
company,  and  the  case  of  a  mere  vote  of  municipal  electors 
authorizing  the  subscription,  but  unaccompanied  by  any  act 
upon  the  part  of  the  officers  or  agents  of  the  municipality 
whereby  a  contract  relation  has  been  established  between 
the  municipal  corporation  and  the  railway  company.  And 
since  the  people  of  a  county  can  not,  in  their  primary  ca- 
pacity, enter  into  contract  relations  binding  upon  the  county, 
but  must  act  through  their  duly  constituted  agents  or  offi- 
cers, it  follows  that  a  mere  vote  of  the  people  of  a  county 
authorizing  the  subscription  does  not  of  itself  constitute  a 
contract  with  the  railway  company,  nor  is  it  a  proposition 
which  can  ripen  into  a  contract  upon  performance  by  the 
company  of  the  conditions  annexed  to  the  vote.  Such  a  vote 
does  not  constitute  sufficient  foundation  for  a  mandamus  to 
compel  the  county  to  issue  its  bonds,  or  to  levy  a  tax  in  aid 
of  the  subscription ;  nor  will  a  tender  of  its  stock  by  the  rail- 
way company,  at  or  before  the  making  of  its  request  upon 
the  corporate  authorities  to  make  the  subscription,  vary  the 
relations  of  the  parties,  or  afford  ground  for  the  relief.3  In 
such  case,  until  a  contract  has  been  actually  consummated 
between  the  officers  of  the  county  and  the  railway  company, 
the  acts  of  the  former  and  of  the  voters  of  the  county  are 
regarded  as  between  themselves,  the  one  as  principal  and 


1  State  v.  City  of  Lake  City,  25 
Minn.  404 

2  People  v.  Glann,  70    111.    232; 
People  v.  Town  of  Waynesville,  88 
111.  469.    See,  also,  People  v.  Holden, 
91  111.  446. 


3  Union  Pacific  R  Co.  v.  Commis- 
sioners of  Davis,  6  Kan.  256;  Com- 
missioners of  Crawford  v.  Louis- 
ville, New  Albany  &  St.  Louis  Air 
Line  R.  Co.,  39  Ind.  192. 
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the  other  as  agent.  No  contract  exists  with  the  railway 
company,  and  until  the  money  is  actually  raised,  or  the 
stock  taken,  the  principal  and  agent,  that  is,  the  people  and 
their  officers,  alone  have  control  of  the  proceedings,  and 
mandamus  will  not  lie.1  And  until  the  municipality  has 
made  a  legal  and  binding  agreement  to  issue  its  bonds  to  a 
railway  company,  the  writ  will  not  go  to  compel  such  issue.2 
§  391.  While  it  is  conceded  that  mandamus  is  the  proper 
remedy  to  enforce  a  compliance  upon  the  part  of  municipal 
authorities  with  their  subscriptions  in  aid  of  railway  and 
other  kindred  enterprises  of  a  quasi-public  nature,  and  to 
compel  the  delivery  of  municipal-aid  bonds  which  have  been 
regularly  voted,  when  the  railway  company  has  complied 
with  all  the  conditions  necessary  to  entitle  it  to  the  bonds, 
the  jurisdiction  will  not  be  exercised  when  the  demand  for 
the  municipal  obligations  is  coupled  with  unreasonable  or 
illegal  conditions.  And  when  a  county  has  subscribed  to 
the  stock  of  a  railway  company,  and  the  company,  in  tender- 
ing its  stock  and  demanding  the  bonds  of  the  county,  couples 
the  tender  with  conditions  which  are  unwarranted  by  law, 
as  that  the  stock,  after  delivery  to  the  county,  shall  be  imme- 
diately delivered  back  to  the  railway  company  for  a  merely 
nominal  consideration,  mandamus  will  not  go  in  aid  of  the  rail- 
way company,  even  though  the  conditions  were  in  pursuance 
of  an  agreement  entered  into  at  the  time  of  making  the  sub- 
scription, such  an  agreement  being  a  fraud  per  se,  which  the 
courts  will  not  recognize  or  enforce  by  mandamus.3.  So  the 
writ  will  not  go  to  require  county  officers  to  issue  bonds 
which  have  been  voted  by  the  county  in  aid  of  a  railway 
company,  when  such  officers  are  vested  with  discretional1  v 
powers  in  determining  whether  the  company  has  constructed 
so  much  of  its  line  as  to  entitle  it  to  the  bonds,  and  when, 

1  Commissioners  of  Crawford  v.    Minn.  355.    See,  also,  State  v.  Town, 
Louisville,  New  Albany  &  St.  Louis    of  Roscoe,  25  Minn.  4 •!.">. 

Air  Line  R.  Co.,  39  Ind.  192.  3  County  Court  of  Macoupin  r. 

2  State  v.  Town  of  Highland,  25    People,  58  111.  191 ;  County  Court 

of  Madison  v.  People,  Ib.  456. 
25 
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in  the  exercise  of  such  discretion,  they  have  decided  this 
question  adversely  to  the  company.1 

§  392.  As  regards  the  jurisdiction  of  the- circuit  courts  of 
the  United  States  in  the  class  of  cases  under  consideration, 
it  is  to  be  borne  in  mind  that  these  courts  can  interfere  by 
mandamus  only  in  cases  where  the  use  of  the  writ  is  neces- 
sary to  the  proper  exercise  of  their  existing  jurisdiction.  And 
while,  as  we  shall  presently  see,  these  courts  freely  inter- 
pose the  aid  of  mandamus  to  compel  the  payment  of  judg- 
ments upon  municipal  obligations  rendered  therein,  they  will 
not  grant  the  writ  to  compel  municipal  authorities  to  levy 
and  collect  a  tax  for  the  payment  of  interest  upon  bonds  of 
the  municipality,  when  the  claim  for  interest  has  not  been 
reduced  to  judgment  in  the  federal  courts.  The  granting  of 
the  writ  in  such  case  would  be  the  exercise  of  an  original 
jurisdiction  which  they  do  not  possess,  their  use  of  this  ex- 
traordinary remedy  being  limited  strictly  to  cases  where  it 
is  essential  to  the  proper  exercise  of  a  jurisdiction  already 
conferred  by  law.2 

§  393.  The  cases  thus  far  considered  in  which  the  ex- 
traordinary aid  of  mandamus  has  been  granted  to  compel 
municipal  corporations  to  levy  a  tax  to  meet  their  liabilities 
upon  municipal-aid  securities  have  been  cases  where  the 
obligations  of  the  corporation  were  not  yet  reduced  to  judg- 
ment. "We  pass,  next,  to  the  consideration  of  cases  where 
relief  is  sought  after  judgment  obtained  against  the  munici- 
pality, and  here  we  shall  find  the  same  principles  applicable 
as  before.  Indeed,  after  the  municipal  securities  have  been 
reduced  to  judgment,  the  duty  of  levying  a  tax  to  provide 
means  for  payment  of  the  judgment  would  seem  to  be  even 
stronger  than  before.  And  the  rule  may  be  regarded  as 
established  by  an  overwhelming  weight  of  authority,  that 
mandamus  is  the  appropriate  remedy  to  compel  municipal 
corporations  to  comply  with  their  duty  of  levying  and  col- 
lecting taxes  in  payment  of  judgments  obtained  upon  bonds 

^atterlee  v.  Strider,  31  W.  Va.  2Bath  County  v.  Amy,  13  WalL 
781.  244,  4  Chicago  Legal  News,  209. 


CHAP.  V.]  TO   MUNICIPAL   CORPORATIONS.  387 

or  other  obligations  of  the  municipality,  issued  by  author- 
ity of  law  in  aid  of  railway  and  other  enterprises  of  a  like 
nature.1  Indeed,  the  jurisdiction  by  mandamus  in  this  class 
of  cases  may  now  be  regarded  as  so  firmly  established  as  to 
oust  the  jurisdiction  of  equity  over  the  subject-matter.  A 
bill  in  equity,  therefore,  will  not  lie  to  subject  the  taxable 
property  of  the  municipality  to  the  payment  of  judgments 
upon  its  bonds  issued  in  aid  of  subscriptions  to  railways, 
and  the  judgment  creditor  will  be  left  to  pursue  his  remedy 
by  mandamus.  And  this  is  true,  even  though  he  may  have 
repeatedly  invoked  the  extraordinary  aid  of  a  mandamus 
without  avail,  since  the  remedy  at  law  is,  in  theory  at  least, 
adequate  and  perfect,  although  the  execution  of  that  remedy 
may  have  been  unjustly  delayed  by  the  fraudulent  conduct 
of  the  municipal  authorities,  aided  by  legislative  enactments, 
in  resisting  the  enforcement  of  the  writs  of  mandamus.2 
And  the  writ  of  mandamus,  when  granted  in  this  class  of 
cases,  is  regarded  as  in  the  nature  of  an  execution  for  the 
enforcement  of  the  judgment.3  In  such  cases  it  is  proper  to 
join  as  respondents,  in  one  and  the  same  writ  of  mandamus, 
all  officers  who  are  concerned  in  separate  but  co-operative 
steps  necessary  for  the  levy  and  collection  of  the  tax.4  And 
when  the  municipal  officers  whose  duty  it  is  to  levy  the 

Commissioners  of  Knox  Co.  v.  urer,  1   Dill.   522;    Welch  v.  Ste. 

Aspinwall,  24  How.  376;  Supervis-  Geneviere,  Ib.  130.    And  see  Walk- 

ors  v.  United  States,  4  Wall.  435;  ley  v.  City  of  Muscatine,  6  Wall. 

Von  Hoffman  v.  City  of  Quincy,  4  481. 

Wall.  535;  City  of  Galena  v.  Amy,  2  Rees  v.  City  of  Watertown,  19 

5  Wall  705;  Butz  v.  City  of  Mus-  Wall.  107,  6  Chicago  Legal  News, 

oatine,  8  Wall.  575;  Mayor  v.  Lord,  221. 

9  Wall.  409;  Benbow  v.  Iowa  City,  3  Louisiana  v.  United  States,  103 
7  Wall.  313;  United  States  v.  City  U.  S.  289;  Rails  County  Court  v. 
of  Sterling,  2  Biss.  408,  3  Chicago  United  States,  105  U.  S.  733;  La- 
Legal  News,  187;  United  States  v.  bette  County  Commissioners  v. 
Supervisors  of  Lee  County,  2  Biss.  Moulton,  112  U.  S.  217. 
77,  1  Chicago  Legal  News,  121;  4  Labette  County  Commissioners 
United  States  v.  Treasurer  of  Mus-  v.  Moulton,  112  U.  S.  217.  See,  also, 
catine  Co.,  2  Abb.  (U.  S.)  53;  S.  C.,  County  Commissioners  v.  Wilson, 
sub  nom.  Lansing  v.  County  Treas-  109  U.  S.  621. 
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tax  have  neglected  this  duty  for  a  series  of  years,  and  it  is 
apparent  that  they  do  not  intend  to  levy  the  tax,  the  writ 
may  go  without  proof  of  a  previous  demand  and  refusal.1 

§  39i.  The  jurisdiction  by  mandamus  in  this  class  of 
cases  has  been  more  frequently  exercised  by  the  federal 
than  by  the  state  courts.  And  while  doubts  have  been  ex- 
pressed as  to  the  power  of  the  circuit  courts  of  the  United 
States  to  issue  the  writ  of  mandamus  to  municipal  officers, 
commanding  them  to  levy  a  tax  in  payment  of  judgments 
recovered  in  those  courts  upon  municipal  obligations,  the 
right  is  now  clearly  established,  both  upon  principle  and 
authority.2  In  such  cases  it  is  held  that  the  fourteenth  sec- 
tion of  the  judiciary  act  of  1789,  authorizing  the  courts  of 
the  United  States  to  issue  all  writs  which  may  be  necessary 
for  the  exercise  of  their  respective  jurisdictions  and  agree- 
able to  the  principles  of  the  common  law,  confers  sufficient 
authority  upon  the  circuit  courts  to  warrant  their  interfer- 
ence by  mandamus.  The  jurisdiction  over  the  subject-mat- 
ter itself  being  regarded  as  plain,  and  it  being  necessary  to 
its  effective  exercise  that  the  circuit  courts  should  compel 
the  corporate  authorities  to  perform  the  ministerial  duty  of 
levying  the  tax,  mandamus  is  regarded  as  the  only  writ 
within  the  constitutional  powers  of  these  courts  adequate 
to  the  emergency.3  And  in  determining  the  measure  or  ex- 


1  United  States  v.  Board  of  Town 
Auditors,  8  Fed.  Rep.  473. 

2  Commissioners  of  Knox  Co.  v. 
Aspinwall,  24  How.   376;  United 
States  v.  Treasurer  of  Muscatine 
Co..  2  Abb.  (U.  S.)  53;  S.  C.,  sub  nom. 
Lansing  v.    County  Treasurer,    1 
DilL  522;  Welch  v.  Ste.  Genevieve, 
Ib.  130.    See  Rusch  v.  Supervisors 
of  Des  Moines  Co.,  1  Woolworth, 
313. 

8  Commissioners  of  Knox  Co.  v. 
Aspinwall,  24  How.  376.  See,  also, 
United  States  v.  Supervisors  of 
Lee  County,  2  Bissell,  77,  1  Chi- 


cago Legal  News,  121.  And  it  has 
been  contended  that  in  case  of 
failure  or  neglect  of  the  munici- 
pal authorities  to  levy  and  collect 
the  tax,  the  circuit  court  of  the 
United  States  may  appoint  its  owji 
marshal  to  perform  the  duty. 
United  States  v.  Treasurer  of  Mus- 
catine Co.,  2  Abb.  (U.  S.)  53;  S.  C., 
svb  nom.  Lansing  v.  County  Treas- 
urer, 1  Dill.  522.  And  see  Welch 
v.  Ste.  Genevieve,  1  Dill.  130.  But 
this  doctrine  has  been,  denied  by 
Mr.  Justice  Miller  in  Rusch  v. 
Supervisors  of  Des  Moines  Co.,  1 
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tent  of  the  taxing  power  which  shall  be  exercised  by  the 
corporate  authorities  in  satisfaction  of  the  judgment,  the 
court  may  look  to  the  terms  of  the  bonds  themselves  as. 
fixing  the  contract  of  the  parties  in  this  regard.1 

§  395.  Nor  is  the  right  of  a  judgment  creditor  to  the  aid 
of  mandamus  from  the  federal  courts,  in  the  class  of  cases 
under  consideration,  affected  by  an  injunction  issued  from 
a  state  court,  restraining  the  municipal  authorities  from 
levying  the  tax,  in  a  suit  to  which  the  relator  is  not  a  party, 
since  the  state  tribunals  will  not  be  allowed  thus  to  paralyze 
the  process  of  the  United  States  courts,  issued  in  aid  of  and 
to  give  effect  to  their  own  judgments.2  Nor  can  the  rights 
of  the  judgment  creditor  against  the  municipality  be  taken 
away  or  impaired  by  subsequent  judicial  decisions  of  the 
state  courts,  or  by  their  construction  of  state  statutes  which 
impair  the  obligation  of  the  contract.  And  the  supreme 
court  of  the  United  States,  if  satisfied  that  the  judgment 
creditor  was  entitled  to  the  aid  of  a  mandamus  against  the 
municipality,  under  the  statutes  of  the  state  in  force  at  the 
time  of  making  the  contract,  will  enforce  the  same  remedy, 
notwithstanding  subsequent  decisions  of  the  state  courts  giv- 
ing a  different  construction  to  their  statutes.  And  it  is  re- 
garded as  being  as  much  within  the  power  of  the  supreme 
court  of  the  United  States,  under  the  twenty-fifth  section  of 
the  judiciary  act,  to  protect  the  contract  rights  of  the  judg- 
ment creditor  against  subsequent  judicial  decisions  of  the 
state,  as  it  would  be  against  subsequent  legislation.8  So  the 
subsequent  legislation  of  the  state,  after  the  rights  of  the 
judgment  creditor  have  accrued,  will  not  be  allowed  to  de- 
prive him  of  his  right  by  mandamus  to  compel  the  levying 
of  a  tax  by  the  municipality  in  payment  of  his  judgment 

Wool  worth,  313,  and  is  completely  l  United  States  v.  County  Court 

overthrown    in    Rees   v.    City  of  of  Knox  County,  5  McCrary.  70. 

Watertown,  19  Wall.  107,  6  Chi-  2  Mayor  v.  Lord,  9  Wall.  409. 

cago  Legal  News,  221,  and  in  Bark-  3  Butz  v.  City    of  Muscatine,  8 

ley  v.  Levee  Commissioners,  93  U.  S.  Wall.  575. 
258. 
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upon  its  bonds.  Thus,  when,  at  the  time  of  issuing  the 
bonds,  the  laws  of  the  state  authorize  and  require  the  mu- 
nicipal corporation  to  collect  sufficient  taxes  to  meet  its 
obligations,  but,  after  contract  rights  have  accrued  and  the 
relator  has  purchased  the  bonds,  an  act  of  legislature  at- 
tempts to  restrict  the  power  of  municipal  taxation,  so  that 
the  corporation  will  not  be  able  to  collect  a  sufficient  amount 
to  pay  the  judgments  upon  its  bonds,  or  to  restrict  the  use 
of  mandamus  as  a  remedy  for  the  enforcement  of  such  judg- 
ments, such  legislation  will  not  be  allowed  to  impair  the 
right  of  the  judgment  creditor  to  relief  by  mandamus.  The 
state  having,  in  the  first  instance,  authorized  the  municipal 
corporation  to  contract  by  issuing  its  bonds,  and  to  exercise 
the  power  of  local  taxation  to  the  extent  necessary  to  meet 
such  obligations,  the  power  conferred  becomes  a  trust,  which 
can  not  be  annulled  by  the  donor,  and  neither  the  state  nor 
the  corporation  can  impair  the  obligation  of  the  contract. 
Mandamus  will  therefore  lie  to  compel  the  corporate  author- 
ities to  levy  and  collect  the  necessary  tax  in  payment  of 
the  judgment,  notwithstanding  such  subsequent  legislation.1 


1  Von  Hoffman  v .  City  of  Quincy, 
4  Wall  535;  Wolff  v.  New  Orleans, 
103  U.  S.  358;  Louisiana  v.  Tils- 
bury,  105  U.  S.  278;  United  States 
v.  Port  of  Mobile,  12  Fed.  Rep.  768; 
Assessors  v.  State,  44  N.  J.  L.  395. 
For  the  application  of  the  same 
doctrine  to  judgments  ex  delicto, 
see  United  States  v.  City  of  New 
Orleans,  17  Fed.  Rep.  483.  In  Von 
'Hoffman  v.  City  of  Quincy,  4 
Wall.  535,  Swayne,  J.,  delivering 
the  opinion  of  the  court,  says: 
"When  the  bonds  in  question  were 
issued,  there  were  laws  in  force 
which  authorized  and  required  the 
collection  of  taxes  sufficient  in 
amount  to  meet  the  interest,  as  it 
accrued  from  time  to  time,  upon 
the  entire  debt.  But  for  the  act  of 


the  14th  of  February,  1863,  there 
would  be  no  difficulty  in  enforcing 
them.  The  amount  permitted  to  be 
collected  by  that  act  will  be  insuffi- 
cient; and  it  is  not  certain  that 
anything  •will  be  yielded  applicable 
to  that  object.  To  the  extent  of 
the  deficiency  the  obligation  of  the 
contract  will  be  impaired,  and  if 
there  be  nothing  applicable,  it  may 
be  regarded  as  annulled.  A  right 
without  a  remedy  is  as  if  it  were 
not*  For  every  beneficial  purpose 
it  may  be  said  not  to  exist.  It  is 
well  settled  that  a  state  may  dis- 
able itself  by  contract  from  exer- 
cising its  taxing  power  in  particu- 
lar cases.  New  Jersey  v.  Wilson, 
7  Cranch,  166;  Dodge  v.  Woolsey, 
18  How.  331;  Piqua  Branch  v. 
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And  the  fact  that,  after  the  contract  rights  of  the  creditor 
have  accrued,  the  legislature  repeals  the  charter  of  the  mu- 
nicipal corporation,  organizes  the  same  territory  and  its 
inhabitants  into  a  new  municipality,  and  forbids  it  to  exer- 
cise the  power  of  taxation  in  payment  of  obligations  of  the 
former  corporation,  will  not  prevent  relief  by  mandamus  to 
compel  the  new  corporation  to  levy  a  tax  for  the  payment 
of  a  judgment  against  its  predecessor.1 

§  396.  Upon  applications  for  the  aid  of  a  mandamus  to 
compel  the  levying  and  collection  of  taxes  for  the  payment 
of  judgments  upon  municipal-aid  securities,  the  courts  will 
not  permit  the  correctness  of  the  judgment  to  be  impeached, 
and  will  not  entertain  or  consider  matters  of  defense  which 
might  have  been  presented  to  the  original  action,  either  as 
regards  the  validity  of  the  obligations,  compliance  with  pre- 
liminary conditions  necessary  to  their  issue,  or  other  mat- 
ters which  might  properly  have  been  urged  in  defense  of 
the  action  upon  the  bonds.  All  such  defenses  are  treated  as 
conclusively  determined  by  the  judgment  itself,  and  are  not 
open  for  further  investigation  in  a  proceeding  by  mandamus 
to  set  in  motion  the  exercise  of  the  taxing  power  for  the 

Knoop,  16  How.  369.  It  is  equally  570 ;  Dominick  v.  Sayre,  3  Sandf.  555. 
clear  that  where  a  state  has  au-  The  laws  requiring  taxes  to  the 
thorized  a  municipal  corporation  requisite  amount  to  be  collected,  in 
to  contract  and  to  exercise  the  force  when  the  bonds  were  issued, 
power  of  local  taxation  to  the  ex-  are  still  in  force  for  all  the  pur- 
tent  necessary  to  meet  its  engage-  poses  of  this  case.  The  act  of  1863 
ments,  the  power  thus  given  can  is,  so  far  as  it  affects  these  bonds, 
not  be  withdrawn  until  the  con-  a  nullity.  It  is  the  duty  of  tin- 
tract  is  satisfied.  The  state  and  the  city  to  impose  and  collect  the  taxes 
corporation,  in  such  cases,  are  in  all  respects  as  if  that  act  had 
•  •qxially  bound.  The  power  given  not  been  passed.  A  different  result 
becomes  a  trust  which  the  donor  would  leave  nothing  of  the  con- 
can  not  annul,  and  which  the  donee  tract  but  an  abstract  right  of  no 
is  bound  to  execute;  and  neither  practical  value,  and  render  the 
the  state  nor  the  corporation  can  protection  of  the  constitution  a 
any  more  impair  the  obligation  of  shadow  and  a  delusion." 
the  contract  in  this  way  than  in  l  Devereaux  v.  City  of  Browna- 
any  other.  People  v.  Bell,  10  Cal.  ville,  29  Fed.  Rep.  743. 
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payment  of  the  judgment.1  !Nor  is  it  a  valid  objection  to 
granting  the  relief  that  the  bonds  of  the  municipality  were 
never  sanctioned  by  the  requisite  popular  vote,  the  corpora- 
tion being  concluded  upon  all  such  questions  by  the  judg- 
ment at  law,  and  the  courts  will  not  go  behind  the  judgment 
and,  upon  proceedings  for  mandamus,  investigate  the  suffi- 
ciency of  the  original  cause  of  action.2 

§  397.  It  is  not  essential  to  the  exercise  of  the  jurisdic- 
tion in  this  class  of  cases  that  the  duty  of  levying  the  tax 
should  be  peremptorily  required  by  statute  of  the  corporate 
authorities,  but  it  is  sufficient  that  their  statutory  authority 
be  simply  permissive,  provided  rights  have  accrued  requir- 
ing protection  by  mandamus.  Thus,  when  a  board  of  county 
officers  are  empowered  by  statute  to  levy  and  collect  a  spe- 
cial tax,  if  deemed  advisable  by  them,  for  the  payment  of 
county  debts  not  otherwise  provided  for,  the  words  of  per- 
mission will  be  construed  as  peremptory  and  as  imposing  an 
absolute  duty  upon  the  officers,  whenever  public  interests  or 
individual  rights  require  such  construction,  and  mandamus 
Avill  go  in  such  case  to  compel  the  county  authorities  to  levy 
the  tax  in  payment  of  judgments  upon  bonds  of  the  county.3 
And  in  all  cases  of  this  nature,  it  is  not  a  sufficient  return 
to  the  alternative  writ  to  allege,  in  the  words  of  the  writ, 
that  the  tax  has  been  levied,  without  disclosing  the  whole 
act  constituting  the  levy,  in  order  that  the  court  may  de- 
termine whether  a  sufficient  levy  has  been  made  to  satisfy 
the  judgment.4 

§  39 7a.  "When  the  statute  under  which  the  municipal-aid 
bonds  have  been  issued  authorizes  the  levying  of  a  special 
tax  for  their  payment,  but  contains  no  provision  limiting 

1  Supervisors  v.  United  States,  4  nom.  League  v.  Taxing  District,  36 

WalL  435;  Rails  County  Court  v.  Fed.  Rep.  149. 

United  States,  105  U.  S.  733 ;  Harsh-  2  Mayor  v.  Lord,  9  Wall.  409. 

man  v.  Knox  County,  122  U.  S.  3  Supervisors  v.  United  States,  4 

306;  United  States  v.  Board  of  Au-  Wall.  435;  City  of  Galena  v.  Amy, 

ditors,  28  Fed.  Rep.  407.    But  see,  5  Wall.  705.    And  see  Walkley  v. 

contra,  Commissioners  v.  League,  City  of  Muscatine,  6  Wall.  481. 

129  U.S.  493,  reversing  S.  C.,  sub  *Benbowv.  Iowa  City,  7  Wall.  313. 
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payment  to  the  fund  thus  derived,  such  provision  is  not  re- 
garded as  exclusive  or  as  impairing  the  right  of  the  creditor 
to  a  mandamus  to  enforce  payment  of  his  judgment  by  gen- 
eral taxation,  or  out  of  the  general  funds  of  the  municipal 
corporation.  If,  therefore,  the  special  tax  proves  insuffi- 
cient, mandamus  will  lie  to  compel  the  municipal  authorities 
to  exercise  their  general  powers  of  taxation  to  provide  for 
the  payment  of  the  judgment,  or  to  pay  the  same  out  of  the 
general  funds  of  the  municipality.1  But  under  such  a  stat- 
ute, when  the  power  of  special  taxation  thus  given  has  been 
exhausted,  or  is  insufficient  to  pay  the  judgment,  a  limita- 
tion fixed  by  the  laws  of  the  state  upon  the  general  power 
of  taxation  of  the  municipality  will  govern,  and  mandamus 
will  not  go  to  compel  the  levying  of  a  tax  in  excess  of  such 
general  powers  of  taxation.2 

§  398.  "When  it  is  made  by  law  the  duty  of  a  county 
board  of  supervisors  to  apportion  the  amount  of  indebted- 
ness of  the  county  to  the  state  with  the  other  taxes,  and  to 
levy  the  same  as  a  portion  of  the  county  taxes  for  that 
year,  and  the  amount  of  such  indebtedness  is  properly  cer- 
tified to  the  board  by  the  proper  officer  of  the  state,  the 
legal  duty  of  the  board  becomes  fixed  and  peremptory,  and 
mandamus  will  go  to  compel  the  making  of  the  apportion- 
ment.3 

§  399.  If  a  municipal  corporation  is  authorized  to  sub- 
scribe to  the  capital  stock  of  a  private  corporation,  and  the 
only  means  provided  by  law  for  the  payment  of  its  subscrip- 
tion is  by  issuing  its  bonds,  it  is  held  to  be  a  sufficient  re- 
turn to  a  mandamus  requiring  payment  of  the  subscription 
that  the  corporate  authorities  have  made  diligent  effort  to 
effect  a  sale  of  the  bonds,  but  without  avail.  In  such  a 

1  United    States    v.    County    of  Court,  35  Fed.  Rep.  483;  Spit/. >r  r. 

Clark,  96  U.  S.  211.    And  see  Rails  Town  of  Cicero,  9  U.  S.  App.  10; 

County  Court  v.  United  States,  105  Clay  County  v.  McAleer,  115  U.  S. 

U.  S.  733.  610. 

2 United    States   v.    County   of  'People  v.  Supervisors  of  Jack- 

Macon,  99  U.   S.  583.     See,  also,  son  Co.,  24  Mich.  237. 
United    States  v.  Macon  County 
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case  the  subscription  is  held  to  have  been  made  with  refer- 
ence to  the  restricted  powers  of  the  municipality,  and  the 
failure  to  make  the  payment  is  regarded  as  having  origi- 
nated in  a  want  of  capacity  known  to  both  parties  in  the 
first  instance,  and  subject  to  which  the  subscription  was 
made.1 

§  400.  When  a  state  treasurer  has  received,  in  his  official 
capacity,  certain  municipal-aid  bonds,  under  a  law  which  is 
afterward  declared  unconstitutional,  mandamus  will  lie  in 
behalf  of  the  municipality  to  compel  the  surrender  of  the 
bonds,  when  the  treasurer  has  refused  upon  proper  demand 
to  surrender  them.  The  corporation  in  such  case  has  the 
clear  right  to  recall  its  illegal  securities,  and  the  duty  of  the 
treasurer  to  surrender  them  being  plain  and  unmistakable, 
involving  no  exercise  of  official  discretion,  a  proper  case  is 
afforded  for  relief  by  mandamus.2  But  when  a  tax  illegally 
levied  in  aid  of  a  railway  company  has  been  collected  by  a 
county  treasurer,  and  paid  out  by  him  after  it  had  been 
judicially  declared  invalid,  the  writ  will  not  go  against  such 
treasurer,  after  the  expiration  of  his  term  of  office,  to  re- 
quire him  to  refund  the  taxes  so  paid  out  by  him.  Nor  will 
it  go  against  his  successor  in  office,  who  never  received  any 
of  the  moneys  thus  collected,  nor  against  a  board  of  county 
supervisors  to  command  them  to  draw  a  warrant  upon  the 
former  treasurer  to  refund  the  amount  of  such  taxes.  In 
such  a  case  full  relief  may  be  had  in  an  ordinary  action  at 
law,  and  the  courts  will,  therefore,  decline  to  interfere  by 
mandamus.* 


1  Neuse  River  Navigation  Co.  v. 
•Commissioners     of    Newbern,     7 
Jones,  275. 

2  People  v.  State  Treasurer,  23 


Mich.  499;  Same  v.  Same,  24  Mich. 
468. 

8  Eyerly  v.  Supervisors  of  Jasper 
Co.,  81  Iowa,  189.  And  see  Eyerly 
v.  Jasper  Co.,  72  Iowa,  149. 
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IY.    MUNICIPAL  OFFICERS  AND  ELECTIONS. 

§  401,    Mandamus  granted  to  compel  holding  of  municipal  election. 

402.  Granted  to  compel  admission  to  municipal  office;  swearing  in. 

403.  Writ  refused  when  municipal  officers  are  judges  of  their  own 

election. 

404.  Not  granted  to  control  discretion;  lies  to  compel  common  coun- 

cil to  consider  nominations. 

405.  Effect  of  judgment  of  ouster  upon  mandamus  to  swear  in  claim- 

ant. 

406.  Mandamus  to  affix  corporate  seal  to  certificate  of  election. 

407.  Mandamus  lies  to  correct  wrongful  amotion  from  municipal 

office. 

408.  Amotion  from  common  council;  doctrine  of  the  king's  bench. 

409.  Restoration  of  clerk  of  county  commissioners;  policemen. 

410.  Writ  refused  when  officer  is  again  liable  to  immediate  removal 

or  suspension. 

411.  Want  of  notice  of  proceedings  for  amotion. 

412.  Return  to  writ;  right  of  amotion;  custom  of  removal;  misde- 

meanor. 

§  401.  In  conformity  with  the  fundamental  principle  that 
mandamus  lies  to  compel  the  performance  of  official  duties 
which  are  imperative  in  their  nature  and  unaccompanied 
with  any  element  of  discretion,  the  courts  will  extend  the 
relief  to  compel  the  holding  of  a  municipal  election  when 
the  duty  is  clearly  obligatory  and  has  been  disregarded  by 
the  officers  intrusted  by  law  with  its  performance.1  And 
when  the  president  and  board  of  trustees  of  an  incorporated 
town  have  neglected  within  the  time  prescribed  by  law  to 
give  the  requisite  notice  for  the  annual  election  of  a  new 
l)o:ird  of  trustees,  and  afterward  refuse  to  call  any  meeting 
for  such  election,  they  may  be  sekin  motion  by  mandamus.3 

1  People  v.  Town  of  Fairbury,  51  mon  Council  of  Brooklyn,  77  N.  Y. 

111.  149;  Lamb  v.  Lynd,  44  Pa.  St.  503;  King  v.  Mayor  of  Grampond, 

336;  State  v.  Common  Council  of  6  T.  R.  301.    And  see  Rex  v.  Cor- 

li';iW:iy,  4  Vroom,  110;  McConihe  poration  of  Wigan,  Burr.  782. 

•'••   State,   17    Fla.   238;    Attorney-  2 People  v.  Town  of  Fairbury,  51 

General  v.  City  Council  of  Law-  111.  149. 
nine,  111  Mass.  90;  People  v.  Com- 
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So  the  duty  of  the  common  council  of  a  city  to  elect  certain 
municipal  officers  at  a  specified  time  may  be  enforced  by 
mandamus.1  So,  too,  when  it  is  the  duty  of  municipal  au- 
thorities to  supply  vacancies  in  their  number  by  election,  the 
writ  will  go  to  require  them  to  proceed  to  an  election  for 
this  purpose.2  And  the  writ  will  lie  in  such  a  case,  notwith- 
standing the  pendency  of  proceedings  in  quo  warranto 
against  one  of  such  officers  to  try  the  title  to  his  office.3 
Nor  is  it  essential  that  a  demand  and  refusal  should  be 
shown  to  warrant  interference  by  mandamus,  the  delay  in 
proceeding  to  the  election  being  regarded  as  equivalent  to  a 
direct  refusal  on  the  part  of  the  officers.4  So  the  writ  will 
go  to  require  the  mayor  and  aldermen  of  a  city  to  meet  with 
the  common  council  of  the  city  in  joint  convention,  and  to 
proceed  with  an  election  of  subordinate  officers  of  the  city, 
such  duty  being  clearly  imposed  upon  them  by  law.5  And 
when  it  is  the  duty  of  a  county  clerk  to  fill  by  appointment 
vacancies  in  the  offices  of  a  township  in  his  county,  such 
duty  may  be  enforced  by  mandamus.6  It  is  to  be  observed, 
however,  that  the  writ  issues  to  compel  the  holding  of  a  mu- 
nicipal election,  only  upon  the  supposition  that  there  is  an 
actual  vacancy  in  the  office,  and  if  the  office  be  already  filled 
by  an  officer  de  facto,  claiming  under  color  of  right,  man- 
damus will  not  lie  to  compel  a  new  election,  but  the  party 
aggrieved  will  be  left  to  his  remedy  by  information  in  the 
nature  of  a  quo  warranto.7  And  the  granting  of  two  con- 
current writs  to  compel  the  holding  of  a  municipal  election 
is  not  a  matter  of  course,  and  will  not  be  allowed  without 
special  cause  shown.8 


1  Lamb  v.  Lynd,  44  Pa.  St.  336. 

2  King  v.  Mayor  of  Grampond,  6 
T.  R.  301;  State  v.  Common  Council 
of  Rahway,  4  Vroom,  110. 

3  King  v.  Mayor  of  Grampond,  6 
T.  R.  301. 

4  State  v.  Common    Council   of 
Rahway,  4  Vroom,  110. 


8  Attorney-General  v.  Newell,  85 
Me.  246. 

6  State  v.  Forney,  21  Neb.  223. 

7  Queen  v.  Guardians  of  St.  Mar- 
tins, 17  Ad.  &  E.  (N.  S.)  149;  Frost 
v.  Mayor  of  Chester,  5  El.  &  Bl.  531. 

8  Rex  v.  Corporation  of  Wigan, 
Burr.  782. 
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§  402.  The  propriety  of  the  writ  of  mandamus  to  compel 
admission  to  municipal  offices,  although  not  very  firmly 
established,  either  upon  principle  or  authority,  has  yet  been 
recognized,  and  the  writ  was  granted  by  the  court  of  king's 
bench  to  compel  the  admission  of  a  town  clerk  to  his  office,1 
and  to  compel  the  mayor  of  an  incorporated  town  to  swear 
in  a  town  clerk.2  Indeed,  as  regards  the  administering  of 
the  oath  of  office  to  such  municipal  officers  as  appear  to  be 
elected,  there  would  seem  to  be  no  impropriety  in  granting 
the  writ,  even  though  it  is  conceded  that  the  court  has  no 
jurisdiction  to  judge  of  the  election  itself,  since  the  adminis- 
tering of  the  oath  is  considered  merely  as  incidental  to  the 
question  of  election.3  And  the  writ  has  been  granted  to 
compel  the  common  council  of  a  municipal  corporation  to 
receive  and  count  the  vote  of  a  member  of  the  council  duly 
elected  and  qualified,  and  to  permit  him  to  exercise  the 
duties  of  his  office.4  So  it  has  been  granted  to  require  the 
members  of  a  board  of  municipal  officers  to  receive  and  act 
with  the  relator  as  a  member  of  such  board,  when  he  has 
been  duly  elected  thereto.5  The  relief  has  also  been  granted 
to  compel  an  assistant  city  clerk  and  the  members  of  a  city 
council  to  admit  the  relator  to  the  office  of  city  clerk  to 
which  he  had  been  duly  appointed.6  And  the  writ  has  been 
granted  against  the  mayor  and  council  of  a  city  to  restore 
to  his  office  a  sergeant  of  police  who  had  been  improperly 
removed.7  So  it  has  been  granted  to  compel  the  president 

iKing  v.  Slatford,  5  Mod.  Rep.  «  Ex  parte  Heath,  3  Hill,  42. 

• !  1 <>.  4  Queen  v.  Mayor  of  Leeds,  11  Ad. 

2  Queen  v.  Mayor  of  Hereford,  6  &  E.  512;  State  v.  Mayor  of   Pater- 

Mod.  Rep.  309;  King  v.  Knapton,  2  son,  85  N.  J.  L.  190.   See,  also,  State 

Keb.  445.    And  it  is  held  in  Eng-  'v.  Freeholders  of  Hudson  Co.,  35 

laud  to  be  no  sufficient  objection  N.  J.  L.  209. 

to  the  granting  of  an  alternative  8  Putnam  v.  Langley,  133  Mass. 

mandamus  to  admit  one  to  a  ma-  20k     See,  also,    Smith   v.  Eaton 

uiripal  office,  that  a  previous  ap-  County  Supervisors,  56  Mich.  217; 

j'lication  of  the  same  nature  had  In  re  Delgado,  140  U.  S.  586. 

I'lM-nmadeand  refused  with  respect  6  State  v.  Kenny,  45  N.  J.  L.  251. 

to  a  former  election.  King  v.  Mayor  7  Leeds  v.  Mayor,  52  N.  J.  L.  3iW. 
of  London,  1  Nev.  &  Man.  285. 
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and  trustees  of  an  incorporated  village  to  recognize  the  re- 
lator  as  police  justice  of  the  village,  to  which  office  he  had 
been  duly  elected.1  The  writ  has  also  been  granted  to  de- 
clare a  city  tax  collector  to  have  been  duly  elected  to  that 
office,  commanding  the  incumbent  to  refrain  from  usurping 
the  functions  and  exercising  the  duties  of  the  office,  and  di- 
recting the  board  of  aldermen  of  the  city  to  consider  the 
official  bond  presented  by  the  petitioner.2 

§  403.  When  municipal  boards  are  made  by  law  the 
judges  of  the  elections,  qualifications  and  returns  of  their 
own  officers  or  members,  the  powers  thus  vested  in  them  are 
held  to  be  so  far  discretionary  as  to  be  beyond  control  by 
mandamus.  And  while  it  is  competent  for  the  courts,  in 
such  cases,  to  set  the  municipal  authorities  in  motion,  and  to 
require  them  to  hear  and  determine  the  question  of  the  elec- 
tion of  a  claimant,  they  will  go  no  further,  and  will  not 
direct  what  particular  judgment  shall  be  given.8  When, 
therefore,  a  board  of  municipal  officers,  vested  with  such 
discretionary  powers,  have  refused  to  admit  an  applicant, 
mandamus  will  not  lie  to  review  their  proceedings.4  So 
when  the  aldermen  of  a  city  are  by  law  made  the  judges  of 
the  election  and  qualifications  of  their  own  members,  with 
power  to  order  elections,  they  are  regarded  as  being  vested 
with  discretionary  powers,  partaking  in  some  degree  of  a 
judicial  nature,  in  determining  who  is  duly  elected.  If, 
therefore,  they  have  passed  upon  the  application  of  one 
claiming  to  be  duly  elected  to  the  common  council,  and  have 
decided  adversely  to  his  application  mandamus  will  not  go 
to  compel  them  to  issue  a  certificate  of  election  to  the 
claimant.5  So,  if  the  city  council  have  passed  upon  an  elec- 

v.  Rainwater,  47  Miss.  547.  But  see, 
contra,  State  v.  Wilmington  City 
Council,  3  Han-ing.  294. 

4  Supervisors   of   Mason    Co.   v. 
Minturn,  4  W.  Va.  300;  Peabody  v. 
School  Committee,  115  Mass.  383. 

5  Mayor  of  Vicksburg  v.  Rain- 
water, 47  Miss.  547. 


1  People  v.  President,  144  N.  Y. 
616. 

2  Keough  v.  Board  of  Aldermen, 
156  Mass.  403. 

3  State    v.  Common  Council  of 
Rah  way,  4  Vroom,  110;  Supervisors 
of  Mason  Co.  v.  Minturn,  4  "W.  Va. 
300.   See,  also,  Mayor  of  Vicksburg 
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tion  and  declared  the  person  entitled  to  a  seat  as  a  member 
of  such  council,  a  proceeding  by  a  contesting  claimant  to  un- 
seat such  member  should  be  by  quo  warranto,  and  manda- 
mus will  not  lie  for  the  admission  of  the  contestant.1 

§  404.  In  conformity  with  the  fundamental  doctrine  de- 
nying the  aid  of  mandamus  to  control  the  exercise  of  official 
judgment  or  discretion,  the  writ  will  not  go  to  control  the 
action  of  a  board  of  municipal  officers,  such  as  a  town  coun- 
cil, sitting  as  a  board  of  canvassers  of  elections,  and  author- 
ized by  law  to  strike  from  the  voting  list  the  name  of  any 
voter  upon  satisfactory  proof  that  he  is  not  qualified  to  vote. 
The  action  of  such  officers  partaking  of  a  judicial  character, 
when  they  have  passed  upon  the  question  and  have  stricken 
a  name  from  the  voting  list  after  a  hearing,  they  can  not  be 
required  by  mandamus  to  restore  the  name,  since  the  courts 
will  not,  by  this  process,  review  the  errors  of  inferior  tribu- 
nals of  a  judicial  or  quasi-judicial  character.2  But  when 
an  act  of  legislature  provides  for  the  nomination  by  the 
mayor  of  a  city  of  a  board  of  public  works  for  the  city,  and 
it  is  also  made  the  duty  of  the  common  council  to  consider 
and  act  upon  the  nominations  thus  made,  but  they  refuse  to- 
perform  this  duty,  upon  the  ground  of  the  alleged  unconsti- 
tutionality  of  the  law  requiring  it,  mandamus  will  go  to 
compel  them  to  consider  the  nominations,  if  the  court  is  sat- 
isfied that  the  main  purpose  of  the  act  is  within  the  legiti- 
mate province  of  legislative  action,  and  not  in  conflict  with 
the  constitution.3 

§  405.  When  the  writ  is  sought  to  compel  the  swearing 
in  of  a  person  claiming  the  right  to  hold  a  municipal  office, 
as  that  of  mayor  of  a  city,  it  is  a  sufficient  objection  to  the 
relief  that  judgment  of  ouster  has  been  rendered  against 
the  relator,  upon  an  information  in  the  nature  of  a  quo  \var- 

1  State  v.  City  Council  of  Cam-       8  People  v.  Common  Council  oi 
den,  42  N.  J.  L.335;  People  v.  Fitz-    Detroit,  29  Mich.   108,  6  Chicago 
gerald,  41  Mich.  2.  Legal  News,  170. 

2  Weedcn  v.  Town  Council,  9  R.  L 
128. 
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ranto  to  test  his  title  to  the  office,  the  effect  of  such  a  judg- 
ment, whether  proper  or  improper  in  itself,  being  to  work  a 
complete  amotion  from  the  office,  entirely  excluding  the 
person  removed  so  long  as  it  remains  in  force.1  And  it  is 
not  error  to  refuse  a  mandamus  to  the  mayor  of  a  city  to 
make  a  nomination  to  the  board  of  aldermen  for  a  munici- 
pal office,  while  an  information  is  pending  to  try  the  title  to 
such  office.2 

§  406.  In  England  the  alternative  writ  issues  as  of  course 
to  compel  a  municipal  corporation  to  affix  its  corporate  seal 
to  the  certificate  of  election  of  a  municipal  officer,  the  case 
being  regarded  as  akin  to  that  of  administering  the  official 
oath  to  an  applicant.  But  in  such  case  the  mandamus  is  not 
conclusive  upon  the  right  of  the  actual  incumbent  of  the 
office,  who  may  contest  the  right  upon  return  to  the  writ.3 

§  407.  "We  have  already  seen,  in  considering  the  law  of 
mandamus  as  applicable  to  private  corporations,  that  the 
writ  is  freely  granted  in  cases  of  wrongful  amotion  from  a 
corporate  office,  for  the  purpose  of  restoring  the  party  ag- 
grieved to  the  enjoyment  of  his  franchise.4  Upon  principles 
analogous  to  those  governing  the  jurisdiction  in  cases  of 
private  corporations,  the  courts  will  interpose  their  aid  by 
mandamus  to  restore  a  municipal  officer  who  has  been  re- 
moved from  his  position  without  sufficient  cause,  and  the 
jurisdiction  may  be  traced  to  a  very  early  date  in  the  king's 
bench.5 


1  King  v.  Serle,  8  Mod.  Rep.  332. 

2  Attorney-General  v.  Mayor  of 
New  Bedford,  128  Mass.  312. 

3  King  v.  Mayor  of  York,  4  T.  R. 
699. 

4  See  §  291,  ante,  et  seq. 

5  See  Rex  v.  Town  of  Liverpool,  2 
Burr.  723;  Sir  Thomas  Earle's  Case, 
Carth.  173;  King  v.  City  of  Canter- 
bury, 1  Lev.,  part  I,  119;    Rex  v. 
Mayor  of  Oxford,  2  Salk.  428;  State 
t?.  Shakspeare,  43  La.  An.  92.    It  is 
held  in  Florida  that  when  the  ac- 


tion of  a  city  council  in  removing 
a  city  officer,  such  as  mayor,  is  not 
re  viewable  by  appeal  or  error, 
mandamus  will  lie  to  compel  his 
restoration  when,  upon  examina- 
tion of  the  entire  record,  the  court 
is  of  opinion  that  the  proof  failed 
to  support  the  charges  tendered 
against  such  officer,  and  that  he 
was  improperly  removed.  State 
v.  Teasdale,  21  Fla.  652.  But  in 
Ellison  v.  Raleigh,  89  N.  C.  125,  it 
is  held  that  one  who  has  been  ini- 
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§  408.  As  illustrating  the  grounds  upon  which  the  juris- 
diction has  been  exercised  to  correct  an  improper  amotion 
from  a  municipal  office,  it  has  been  held  in  England  that  a 
member  of  the  common  council  of  a  city,  who  had  been  re- 
moved upon  the  sole  ground  of  bankruptcy,  might  be  re- 
stored by  mandamus.1  And  the  rule  was  laid  down  at  an 
early  day  by  the  king's  bench,  that  a  member  of  a  municipal 
corporation  could  be  disfranchised  only  for  some  act  tending 
to  the  destruction  of  the  body  corporate,  or  of  its  liberties 
and  privileges,  and  that  a  mere  personal  offense  by  one 
member  of  the  corporation  toward  another  did  not  consti- 
tute sufficient  cause  for  amotion,  and  the  removal  of  a  cor- 
porator for  such  offense  would  be  redressed  by  mandamus.2 
And  the  writ  has  been  granted  to  restore  an  alderman  of  a 
city  who  had  been  expelled  from  his  priority  and  precedence 
of  place  as  alderman.3  So  the  relief  has  been  allowed  to 
compel  the  mayor  of  a  city  to  restore  to  their  offices  police 
commissioners  who  had  been  removed  improperly  and  with- 
out cause.4 

§  409.  The  peremptory  writ  will  go  to  a  board  of  county 
commissioners  to  restore  their  clerk  to  his  office,  from  which 
he  has  been  removed,  when  there  appears  on  the  record, 
which  is  taken  as  the  return,  no  cause  of  removal,  the  stat- 
utes of  the  state  requiring  the  cause  of  removal  to  be  stated 
upon  the  record.5  And  the  writ  will  lie  to  the  municipal 
authorities  of  a  city  to  compel  the  restoration  of  policemen 
who  have  been  improperly  excluded  from  their  office,  and 
to  permit  them  to  exercise  their  functions  and  to  draw  their 

properly  removed  from  the  office  l  Rex  v.  Town  of  Liverpool,  2 

of  alderman  can  not  be  restored  by  Burr.  723. 

mandamus  when  his  successor  has  2Sir  Thomas  Earle's  Case,  Cart  1 1. 

been  elected  by  the  board  of  alder-  173. 

men  and  has  entered  upon  the  dis-  3  King  v.  City  of  Canterbury,  1 

charge  of  his  duties,  and  that  the  Lev.,  part  I,  119. 

remedy  must  be  sought  in  such  4Stateu.Shakspeare,48La.An.92. 

case  by  proceedings  in  quo  war-  5  Street  v.  County  Commission- 

ranto.  ers,  Breese  (Beecher's  ed.),  50. 
26 
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salaries.1  But  when  a  board  of  police  commissioners  are 
intrusted  with  the  appointment  and  removal  of  members  of 
the  police  force  of  a  city,  the  power  of  removal  necessarily 
involving  the  exercise  of  judgment  and  discretion  upon  their 
part,  their  action  will  not  be  controlled  by  mandamus,  and 
they  will  not  be  compelled  to  restore  to  his  office  a  member 
of  the  force  whom  they  have  removed.2 

§  410.  While  the  propriety  of  the  writ  as  a  remedy  for 
the  wrongful  amotion  of  a  municipal  officer  is  thus  clearly 
established,  the  relief  will  be  withheld  when  it  is  either 
admitted  by  the  party,  or  is  apparent  from  the  return,  that 
if  restored  to  his  franchise  he  is  liable  to  be  again  imme- 
diately removed  for  the  same  cause.8  So  if  the  officer, 
instead  of  being  removed,  has  only  been  suspended,  even 
though  the  proceedings  for  his  suspension  were  irregular, 
if  it  appears  by  his  own  showing  that  his  conduct  has  been 
such  as  to  constitute  reasonable  and  sufficient  ground  for 
the  suspension,  mandamus  will  not  lie  to  restore  him  to  his 
office.4 

§  411.  "While  want  of  notice  to  the  person  removed  of 
the  proceedings  for  his  removal  is  ordinarily  deemed  a  suffi- 
cient objection  to  the  validity  of  the  proceeding,  yet  when 
the  officer  has  actually  been  heard  in  his  own  behalf  upon 
charges  of  misbehavior,  which  are  fully  proven,  and  he  is. 
removed  from  his  office,  he  can  not  rely  upon  the  fact  that 
he  was  not  summoned  to  answer  the  charges.5  And  it  is  a 
sufficient  return  to  the  alternative  writ  to  restore  one  to  his 
corporate  office  that  he  was  heard  in  his  own  defense,  with- 
out alleging  that  he  was  summoned  to  answer  the  charges.6 


People  v.  Board  of  Police,  35 
Barb.  527;  Same  v.  Same,  Ib.  535; 
Same  v.  Same,  Ib.  544;  Same  v. 
Same,  Ib.  ,644;  Same  v.  Same,  Ib. 
651. 

2  State  v.  Eusling,  64  Conn.  517. 

3  Rex    v.    Mayor    of    Axbridge, 


Cowp.  523;  King  v.  Mayor  of  Brip- 
tol,  1  Dow.  &  Ry.  389. 

4  King  v.  Mayor  of  London,  2  T. 
R.  178. 

s  Rex  v.  Mayor  of  Wilton,  2  Salk. 
428. 

6  King  v.  Mayor  of  Wilton,  5  Mod. 
Rep.  257. 
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§  412.  When  the  writ  is  invoked  for  the  purpose  of  com- 
pelling the  authorities  of  a  city  to  recognize  and  restore  an 
officer  whom  they  have  deposed  from  his  position,  it  is  suf- 
ficient to  return  that  the  officer  was  removable  at  the  pleas- 
ure of  the  municipal  authorities,  and  that  they  had  legally 
and  rightfully  discharged  him,  and  such  return  is  not  demur- 
rable.1  But  if  the  corporation  relies,  in  justification  of  its 
conduct,  upon  a  custom  of  removal  at  pleasure,  the  return  to 
the  alternative  writ  directing  the  restoration  of  a  municipal 
officer  should  allege  such  custom  positively,  and  it  is  insuffi- 
cient to  show  the  custom  merely  by  way  of  recital.2  And 
when  a  municipal  officer,  holding  his  office  at  the  will  of  the 
corporate  authorities,  is  disfranchised,  and  upon  mandamus 
to  restore  him  the  corporation  does  not  rely  upon  its  power 
of  removal,  but  returns  a  misdemeanor  as  the  cause  of  amo- 
tion,  which  is  held  to  be  an  insufficient  cause,  the  peremptory 
writ  will  go  to  restore  the  officer.8 

!City  of  Madison  v.  Korbly,  82  » Rex  v.  Mayor  of  Oxford,  2  Salk. 

Ind.  74,  428. 

2  Rex  v.  Mayor  of  Coventry,  2 
Salk  430. 
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Y.    MUNICIPAL  IMPROVEMENTS,  STREETS  AND  HIGHWAYS. 

§  413.    The  general  rule  stated  and  applications  thereof. 

414.  Obstruction  of  streets;  power  construed  as  duty;  toll  ferry. 

415.  Liability  of  officer  to  penalty  no  bar  to  mandamus;  remedy  at 

law. 

41  oo.  Relief  refused  when  existence  of  road  questioned;  not  granted 
to  enforce  contract  rights. 

416.  Degree  of  interest  required  of  relator. 

417.  Duty  must  be  an  actual,  present  duty;  discretion  of  officers; 

sanction  of  other  officers. 

418.  Discretion  of  municipal  authorities  not  controlled  by  man- 

damus. 

419.  Action  of  municipal  authorities  not  reviewed  by  mandamus. 

420.  Awarding  contract  for  paving  street 

421.  Mandamus  for  payment  of  damages  in  opening  street. 

422.  Damages  should  be  assessed  or  paid  before  mandamus  granted 

to  open  road;  effect  of  discontinuing  road. 

423.  Duty  must  be  plain  and  unmistakable. 

424.  Municipal  proceedings  presumed  regular;  writ  refused  when  it 

would  render  officers  liable  in  trespass. 

425.  Signing  municipal  bonds;  payment  of  money  for  public  im- 

provement. 

426.  Effect  of  subsequent  discontinuance  of  proposed  improvement. 

427.  Erection  of  wharf  heads. 

428.  Discretion  in  apportionment  of  expense   incurred. 

429.  Statutory  remedy  a  bar  to  the  relief. 

429o.  Permit  to  street  railway  company  for  opening  streets. 

§  413.  The  duties  of  municipal  corporations  in  maintain- 
ing and  keeping  in  repair  improvements  of  a  public  nature, 
such  as  highways,  streets  and  bridges,  afford  frequent  occa- 
sion for  invoking  the  extraordinary  remedies  of  the  courts, 
and  the  jurisdiction  by  mandamus  in  this  class  of  cases  is 
well  established.  The  existence  of  an  obligation  upon  the 
part  of  the  authorities  of  a  municipal  corporation  in  regard 
to  such  improvements  lays  the  foundation  for  relief  by  man- 
damus, in  the  absence  of  other  adequate  and  specific  rem- 
edy, and,  in  so  far  as  the  obligation  is  in  the  nature  of  a  minis- 
terial duty,  unaccompanied  by  any  discretionary  powers,  it 
is  peculiarly  within  the  control  of  the  courts  by  mandamus. 
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And  it  is  a  general  rule  applicable  to  all  municipal  corpora- 
tions, that  whenever  the  duty  is  plainly  incumbent  upon 
such  bodies  of  making  local  improvements,  such  as  streets, 
highways  or  bridges,  or  keeping  in  repair  improvements 
already  constructed,  and  the  obligation,  is  so  plain  and  im- 
perative as  to  leave  no  room  for  the  exercise  of  any  dis- 
cretion upon  the  part  of  the  municipal  authorities,  manda- 
mus will  lie  to  enforce  the  obligation.1  For  example,  when 
a  board  of  county  supervisors  are  required  by  statute  to 
make  certain  local  improvements,  such  as  the  grading  of 
streets,  the  duty  being  absolute  and  unqualified,  and  of  a 
ministerial  nature,  the  board  may  be  compelled  by  manda- 
mus to  act.2  And  when,  by  act  of  legislature,  the  duty  is 
plainly  and  imperatively  incumbent  upon  the  common  coun- 
cil of  a  city  to  make  certain  street  improvements,  the  writ 
will  issue  for  the  enforcement  of  the  obligation.3  Nor  does 
the  fact  that  certain  incidents  and  details  of  the  work  are 
left  discretionary  with  the  authorities,  as  regards  the  man- 

1  Borough  of  Uniontown  v.  Com-  595;  Hammar  v.  City  of  Covington, 

monwealth,  34  Pa.  St.  293;  Com-  3  Met.  (Ky.)  494;  People  v.  Common 

missioners  of  York  Co.  v.  Common-  Council  of  Brooklyn.  22  Barb.  404; 

wealth,   72   Pa.    St.    24;    City   of  People  v.  Collins,  19  Wend.  56;  Peo- 

Ottawa  v.  People,  48  111.  233;  Peo-  pie  v.  Supervisors  of  Queens  Co., 

pie   v.    City    of  Bloomington,    63  142  N.  Y.  271.    See,  also,  Supervis- 

111.  207,  5  Chicago  Legal  News,  136;  ors  of  Stark  Co.  v.  People,  118  111. 

Supervisors  of  Will  Co.  v.  People,  459.    But  see,  contra,  Reading  r. 

1 10  111.  511;  Macon  County  v.  Peo-  Commonwealth,    11    Pa.    St.    196, 

pie,  121  111.  616;  Brokaw  v.  Com-  where  it  is  held  that  mandamus, 

missioners,  130  111.  482;    State  v.  being  grantable  only  in  cases  of 

Commissioners  of  Putnam  Co.,  23  last  necessity,  and  when  no  other 

Fla.  632;  People  v.  County  of  San  adequate  and  specific  remedy 

Luis  Obispo,  50  Cal.  561 ;  State  v.  ists,  it  will  not  lie  to  compel  the  ofti- 

Supervisors  of  Wood  Co.,  41  Wis.  cers  of  a  town  or  city  to  keep  opfii 

23;  Pumphrey  v.  Mayor  of  Balti-  a  street  and  sidewalk,  the  proper 

more,  47  Md.  145;  Trustees  v.  Kin-  remedy  for  the  obstruction  being 

ner,    13    Bush,    334;    Richards    v.  by  indictment. 

County  Commissioners,  120  Mass.  2  People  u  Supervisors    of  San 

401;  State  v.  Demaree,  80  Ind.  519;  Francisco,  36  Cal.  595. 

State  v.  Commissioners  of  Gibson  3  People  v.  Common  Council  of 

Co.,  80  Ind.  478;  People  v.  Super-  Brooklyn,  22  Barb.  404. 
visors  of  San  Francisco,  36  Cal. 
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ner  of  tlieir  execution,  render  the  duty  less  mandatory,  or 
constitute  a  bar  to  relief  by  mandamus.1  So  when  a  mu- 
nicipal corporation  is  required  by  law  to  maintain  and  keep 
in  repair  certain  bridges,  or  to  keep  them  open  for  the  pas- 
sage of  boats,  mandamus  is  the  appropriate  remedy  to  com- 
pel the  performance  of  such  duty,  there  being  no  discretion 
left  to  the  corporate  authorities,  and  no  other  legal  and 
specific  remedy.2  And  when  the  imperative  duty  is  imposed 
upon  a  board  of  municipal  officers  of  opening  a  highway 
upon  a  route  indicated  by  a  special  commission,  or  board  of 
officers  appointed  for  that  purpose  by  the  legislature,  manda- 
mus will  lie  to  compel  the  performance  of  the  duty,  and  in 
such  case  the  inferior  board  may  not,  by  their  return  to  the 
alternative  writ,  question  the  decision  of  the  commission 
locating  the  route.3  And  mandamus  is  the  appropriate 
remedy  to  compel  a  board  of  county  supervisors  to  perform 
the  duty,  imposed  upon  them  by  law,  of  building  and  main- 
taining, jointly  with  the  supervisors  of  an  adjoining  county, 
a  fence  upon  the  line  dividing  the  two  counties.4 

§  414.  When  the  common  council  of  a  city  are  empow- 
ered by  their  charter  to  keep  in  repair  the  streets  of  the  city, 
and  to  remove  all  obstructions  therefrom,  the  grant  of  power 
will  be  construed  for  the  public  benefit,  and  its  execution 
may  be  insisted  upon  as  a  public  duty.  And  in  such  case 
the  writ  may  be  granted  to  require  the  municipal  authori- 
ties to  remove  houses,  fences  and  other  obstructions  from 
the  streets.5  So  when  it  is  the  duty  of  a  supervisor  of  roads 
or  of  commissioners  of  highways  to  .remove  all  obstructions 
from  highways,  the  performance  of  this  duty  may  be  en- 
forced by  mandamus.6  If,  however,  the  obstructions  are  of 


1  People  v.   Supervisors    of  San 
Francisco,  36  CaL  593. 

2  City  of  Ottawa  v.  People,  48  111. 
233;    Howe  v.   Commissioners    of 
Crawford  Co.,  47  Pa.  St.  361. 

3  People  v.  Collins,  19  Wend.  56. 

4  Leflore  County  v.  State,  70  Miss. 
769;  Montgomery  County  v.  State, 
71  Miss.  153. 


5  People  v.  City  of  Bloomington, 
63  111.  207,  5  Chicago  Legal  News, 
136.  But  see  State  v.  Mayor,  14 
Neb.  265. 

6Larkin  v.  Harris,  36  Iowa,  93; 
Patterson  u  Vail,  43  Iowa,  142; 
Brokaw  v.  Commissioners,  130  ILL 
482. 
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long  standing,  and  have  been,  maintained  as  a  matter  of 
right  by  property  owners  for  many  years,  and  if  the  duty 
of  the  commissioners  to  remove  them  is  not  clearly  estab- 
lished, the  relief  will  be  withheld.1  V  And  when  the  duty  is 
incumbent  upon  a  municipal  corporation  of  maintaining  and 
operating  a  ferry  as  a  toll  ferry,  but  they  have  directed  that 
it  be  operated  free  of  tolls,  mandamus  will  go  to  direct  them 
to  continue  to  collect  the  tolls  and  to  operate  the  ferry  as  a 
toll  ferry.2  So  when  it  is  the  duty  of  a  board  of  county 
supervisors  to  establish  rates  of  toll  to  be  charged  by  the 
owners  of  a  toll  road,  and  they  refuse  to  act  in  the  matter 
upon  the  demand  of  the  owners  of  the  road,  mandamus  will 
lie  to  compel  their  action.3 

§  415.  The  fact  that  the  officer  upon  whom  the  duty 
of  opening  a  road  is  incumbent  is  liable  to  a  penalty  for 
non-fulfillment  of  his  duty  will  not  prevent  the  courts  from 
extending  relief  by  mandamus,  since  the  penalty  is  not  a 
specific  remedy  and  may  be  paid  or  satisfied  in  full,  and  yet 
the  road  not  be  opened.  An  overseer  of  highways  may, 
therefore,  be  required  by  mandamus  to  open  a  road  in  ac- 
cordance with  the  plain  and  positive  requirements  of  the 
law,  notwithstanding  a  penalty  for  failure  to  perform  this 
duty.4  If,  however,  a  sufficient  remedy  exists  at  law,  by 
which  the  obstruction  may  be  removed  and  the  person  ob- 
structing the  highway  may  be  indicted,  the  writ  will  be 
refused.6 

§  415#.  The  writ  will  not  go  to  compel  highway  commis- 
sioners to  levy  a  tax  for  and  to  open  a  road,  when  the  legal- 
ity and  existence  of  the  road  are  in  review  'upon  a  dim-t 
proceeding  bringing  them  in  question.6  And  since  the  writ 
is  not  allowed  to  enforce  the  performance  of  contract  rights 

1  Commissioners  v.  People,  60  III        «  State  v.  Holliday,  8  Halst  205. 
339.  8  Commissioners  of  Highways  v. 

2  Attorney-General  v.  Boston,  123    People,  73  111.  203. 

Iftass.  460.  fl  Commissioners  of  Highways  v. 

s  Volcano  Canon  R.  Co.  v.  Su-    People,  99  III  587. 
pervisors,  88  Cal.  634. 


408  MANDAMUS.  [PAET   I. 

of  a  private  and  personal  nature,  involving  no  question  of 
public  trust  or  official  duty,  it  will  not  be  granted  to  compel 
a  city  to  construct  a  street  in  a  special  manner,  not  required 
by  law,  but  which  it  is  claimed  has  been  agreed  upon  be- 
tween the  city  and  a  property  owner.1 

§  416.  As  regards  the  degree  of  interest  in  the  improve- 
ment in  question  which  the  relator  must  show  to  entitle 
himself  to  relief,  it  would  seem,  when  the  writ  is  sought  to 
compel  city  authorities  to  keep  the  streets  in  repair,  that 
property  owners  fronting  upon  the  streets  to  be  affected  are 
competent  relators,  and  have  a  sufficient  interest  in  the  sub- 
ject-matter to  entitle  them  to  relief.2  And  when  the  remedy 
is  invoked  for  the  enforcement  of  a  strictly  public  right, 
such  as  maintaining  bridges  over  a  navigable  river  and 

o  o  o 

keeping  them  open  for  the  passage  of  boats,  the  people  are 
regarded  as  the  real  party  seeking  relief,  and  the  relator 
need  not  show  any  legal  interest  in  the  result.  It  is  enough, 
in  such  case,  that  he  is  interested  as  a  citizen  in  the  execu- 
tion of  the  laws  and  in  the  enforcement  of  the  particular 
duty  in  question.8  ^ 

§  417.  To  warrant  the  exercise  of  the  jurisdiction  by 
mandamus  in  the  class  of  cases  under  consideration,  it  must 
clearly  appear  that  there  is  an  actual,  present  duty  on  the 
part  of  the  municipal  authorities,  and  that  this  duty  has  not 
been  performed.  And  when  a  general  duty  is  imposed  by 
statute  upon  a  board  of  municipal  or  local  officers,  as  the 
duty  of  draining  •  a  parish,  involving  all  parts  of  the  parish 

1  Parrott  v.  City  of  Bridgeport,  of  a  citizen  who  shows  no  especial. 
44  Conn.  180.  interest  of  his  own  to  be  promoted 

2  Hamrnar  v.  City  of  Covington,  by  the  road,  and  who  fails  to  show 
3  Met.  (Ky.)  494.  that  his  rights  are  more  impaired 

3  City  of  Ottawa  v.  People,  48  I1L  than  those  of  other  citizens  by  the 
233.    And  see  People  v.  Supervisors  omission  of  duty  complained  of. 
of  Queens  Co.,  142  N.  Y.  271.     But  For  a  more  extended  discussion  of 
see  State  v.  Inhabitants  of  Strong,  the  degree  of  interest  necessary  to 
25  Me.  297,  where  it  is  held  that  make  one  a  proper  relator  in  such 
the  writ  will  not  be  granted  re-  cases,  see  chapter  VI,  post,  §  431 
quiring  county  authorities  to  lay  et  seq. 

out  a  public  road,  at  the  relation 
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equally,  there  must  of  necessity  be  some  degree  of  discre- 
tion on  the  part  of  the  officers  in  determining  upon  the 
extent  and  order  of  their  works,  with  reference  to  the  neces- 
sities of  different  localities  in  the  parish.  The  writ,  there- 
fore, will  not  go  to  command  such  officers  to  make  a  sewer 
for  the  use  of  a  particular  locality,  when  it  is  shown  by 
their  return  that  other  parts  of  the  parish  are  being  drained 
which  are  of  more  importance  to  the  public,  and  that  the 
particular  work  sought  by  the  mandamus  is  unnecessary, 
and  that  they  are  unable  to  do  all  the  work  required  at 
once.1  And  to  authorize  the  writ  in  this  class  of  cases  it 
should  clearly  appear  that  the  duty  which  it  is  sought  to 
coerce  is  absolute  and  unconditional,  and  it  is  a  fatal  objec- 
tion to  granting  the  relief  that  the  respondents  are  not  au- 
thorized to  perform  the  act  sought  until  they  have  first 
obtained  the  sanction  and  approval  of  another  board  of  offi- 
cers.2 Nor  will  the  relief  be  granted  when  it  is  shown  that 
the  municipal  authorities  have  no  funds  with  which  to  make 
the  improvements  or  repairs  in  question.3 

§  418.  It  is  thus  apparent  that  the  test  to  be  applied,  in 
determining  whether  relief  by  mandamus  shall  be  granted 
for  the  enforcement  of  that  class  of  municipal  duties  under 
consideration,  is  whether  the  obligation  which  it  is  sought 
to  enforce  is  of  a  positive  and  mandatory  character,  or 
whether  it  is  accompanied  with  or  implies  the  exercise  of 
official  judgment  and  discretion  upon  the  part  of  the  mu- 
nicipal authorities,  and  if  the  obligation  be  of  the  former 
class  the  courts  do  not  hesitate  to  interfere.  And  this  brings 
us  to  the  consideration  of  another  principle,  equally  impor 
tant  in  determining  whether  an  appropriate  case  is  presented 
for  the  extraordinary  aid  of  a  mandamus.  -  That  principle 

JRegma  v.  Vestry  of  St.  Lukes,  5  Lumber  Co.  v.  Board  of  Aii'lit<>r<. 

L.  T.  R.  (N.  S.)  744.    And  see  Me-  71  Mich.  572;  Travis  c.  skinm-, 

Mahon  v.  Board  of  Supervisors,  48  Mich.  153. 

Cal.  214.  8  State  u.  Commissioners  of  Clou.  1 

2Regina  v.  Vestry  of  St.  Liikes.  5  Co.,  39  Kan.  700;  ( 'niimii-^iimrrs  of 

L.  T.  R.  (N.  S.)  744.    And  see  Delta  Shawnee  Co.  u.  State,  42  Kan. 
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is,  that  as  to  all  questions  connected  with  local  and  public 
improvements,  such  as  maintaining  and  keeping  in  repair 
roads,  streets  or  bridges,  concerning  which  the  municipal 
authorities  are  vested  with  discretionary  powers,  and  are 
required  to  exercise  their  own  judgment  in  determining 
upon  the  necessity  of  the  work  or  the  manner  of  its  execu- 
tion, mandamus  will  not  lie,  since  the  law  will  not  command 
the  performance  of  an  act  concerning  the  expediency  or 
propriety  of  which  the  corporate  authorities  are  themselves 
the  judges.1  Thus,  when  municipal  authorities  are  au- 
thorized by  act  of  legislature,  without  being  peremptorily 
required,  to  construct  a  public  road,  it  being  left  to  their 
discretion  to  determine  whether  the  work  is  desirable  or 
necessary,  they  will  not  be  required  by  mandamus  to  con- 
struct the  road.2  And  when  county  commissioners  are 
intrusted  by  law  with  the  power  of  locating  roads  and  high- 
ways, the  question  of  what  the  public  convenience  requires 
in  such  location  is  regarded  as  peculiarly  within  the  prov- 
ince of  the  commissioners,  and  their  decision  upon  this 
point  will  not  be  reviewed  by  the  courts,  nor  will  mandamus 
lie  to  compel  them  to  locate  a  road  when  they  have  already 
decided  that  the  public  convenience  does  not  require  its  lo- 

1  State  v.  Police  Jury  of  Jeff er-  County  of  St.  Clair  v.  People,  85  111. 

son,  22  La,  An.  611;  State  v.  Free-  396;    People  v.  Commissioners   of 

holders  of  Essex,  8  Zab.  214;  Mayor  Highways,  118  111.  239;  Haskins  v. 

v.  Eoberts,   34  Ind.  471;    State  v.  Supervisors,  51  Miss.  406;  Rice  Ma- 

Couimissioners  of  Greene  Co.,  119  chine  Co.  v.  Worcester,  130  Mass. 

Ind.  444;  State  v.  Commissioners  575:  Hitchcock  v.  County  Commis- 

of  Martin  Co.,  125  Ind.  247;  State  sioners,  131  Mass.  519;  State  v.  Mor- 

v.  County  Court,  33  W.  Va.  589;  ris,  43  Iowa,  192;  State  v.  Commis- 

State  v.  Commissioners  of  Wabaun-  sioners  of  Henry  Co.,  31  Ohio  St. 

see  Co.,  45  Kan.  731;    Atwood  v.  211;    State  v.    Commissioners,   49 

Partree,   56  Conn.   80;  Splivalo  v.  Ohio  St.  301.    See,  also,  upon  the 

Bryan,  102  CaL  403;  Common  wealth  same  subject,  Dickerson  v.  Peters, 

v.  Boone  County  Court,  82  Ky.  632;  71  Pa.  St.  53;  State  v.  Somerset,  44 

Crittenden  County  Court  v.  Shanks,  Minn.  549 ;  Commissioners  of  Hain- 

SS  Ky.  475;  Throckmorton  v.  State,  ilton  Co.  v.  State,  113  Ind.  179. 
20  Neb.  647;  Hill  v.  County  Commis-        -State  v.  Police  Jury  of  Jeffer- 

sioners  of  Worcester,  4  Gray,  414;  son,  22  La.  An.  611. 
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cation.1  So  when  a  county  court  is  invested  with  discre- 
tionary powers  concerning  the  relocation  and  rebuilding  of 
a  bridge  which  has  been  destroyed,  the  action  of  such  court 
in  changing  the  location  of  the  bridge  will  not  be  reviewed 
or  controlled  by  mandamus.2  And  the  writ  will  not  go  to 
control  the  discretion  of  a  board  of  aldermen  regarding  the 
location,  in  the  streets  of  a  city,  of  posts  upon  which  an  elec- 
tric-light company  may  conduct  its  business.3  Nor  will  a 
city  council  be  required  by  mandamus  to  make  an  appro- 
priation for  the  construction  of  a  public  park,  when  the  pro- 
priety of  such  expenditure  rests  wholly  within  their  dis- 
cretion.4 

§  419.  It  is  further  held,  in  conformity  with  the  general 
doctrine  laid  down  in  the  preceding  section,  that  when  a 
board  of  town  officers  are  vested  by  law  with  full  power  to 
determine  upon  the  utility  and  necessity  of  erecting  or  re- 
building bridges  within  the  town,  the  refusal  of  such  board 
to  rebuild  a  bridge  as  desired  by  certain  citizens  of  the  town 
affords  no  ground  for  the  interposition  of  the  extraordinary 
aid  of  a  mandamus,  no  abuse  of  the  discretion  vested  in  the 
board  being  shown.  In  such  a  case,  when  it  is  manifest  that 
the  granting  of  the  writ  would  be  attended  with  great  ex- 
pense and  hardship,  and  that  the  end  sought  is  to  promote 
private  rather  than  public  interests,  the  case  is  regarded  as 
appealing  to  the  discretionary  powers  of  the  court,  and  the 
writ  will  be  refused,  unless  the  powers  of  the  board  are  being 
abused.5  And  the  question  whether  an  improvement  in  tin 
streets  of  a  city  shall  be  made  and  paid  for  out  of  the  gen- 
<T;I!  fund  in  the  city  treasury  is  a  question  with  reference  to 
which  the  judgment  of  the  common  council  will  not  be  re- 
viewed or  set  aside  by  mandamus,  and  if  granted  in  such  a 
case  the  writ  may  be  quashed  upon  motion.6  So  when  a 

1  Hill  v.  County  Commissioners       *  Boston    Water   Power    Co.    v. 
of  Worcester,  4  Gray,  414.  Mayor,  143  Mass.  546. 

2  State  v.  County  Court,  33  W.  Va.       8  State  v.  Freeholders  of  Essex,  8 
589.  Zab.  214. 

3  Suburban  L.  &  P.  Co.  v.  Board       6  Mayor  t>.  Roberts,  34  Ind.  47L 
of  Aldermen,  153  Mass.  200. 
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board  of  officers  are  empowered  by  law  to  determine  the 
manner  of  a  street  crossing  over  a  railway,  and  in  the  dis- 
charge of  such  duty  they  are  invested  with  functions  of  a 
judicial  nature,  mandamus  will  not  lie  to  correct  their  ac- 
tion.1 

§  420.  Again,  it  is  held  when  certain  municipal  officers, 
such  as  a  department  of  highways  of  a  city,  are  authorized 
by  a  resolution  of  the  common  council  of  the  city  to  enter 
into  a  contract  with  a  competent  person,  who  may  be  selected 
by  a  majority  of  the  owners  of  property  fronting  upon  a 
street,  for  the  paving  of  the  street,  a  certain  degree  of  dis- 
cretion is  vested  in  such  officers  as  to  the  competency  of 
the  person  selected.  A  court  will  not,  therefore,  require 
them  by  mandamus  to  award  the  contract  to  any  particular 
person,  even  though  he  may  have  been  selected  by  a  major- 
ity of  the  property  owners,  they  having  afterward  selected 
another  person  before  the  contract  was  awarded.2  And 
when  the  determination  of  an  officer  charged  by  law  with 
the  duty  of  letting  contracts  for  street  improvements  is  final, 
and  he  has  acted  upon  the  matter  and  let  a  contract  for  such 
work,  the  writ  will  not  go  to  control  his  action  or  to  compel 
him  to  award  the  contract  to  another  person.3  So  when  a 
board  of  county  supervisors  are  invested  by  law  with  discre- 
tionary powers  as  to  advertising  for  bids  for  improving  or 
sprinkling  public  roads,  the  writ  will  not  be  granted  to  con- 
trol their  discretion  or  to  compel  them  to  advertise  for  such 
bids.4 

§  421.  Mandamus  is  the  proper  remedy  to  compel  a  city 
to  take  the  necessary  steps  to  provide  for  the  payment  of 
damages  awarded  to  property  owners  by  the  opening  of  a 
street  through  their  property,  there  being  no  other  process 
to  compel  the  city  to  proceed,  since  .an  action  of  trespass,  if 
-brought,  would  necessarily  assume  the  proceedings  to  be 

i  City  of  Cambridge  v.  Railroad       »Fairchild  v.  Wall,  93  CaL  401. 
Commissioners,  153  Mass.  161.  4  Splivalo  v.  Bryan,  102  CaL  403. 

-  Dickerson  v.  Peters,  71  Pa.  St. 
53. 
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void.1  So  the  writ  will  go  to  compel  a  city  to  take  the  nec- 
essary proceedings  for  the  assessment  of  damages  due  to  a 
property  owner,  when  property  has  been  taken  by  the  city 
in  opening  a  street.2  And  when  a  city  street  has  been  or- 
dered to  be  opened  or  extended,  commissioners  for  the  as- 
sessment of  damages  having  been  duly  appointed  and  hav- 
ing reported  an  assessment  which  has  been  confirmed,  and 
the  warrant  having  issued  to  collect  the  amounts  assessed 
for  payment  of  the  damages,  a  peremptory  mandamus  will 
go  to  compel  the  .city  to  collect  and  pay  over  the  damages.3 
So  when  it  is  made  the  duty  of  a  board  of  town  officers  to 
draw  their  warrant  upon  the  treasurer  for  the  payment  of 
damages  awarded  the  relator  for  laying  out  a  highway  over 
his  lands,  the  duty  may  be  enforced  by  mandamus.4  And 
when  a  city  has  entered  into  a  contract  for  the  improvement 
of  a  street,  and  it  is  the  duty  of  the  city  council  to  order 
estimates  for  the  work  as  completed,  in  order  that  the 
amount  may  be  assessed  upon  the  property-  owners  benefited 
thereby,  such  duty  may  be  enforced  by  mandamus.5  And 
the  writ  will  go  against  the  city  in  favor  of  a  contractor  to 
compel  the  city  authorities  to  make  a  correct  estimate  of  the 
work  done  by  such  contractor  in  -the  improvement  of  a 
street,  in  accordance  with  his  contract,  and  to  make  an  as- 
sessment therefor.6  But  when  it  rests  in  the  discretion  of  a 
municipal  corporation  to  pay  for  local  improvements,  either 
by  special  assessment  upon  the  property  benefited,  or  by 
general  taxation,  and  an  ordinance  for  opening  a  street 
directs  that  payment  be  made  by  special  assessment,  and  the 
proceedings  are  afterward  abandoned  as  to  a  portion  of  the 
street,  mandamus  will  not  lie  to  compel  the  payment  of  judg- 
ments for  the  land  which  has  been  actually  taken,  out  of  the 

1  State  v.  City  of  Keokuk,  9  Iowa,        4  People  v.  Township  Board,    2 
438.    See,  also,  In  re  Opening  of    Mich.  187. 

Spring  Street,  112  Pa.  St.  258.  »City  of  Greenfield  v.  State,  113 

2  McDowell  v.  City  of  Asheville,    Ind.  .Mi?. 

1 12  N.  C.  747.  '•  Wren  v.  City  of  Indianapolis,  96 

3  Higgins  v.  City  of  Chicago,  18     Ind.  200. 
111.  276. 
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general  fund  raised  by  taxation  upon  all  property  within 
the  municipality.  Nor,  in  such  case,  will  the  writ  be  granted 
to  compel  the  municipal  authorities  to  borrow  money,  or  to 
incur  indebtedness  for  the  payment  of  such  judgments.1 
And  when  a  board  of  county  commissioners  have,  in  accord- 
ance with  the  laws  of  the  state,  appointed  a  committee  to 
determine  the  amount  of  damages  caused  by  laying  out  a 
highway,  the  acceptance  or  rejection  of  the  report  of  such 
committee  is  held  to  be  a  judicial  and  not  a  ministerial  act, 
and  the  commissioners  will  not  be  required  by  mandamus  to 
accept  the  report.2 

§  422.  An  important  condition  to  be  observed,  when  man- 
damus is  sought  to  compel  municipal  authorities  to  open 
streets  and  highways,  is  that  the  claims  of  property  holders 
for  damages  to  their  property  caused  by  the  opening  of  the 
road  should  be  first  adjusted  or  paid  before  the  courts  will 
lend  their  interference.3  And  in  an  application  for  man- 
damus against  commissioners  of  highways,  requiring  them  to 
open  a  road,  the  relators  should  aver  in  their  petition  and 
prove  that  the  damages  assessed  as  compensation  to  the 
land-owners  have  been  paid  or  released,  or  that  the  neces- 
sary funds  are  at  the  disposal  of  the  commissioners  for  this 
purpose,  and  when  this  does  not  appear  it  is  error  for  the 
court  to  award  a  peremptory  mandamus.4  So  the  fact  that 
the  damages  to  property  owners  through  whose  land  a 
highway  is  to  pass  have  not  been  assessed  or  paid  is  a  com- 
plete return  to  an  alternative  mandamus  directing  the  com- 
missioners to  open  the  road.5  It  is  also  a  good  return  to 
the  writ,  that  after  service  thereof  and  before  return  the 
highway  has  been  discontinued  by  regular  legal  proceedings 
for  that  purpose.6 

1  People  v.  Village  of  Hyde  Park,  *  Hall  v.  People,  57  111.  307. 

117111.462.  5  People     v.     Commissioner     of 

2Jn  re  Proprietors  Kennebunk  Highways,  1  N.  Y.  Sup.  Ct.  Rep. 

Toll  Bridge,  11  Me.  263.  193.    See,  also,  People  v.  Curyea, 

3  People  v.   Curyea,   16  111.  547;  16111.547. 

Hall  v.  People,  57  111.  307;  People  v.  6  People     v.     Commissioner    of 

Commissioner  of  Highways,  1  N.  Highways,  1  N.  Y.  Sup.  Ct.  Eep. 

Y.  Sup.  Ct.  Rep.  193.  193. 
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§  423.  "While,  as  we  have  thus  seen,  mandamus  is  fre- 
quently allowed  to  enforce  the  performance  of  duties  con- 
nected with  public  improvements  at  the  hands  of  municipal 
authorities,  the  duties  sought  to  be  coerced  must  be  of  so- 
plain  and  unmistakable  a  nature  as  to  leave  no  room  for  ) 
doubt.  And  when  a  statute  requires  the  supervisors  of  a 
county  to  contract  for  the  erection  of  public  buildings  for 
the  use  of  the  county,  but  doubt  exists,  under  the  statute,  as 
to  the  mode  in  which  the  duty  shall  be  performed,  so  that 
different  members  of  the  board  might  have  different  opin- 
ions as  to  the  manner  in  which  they  should  act,  the  writ 
will  not  be  granted.1 

§  424.  When  the  writ  is  sought  to  compel  the  common 
council  of  a  city  to  open  a  street  within  the  corporate  limits, 
the  proceedings  of  the  council  and  of  their  agent  in  the 
matter  will  be  presumed  to  be  regular,  and  will  not  be  called 
in  question.  And  the  court,  in  such  case,  will  determine 
only  as  to  the  right  of  the  applicants  to  have  the  street 
opened,  and  the  duty  of  the  city  authorities  to  open  it.2 
But  the  writ  will  not  go  to  municipal  officers  requiring 
them  to  open  a  road,  when  it  is  manifest  that  by  obeying 
the  mandate  of  the  writ  the  officers  would  render  themselves 
liable  to  an  action  of  trespass.3 

§  425.  The  writ  will  lie  to  compel  the  president  of  a  mu- 
nicipal corporation  to  sign  its  bonds,  which  have  been  issued 
by  authority  of  the  legislature  for  carrying  out  a  work  of 
municipal  improvement.4  And  when  specific  funds  have 
been  donated  by  a  state  to  a  county,  to  be  held  by  the 
county  in  trust  for  the  completion  of  certain  public  improve- 
ments, which  funds  have  been  mingled  with  the  other  moneys 
of  the  county,  it  is  proper  to  allow  a  peremptory  mandamus 

1  State  v.  Supervisors  of  Wash-  And  see  People  v.  Commissioners 
ington  Co.,  2  Chand.  247.  of  Highways,  27  Barb.  94 

2  State  v.  Common   Council   of  *  People  v.  White,  54  Barb.  622. 
Orange,  2  Vroom,  131.    '  See,  also,  Snialley  v.  Yates,  36  Kan. 

» Ex  parte  Clapper,  3  Hill,  458.    519. 
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requiring  the  payment  of  the  money  to  the  person  intrusted 
with  expending  it  for  carrying  out  the  work.1 

§  426.  Mandamus  will  not  go  to  a  municipal  corporation 
requiring  it  to  proceed  with  the  condemnation  of  property 
for  purposes  of  street  extension,  when  the  extension  has 
been  abandoned  and  the  ordinance  repealed  by  the  common 
council  upon  grounds  of  public  policy,  and  because  the  ex- 
pense necessary  in  the  prosecution  of  the  work  would  be 
greater  than  the  benefits  to  be  derived  therefrom.  The 
granting  of  the  writ  in  such  a  case  would  be  to  set  aside  and 
annul  the  deliberate  action  of  the  corporation,  and  to  require 
private  property  to  be  devoted  to  public  uses,  and  highways 
to  be  opened,  contrary  to  the  expressed  will  of  the  public.2 
If,  however,  damages  for  the  opening  of  a  road  over  rela- 
tor's  premises  have  actually  been  awarded,  the  subsequent 
discontinuance  of  the  road  is  no  bar  to  relief  by  mandamus 
to  compel  the  county  authorities  to  pay  the  amount  allowed, 
the  right  to  damages  in  such  case  being  regarded  as  vesting 
as  soon  as  the  verdict  is  returned  and  accepted,  and  the  right 
is  not,  therefore,  affected  by  the  subsequent  discontinuance 
of  the  road.3 

§  427.  "When,  by  an  act  of  legislature,  the  duty  is  de- 
volved upon  the  mayor  and  common  council  of  a  city,  to- 
gether with  other  persons  named,  of  appointing  commis- 
sioners to  determine  the  proper  water  line  for  the  erection 
of  wharf -heads,  the  statute  being  mandatory  and  not  merely 
directory  in  its  provisions,  the  enforcement  of  the  duty  is  a 
proper  subject  for  the  exercise  of  the  jurisdiction  by  manda- 
mus, since  a  positive,  statutory  right  is  created,  and  the 
party  aggrieved  has  no  other  redress,  either  legal  or  equi- 
table.4 

§  428.  County  commissioners,  who  are  vested  by  law  with 
the  power  of  directing  that  a  portion  of  the  expense  incurred 

1  County  of  Pike  v.  State,  11  111.        3  Harrington  v.  County  Conamis- 
202.  sioners,  22  Pick.  263. 

2  State  v.  Graves,  19  Md.  351.  4  Mayor  v.  State  of   Georgia,  4 

Ga.  26. 
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by  a  town  in  making  a  highway  shall  be  paid  out  of  the 
county  treasury,  and  who  have  refused  the  exercise  of  this 
power  in  a  given  case,  can  not  be  compelled  to  exercise  it  by 
mandamus,  it  being  of  a  judicial  nature,  and  therefore  not 
subject  to  control.  And  this  is  so,  regardless  of  whether  the 
commissioners  have  decided  properly  or  improperly  upon 
the  application.1 

§  429.  Notwithstanding  the  jurisdiction  by  mandamus 
over  municipal,  officers  intrusted  with  the  location  of  streets 
and  other  kindred  improvements  is,  as  we  have  seen  in  the 
preceding  sections,  well  established  and  clearly  defined,  it 
will  not  be  exercised  to  the  exclusion  of  special  remedies 
provided  by  law.  Mandamus  will  not,  therefore,  lie  to  a 
board  of  county  commissioners,  commanding  them  to  locate 
a  particular  highway  and  to  make  an  order  for  the  payment 
of  damages  to  be  thereby  sustained,  when  a  statute  has  pro- 
vided ample  remedy  by  appeal  from  the  decision  of  the  com- 
missioners.2 

§  429&.  "When  a  street  railway  company  is  entitled  by 
law  to  open  the  streets  along  its  route  for  the  purpose  of 
changing  its  system  of  operation  from  that  of  a  horse  rail- 
way to  that  of  a  cable  railway,  it  may  have  the  aid  of  a 
mandamus  to  compel  the  proper  officer  of  the  city  to  issue  a 
permit  authorizing  the  company  to  open  such  streets.3  But 
pending  proceedings  by  the  state  to  annul  and  forfeit  the 
charter  of  an  underground  railway  company,  in  which  it  has 
been  stipulated  by  the  parties  that  no  permit  to  enter  upon 
the  streets  and  to  construct  its  road  shall  issue,  it  is  a  proper 
exercise  of  the  discretion  of  the  court  to  refuse  a  mandamus 
for  the  issuing  of  such  a  permit.? 

1  Inhabitants   of   Ipswich,  Peti-  3Jnre  Third  Avenue  R.  Co.,  121 
tioners,  24  Pick  343.  N.  Y.  536. 

2  Commissioners    of    Boone     v.  *  People  t>.  Newton,  126  N.  Y.  656. 
State,  38  Ind.  193. 
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OF  THE  PARTIES  TO  THE  WRIT. 

I.    PARTIES  FOB  WHOM  THE  WRIT  is  GRANTED §  430 

IL    PARTIES  AGAINST  WHOM  THE  WRIT  is  GRANTED    ....      440 

I.    PARTIES  FOB  WHOM  THE  WRIT  is  GRANTED. 

§  480.    Proceedings  instituted  in  name  of  state  or  sovereign. 
430o.  When  proceedings  brought  in  name  of  attorney-general. 

431.  Degree  of  interest  of  relator;  distinction  between  cases  of  pub- 

lic and  private  right. 

432.  The  distinction  denied  in  some  of  the  states. 

433.  The  distinction  further  illustrated. 

434    Real  party  in  interest  should  be  relator;  payment  of  order  on 
city  treasurer;  joinder  of  different  claimants. 

435.  County  commissioners  not  proper  relators  in  mandamus  to  keep 

turnpike  in  repair. 

436.  Degree  of  interest  fixed  by  statute ;  voters  for  location  of  county 

seat. 

437.  Survivorship  of  action. 

438.  Mandamus  to  admit  child  to  public  schools  or  to  compel  use  of 

text-books;  the  father  a  proper  relator. 

439.  Distinct  interests  can  not  be  joined;  restoration  of  members  of 

common  council;  damages  for  laying  out  road. 

§  430.  The  remedy  by  mandamus,  as  discussed  and  illus- 
trated in  the  preceding  chapters,  has  been  shown  to  be  sub- 
stantially a  civil  remedy  in  its  nature,  and  one  which  is  used 
for  the  protection  of  purely  civil  rights.  The  proceedings, 
however,  are  usually  instituted  in  the  name  of  the  state  or 
sovereign,  upon  the  relation  or  information  of  the  attorney- 
general,  or  of  the  party  aggrieved.  It  is  difficult  to  per- 
ceive any  satisfactory  reason  why  the  proceedings  should 
not  be  conducted  as  in  ordinary  civil  actions  for  the  protec- 
tion of  private  rights,  merely  in  the  name  of  the  actual  par- 
ties in  interest  as  plaintiff  and  defendant,  as  is  done  in  some 
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of  the  states,  without  introducing  the  state  or  sovereign 
power  as  the  prosecutor.  This  method,  however,  of  insti- 
tuting the  proceedings  is  of  very  ancient  origin,  and  seems 
to  have  had  its  foundation  in  the  theory  which  formerly 
prevailed,  regarding  the  writ  of  mandamus  as  purely  a  pre- 
rogative writ,  issuable  not  of  right,  but  only  at  the  pleasure 
of  the  sovereign,  and  hence  issued  only  in  his  own  name  and 
as  an  attribute  of  his  sovereignty.  And  while  the  tendency 
of  the  courts  in  modern  times  is  to  disregard  the  prerogative 
theory  of  the  writ,  and  to  treat  it  as  an  ordinary  writ  of 
right,  issuable  as  of  course  upon  proper  cause  shown,  many 
of  the  courts  still  adhere  to  the  former  theory,  so  far,  at 
least,  as  to  consider  the  proceedings  properly  instituted  only 
in  the  name  of  the  state.  Thus,  in  Ohio,  it  is  held  that  from 
the  nature  of  the  writ  as  a  command  issuing  from  the  sov- 
ereign power,  it  is  properly  prosecuted  in  the  name  of  the 
state  as  the  sovereign,  upon  the  information  of  the  actual 
party  in  interest,  and  that  the  adoption  of  the  code  of  pro- 
cedure has  not  made  any  essential  change  in  the  writ  or  pro- 
ceedings thereunder  in  this  respect.1  And  in  Iowa,  proceed- 
ings in  mandamus  are  regarded  as  a  prosecution,  within  the 
meaning  of  the  constitution  of  the  state,  which  requires  all 
prosecutions  to  be  conducted  in  the  name  and  by  the  au- 
thority of  the  state.  It  is  therefore  considered  erroneous 
in  that  state  that  the  proceedings  should  be  conducted  in 
the  name  of  an  individual  citizen ;  and  when  the  object  sought 
is  to  enforce  a  duty  for  merely  private  ends,  the  action 
should  be  conducted  in  the  name  of  the  state,  upon  the  re- 
lation of  the  informant.2  The  tendency  of  the  courts,  how- 
ever, is  to  regard  the  use  of  the  name  of  the  sovereign  power 
as  prosecutor  to  be  merely  nominal,  the  remedy  being  re- 
garded as  essentially  a  civil  remedy.3  Thus,  in  Nebraska, 

1  State  v.  Commissioners  of  Perry,  plaintiff  or  relator  under  the  code 

•">  Ohio  St.  497.  of  Iowa,  Moon  v.  Cort,  43  Iowa, 

-  Chance  v.  Temple,  1  Iowa,  179.  503. 

See  as  to  the  degree  of  interest  re-  3Brower  v.  O'Brien,  2  Ind.  423. 
quired  to  render  a  person  a  proper 
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the  right  of  an  individual  relator  to  institute  the  action  in 
the  name  of  the  state  is  regarded  as  well  established.1  And 
in  Kansas  it  is  held,  under  the  statutes  of  the  state,  that  the 
action  of  mandamus,  like  other  civil  actions,  should  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  or,  if  in  behalf 
of  the  people,  in  the  name  of  the  proper  public  officer.2 

§  430<z.  The  proceedings  are  frequently  instituted  by  or 
in  the  name  of  the  attorney-general  when  the  controversy 
is  one  which  affects  a  public  right.  And  in  determining 
whether  the  action  may  be  maintained  by  the  attorney- 
general,  the  controlling  question  is  whether  the  injury  which 
it  is  sought  to  redress  is  public  in  its  nature,  affecting  public 
interests,  or  whether  it  is  a  private  injury  which  affects  only 
private  rights.  In  the  former  class  of  cases  the  proceedings 
should  be  brought  by  the  attorney-general,  but  in  the  latter 
class  by  the  persons  in  interest.8  It  has,  however,  been  held 
that  when  the  duty  whose  performance  is  sought  is  of  a 
public  nature,  and  due  from  the  respondent  to  the  public  at 
large,  but  not  to  the  government  as  such,  the  proceeding 
may  be  brought  by  private  citizens  without  the  intervention 
of  the  attorney-general.4 

§  431.  As  regards  the  degree  of  interest  on  the  part  of 
the  relator  requisite  to  make  him  a  proper  party  on  whose 
information  the  proceedings  may  be  instituted,  a  distinction 
is  taken  between  cases  where  the  extraordinary  aid  of  a 
mandamus  is  invoked  merely  for  the  purpose  of  enforcing 
or  protecting  a  private  right,  unconnected  with  the  public 
interest,  and  cases  where  the  purpose  of  the  application  is 
the  enforcement  of  a  purely  public  right,  where  the  people 

1  State  v.  Spicer,  36  Neb.  469.  U.  S.  343,  affirming  S.  C.,  3  Dill 

-  State  v.  Commissioners  of  Jef-  515.  And  under  the  statutes  of 

ferson  Co.,  11  Kan.  66;  Hagerty  v.  Ohio  it  is  held  that  a  proceeding 

Arnold,  13  Kan.  367;  State  v.  Faulk-  in  mandamus  to  compel  the  giv- 

ner,  20  Kan.  541.  ing  of  notice  of  an  election  for 

3Attorney-General  v.  Albion  county  judge  may  be  brought  by  a 

Academy,  52  Wis.  469;  Attorney-  citizen  of  the  county  without  the 

General  v.  Boston,  123  Mass.  460.  attorney-general.  State  v.  Brown, 

4  Union  Pacific  R.  Co.  v.  Hall,  91  38  Ohio  St.  344 
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at  large  are  the  real  party  in  interest.  And  while  the  au- 
thorities are  somewhat  conflicting,  yet  the  decided  weight 
of  authority  supports  the  proposition  that,  when  the  relief 
is  sought  merely  for  the  protection  of  private  rights,  the  re- 
lator  must  show  some  personal  or  special  interest  in  the 
subject-matter,  since  he  is  regarded  as  the  real  party  in  in- 
terest and  his  right  must  clearly  appear.  Upon  the  other 
hand,  when  the  question  is  one  of  public  right  and  the  ob- 
ject of  the  mandamus  is  to  procure  the  enforcement  of  a  / 
public  duty,  the  people  are  regarded  as  the  real  party  in  in-  / 
terest,  and  the  relator  at  whose  instigation  the  proceedings 
are  instituted  need  not  show  that  he  has  any  legal  or  special 
interest  in  the  result,  it  being  sufficient  to  show  that  he  is  a 
citizen  and  as  such  interested  in  the  execution  of  the  laws.1  \ 

§  432.  Notwithstanding  the  strong  array  of  authority  in 
support  of  the  doctrine  as  laid  down  in  the  preceding  sec- 
tion, and  in  the  opinions  of  the  courts  cited  in  its  support, 
the  contrary  doctrine  has  been  earnestly  contended  for  and 

1  County  of  Pike  v.  State,  11  111.  People,  57  111.  307;  People  v.  Halsey, 
202;  City  of  Ottawa  v.  People,  48  37  N.  Y.  344;  State  v.  County  Judge 
III.  233;  School  Trustees  v.  People,  of  Marshall,  7  Iowa,  186.  See,  also, 
71  111.  559;  Village  of  Glencoe  v.  Lyon  v.  Rice,  41  Conn,  245;  Peck 
People,  78  III  382;  North  v.  Trust-  v.  Booth,  42  Conn.  271;  State  v. 
ees,  137  111.  296;  State  v.  Ware,  13  Henderson,  38  OMo  St.  644;  Chi- 
Oreg.  380;  Clay  v.  Ballard,  87  Va.  cago  &  A.  R.  Co.  v.  Suffern,  129  111. 
787;  State  v.  Hannibal  &  St.  J.  R.  274;  Kimberly  v.  Morris,  87  Tex. 
Co.,  86  Mo.  13;  State  v.  Weld,  39  637;  State  v.  City  of  Kearney,  -J~> 
Minn.  426;  Pumphrey  v.  Mayor  of  Neb.  262.  See,  contra,  State  v.  In- 
Baltimore,  47  Md.  145;  State  v.  habitants  of  Strong,  25  Me.  297; 
Gracey,  11  Nev.  223;  Moses  v.  Kear-  People  v.  Regents  of  University,  4 
ney,  31  Ark.  261;  McConihe  v.  Mich.  98;  People  v.  Inspectors  of 
State,  17  Fla.  238;  State  v.  Board  State  Prison,  Ib.  187;  Smith  r. 
of  County  Commissioners,  17  Fla.  Mayor,  81  Mich.  128;  Heffner  v. 
707;  Florida  C.  &  P.  R.  Co.  v.  State,  Commonwealth,  28  Pa.  St.  108; 
31  Fla.  482;  State  v.  Shropshire,  4  Sanger  v.  County  Commissioners 
Neb.  411;  Long  v.  State,  17  Neb.  of  Kennebec,  25  Me.  291;  Bobbett 
60:  People  v.  Supervisors  of  Kent  v.  State,  10  Kan.  9;  Turner  v.  Corn- 
Co.,  38  Mich.  421;  Hamilton  v.  missioners,  10  Kan.  16;  Reedy  v. 
State,  3  Ind.  452;  Board  of  Com-  Eagle,  23  Kan.  254;  Adkins  v. 
missioners  v.  State,  86  Ind.  8;  Peo-  Doolen,  23  Kan.  659. 
pie  v.  Collins,  19  Wend.  56;  Hall  v. 
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has  the  support  of  some  respectable  authorities.  Thus,  it  is 
held  in  Maine  that  a  private  citizen  is  entitled  to  a  manda- 
mus only  when  he  has  some  particular  interest  or  right  to 
be  protected,  independent  of  that  which  he  holds  in  common 
with  the  public  at  large.  And  when  it  does  not  appear  that 
he  has  any  interest  to  be  promoted,  or  that  his  rights  are  in. 
any  degree  impaired  by  the  omission  of  the  duty  in  question, 
more  than  those  of  any  other  individual  citizen,  he  will  be 
denied  the  relief.1  So  in  Michigan  the  courts  have  denied 
the  right  of  an  individual  citizen  to  institute  proceedings  in 
mandamus  against  public  officers  to  compel  the  performance 
of  a  public  duty,  unless  he  shows  some  special  interest,  or 
clear,  legal  right  in  the  matter.2  So  in  Pennsylvania  it  is 
held  that  municipal  authorities  will  be  set  in  motion  and 
compelled  by  mandamus  to  perform  a  purely  public  duty, 
only  upon  the  application  of  some  person  actually  represent- 
ing the  public  interests.  Thus,  a  private  citizen  will  not  be 
allowed  a  mandamus  to  compel  town  authorities  to  open  an 
alley  within  the  corporate  limits,  even  though  the  duty  of 
opening  the  alley  is  imposed  upon  the  corporation  by  an  act 
of  legislature,  and  although  the  individual  relator  shows  a 
personal  interest  in  the  matter  from  the  enhanced  value 
likely  to  accrue  to  his  adjoining  property  by  the  opening  of 
the  alley.8  And  in  Kansas  it  is  held  that  mandamus  will  not 
lie  at  the  suit  of  a  private  citizen  for  the  performance  of  a 
purely  public  duty  when  the  relator  shows  no  specific  or 
peculiar  interest  in  himself,  different  from  that  shared  by 
the  public  at  large,  and  that  in  such  cases  the  relief  should 
be  sought  in  the  name  of  the  public  and  by  its  legal  repre- 
sentative.4 So  in  K"ew  Jersey  it  is  held  that  a  private  citi- 
zen and  tax-payer  is  not  a  competent  relator  in  a  proceeding 

1  State  v.  Inhabitants  of  Strong,        3  Heffner  v.  Commonwealth,  28 
25  Me.  297.    And  see  Mitchell  v.    Pa.  St.  108. 

Boardman,  79  Me.  469;  Weeks  v.  4Bobbett   v.  State,  10  Kan.   9; 

Smith,  81  Me.  538.  Turner  v.  Commissioners.  10  Kan. 

2  People  v.  Regents  of  University,  16;  Reedy  v.  Eagle,  23  Kan.  254; 
4  Mich.  98;  People  v.  Inspectors  of  Adkins  v.  Doolen,  23  Kan.  659. 
State  Prison,  4  Mich.  187. 
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for  a  mandamus  to  require  a  county  clerk  to  pay  the  fees  of 
his  office  to  a  county  collector,  when,  the  latter  officer  is 
vested  by  law  with  the  exclusive  right  to  sue  for  the  re- 
covery of  such  fees.1  However  satisfactory  the  reasoning 
of  the  courts  in  these  states  may  appear,  the  undoubted 
weight  of  authority  supports  the  doctrine  as  laid  down  in 
the  previous  section,  and  the  distinction  there  noticed  is  too 
well  established  to  be  easily  overthrown. 

§  433.  In  conformity  with  this  distinction  between  cases 
of  public  and  of  private  right,  it  is  held  that  a  private  citizen 
may  properly  be  the  relator  in  proceedings  by  mandamus 
to  compel  the  authorities  of  a  municipal  corporation  to  main- 
tain a  bridge  and  to  keep  it  open  for  the  passage  of  boats, 
these  duties  being  required  by  law  of  the  corporation.2  -  So 
when  the  writ  is  sought  to  compel  highway  commissioners 
to  comply  with  their  duty  in  the  opening  of  a  public  road, 
the  question  being  one  of  public  and  not  of  private  right, 
the  people  are  the  real  party  in  interest,  and  the  relator 
need  not  show  any  personal  interest.  In  all  such  cases,  the 
refusal  of  the  officers  to  act  is  no  more  the  concern  of  one 
citizen  than  of  another,  and  it  is  the  right,  if  not  the  duty, 
of  every  citizen  to  interfere  and  to  see  that  the  public  griev- 
ance is  remedied.3  So  it  is  held  that  in  such  matters  of 
public  right  as  the  canvassing  of  election  returns,  any  citi- 
zen may  be  a  relator  in  an  application  for  mandamus.4 

1  Bamford  v.  Hollinshead,  47  N.  not  show  that  he  has  any  legal  in- 
J.  L.  439.  terest  in  the  result.    It  is  enough 

2  City  of  Ottawa  v.    People,  48  that  he  is  interested,  as  a  citizen, 
111.  233.    "  When  the  remedy  is  re-  in  having  the  laws  executed  and 
sorted  to  for  the  purpose  of  enforo  the  duty  in  question    enforced." 
ing   a   private    right,  the  person  Per  Breese,  C.  J. 

interested  in  having  the  right  3  People  v.  Collins,  19  Wend.  56; 
enforced  must  be  the  relator.  The  "  Hall  v.  People,  57  111.  307.  But  see, 

relator  is  considered  the  real  party,  contra,  Heffner  v.  Commonwealth, 

and  his  right  to  the  relief  must  28  Pa.   St.   108;  Sanger  v.  County 

clearly  appear;  but  where  the  ob-  Commissioners   of    Kennebec,    25 

ject  is  the  enforcement  of  a  public  Me.  291. 

right,  the  people  are  regarded  as  *  State  v.  County  Judge  of  Mar- 

the  real  party,  and  the  relator  need  shall,  7  Iowa,  186. 
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And  the  rule  as  sometimes  stated,  that  the  relator  must  show 
an  individual  right  to  the  thing  sought,  is  to  be  taken  as 
applicable  only  to  'cases  where  individual  interests  are  af- 
fected, and  it  has  no  reference  to  cases  where  the  interest  is 
common  to  the  whole  community,  or  to  the  public  at  large.1 
At  the  same  time  it  is  regarded  as  especially  appropriate, 
when  the  proceedings  affect  a  particular  public  interest  of 
the  state,  that  the  officer  intrusted  with  the  management  of 
such  interest  should  be  the  relator.  Thus,  when  mandamus 
is  sought  to  compel  the  performance  of  a  duty  affecting  the 
finances  of  the  state,  it  is  especially  appropriate  that  the 
officer  particularly  charged  with  the  management  of  its 
finances  should  be  the  moving  party.2  And  when  the  writ 
is  sought  to  direct  a  secretary  of  state  to  sign  and  attest, 
under  the  seal  of  the  state,  a  commission  issued  by  the  gov- 
ernor to  one  whom  he  has  appointed  to  fill  the  office  of 
United  States  senator,  the  governor  himself  is  a  proper  re- 
lator, in  his  official  capacity,  to  institute  the  action.8  And 
it  is  held  that  petitioners,  who  have  nominated  a  candidate 
for  a  public  office  under  what  is  known  as  the  "Australian 
ballot  law,"  have  such  an  interest  in  the  subject-matter  as 
to  render  them  proper  relators  in  proceedings  for  a  manda- 
mus to  require  a  secretary  of  state  to  certify  the  nomination 
of  such  candidate  to  the  various  county  clerks  in  the  dis- 
trict.4 

§  434.  In  conformity  with  the  distinctions  already  no- 
ticed, it  is  held,  when  proceedings  are  instituted  in  manda- 
mus to  compel  the  treasurer  of  a  public  fund  to  pay  an  order 
drawn  upon  him,  that  the  relator  should  be  the  real  party 
in  interest,  namely,  the  holder  of  the  order,  and  not  the 
party  by  whom  it  was  drawn,  and  that  if  granted  upon  the 
relation  of  the  latter  the  writ  should  be  quashed.  For  ex- 
ample, when  the  writ  is  sought  upon  the  relation  of  the 
board  of  education  of  a  city  to  compel  the  city  treasurer  to 

1  People  v.  Halsey,  37  N.  Y.  344        8  State  v.  Crawford,  28  Fla.  441. 

2  State  v.  Hamilton,  5  Ind.  310.  <  Simpson  v.  Osborn,  52  Kan.  328. 
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pay  certain  orders,  drawn  by  the  board  in  favor  of  a  con- 
tractor for  the  erection  of  school  buildings,  the  board,  hav- 
ing parted  with  their  interest  in  the  funds  by  drawing  and 
delivering  the  orders,  are  not  proper  parties  to  institute  pro- 
ceedings to  compel  payment,  when  the  real  party  in  interest 
sees  fit  to  acquiesce  in  the  refusal  to  pay.1  And  the  proper 
parties  to  a  proceeding  in  mandamus  being  the  relator  who 
is  interested  in  the  performance  of  some  specific  duty  im- 
posed by  law,  and  the  respondent  or  defendant,  at  whose 
hands  the  duty  is  required,  the  courts  will  not  permit  parties 
who  are  only  collaterally  interested  to  be  joined  as  parties.2 
And  the  attorney  or  counsel  of  the  real  party  in  interest  in 
the  controversy  is  not  a  competent  relator  in  a  proceeding 
for  a  mandamus.8  So  it  is  a  sufficient  objection  to  granting 
the  writ  that  too  many  parties  have  joined  in  the  applica- 
tion. Thus,  when  different  claimants  of  money  due  from 
the  state  join  in  proceedings  for  mandamus  to  compel  the 
payment  of  the  money,  alleging  their  claims  to  be  separate, 
the  application  will  be  refused.4  But  when  it  is  sought  to 
enforce  payment  by  a  state  of  money  claimed  to  be  due 
under  certain  contracts,  all  parties  to  such  contracts  should 
be  joined  in  the  action,  and  the  omission  of  any  of  them  will 
be  fatal  to  the  application.6 

§  435.  A  board  of  county  commissioners,  acting  as  an 
administrative  body,  or  as  a  quasi-corporation,  with  certain 
limited  powers  and  duties  prescribed  and  fixed  by  law,  are 
not  proper  parties  to  compel  by  mandamus  a  turnpike  com- 
pany to  keep  in  repair  a  bridge  forming  a  part  of  the  com- 
pany's road,  when  such  commissioners  are  vested  by  law  with 
no  supervision  or  control  over  such  matters.8 

§  436.  In  some  of  the  states,  the  degree  of  interest  neces- 
sary to  make  one  a  proper  party  to  institute  the  proceedings 

1  State  v.  Haben,  22  Wis.  660.  United  States  v.  Hall,  18  Disk  Col. 

2  State  v.  Smith,  7  Rich.  (N.  S.)    14 

275.  <  Heckart  v.  Roberts,  9  Md.  41. 

3  United  States  v.  Chandler,  13        » Dement  v.  Rokker,  126  III  174 
Dist.  CoL   527.     But   see,   contra,        6  State  v.  Zanesville  Turnpike  Co., 

16  Ohio  St.  308. 
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is  fixed  by  statute.  And  it  is  held  that  the  effect  of  a  statute 
which  provides  that  the  writ  may  be  issued  upon  the  informa- 
tion, under  oath,  of  the  party  beneficially  interested,  is  not  to 
render  any  person  a  competent  relator,  regardless  of  whether 
he  has  any  right  or  interest  to  be  protected,  but  only  to 
warrant  the  writ  in  behalf  of  the  public,  through  its  officers, 
for  the  enforcement  of  a  public  duty,  or  in  behalf  of  a  private 
citizen  whose  interests  are  to  be  affected  or  whose  rights  are 
to  be  enforced.1  But  under  such  a  statute  it  is  held  that 
voters  in  certain  townships,  whose  votes  have  been  rejected 
in  the  canvass  of  an  election  upon  the  location  of  a  county 
seat,  and  who  have  thus  been  deprived  of  a  voice  in  the  elec- 
tion, are  parties  beneficially  interested  within  the  meaning 
of  the  act,  and  hence  proper  relators  to  compel  a  re-canvass 
of  the  election.2  If,  however,  it  is  provided  by  statute  that 
the  writ  of  mandamus  shall  issue  upon  the  application  of  the 
party  beneficially  interested,  it  is  held  that  a  private  citizen, 
having  no  other  interest  in  the  subject-matter  than  that  per- 
taining to  all  citizens,  is  not  entitled  to  the  writ  to  compel  a 
board  of  county  supervisors  to  order  an  election  upon  the 
question  of  a  removal  of  the  county  seat.3  And  under  simi- 
lar legislation,  when  the  action  is  brought  for  the  protection 
and  enforcement  of  a  purely  private  right,  it  may  properly 
be  conducted  in  the  name  of  the  real  party  in  interest.4  And 
when  a  statute  authorizes  the  issuing  of  the  writ  upon  the 
application  of  a  person  beneficially  interested,  it  is  held  that 
a  citizen  and  tax-payer,  whose  children  attend  the  public 
school  of  the  district,  is  a  proper  party  to  maintain  the  ac- 
tion to  compel  the  trustees  of  schools  to  rebuild  a  school- 
house  which  has  been  destroyed  by  fire,  upon  the  old  loca- 
tion, in  accordance  with  the  instructions  of  the  electors  at  a 
meeting  held  for  that  purpose.5  But  when  it  is  sought  to 

1  State  v.  County  Judge  of  Davis        4  Stoddard  v.  Benton,  6  Colo.  508. 
Oo,,  2  Iowa,  280.  5  Eby  v.  School  Trustees,  87  CaL 

2  State  v.  Bailey,  7  Iowa,  390.  166. 

3  Linden  v.  Board  of  Supervisors, 
45  CaL  6. 


CHAP.  VI.]  OF   THE   PARTIES.  427 

compel  a  board  of  canvassers  of  elections  to  re-canvass  the 
votes  cast  upon  the  question  of  a  proposed  division  of  a 
county,  under  an  act  of  legislature  submitting  such  question 
to  the  legal  voters  residing  within  the  boundaries  of  the  pro- 
posed new  county,  a  resident  of  another  county  has  no  suffi- 
cient interest  to  render  him  a  proper  relator  in  the  action, 
even  though  he  has  property  within  the  limits  of  the  pro- 
posed new  county.1 

§  437.  Proceedings  for  mandamus  being  strictly  in  the 
nature  of  a  personal  action,  it  follows  necessarily  that  they 
abate  upon  the  death  of  the  person  in  whose  behalf  they 
have  been  instituted.  They  can  not,  therefore,  be  prose- 
cuted by  the  personal  representatives  of  the  relator  after 
his  death.2  If,  however,  the  proceedings  are  instituted  by  a 
public  officer  in  his  official  capacity,  for  the  public  benefit, 
as  to  obtain  possession  and  custody  of  a  building  pertaining 
to  him  by  virtue  of  his  office,  the  action  does  not  abate  by 
the  termination  of  his  office,  but  may  be  prosecuted  by  his 
successor.3 

§  438.  "When  it  is  sought  by  mandamus  to  compel  a  board 
of  education  to  admit  a  minor  child  to  the  privileges  of  the 
public  schools,  while  the  proceedings  are  in  reality  for  the 
benefit  of  the  child,  the  father  is  the  proper  party  to  make 
the  application,  being  the  natural  guardian  of  the  child  and 
charged  with  his  education.4  So  a  parent  has  such  an  inter- 
est, both  as  a  tax-payer  and  as  a  parent,  as  to  enable  him  to 
maintain  proceedings  in  mandamus  to  compel  the  school 
authorities  to  allow  his  children  to  use  in  the  public  schools 
the  text-books  which  have  been  lawfully  selected  for  use. 
And  the  action,  in  such  case,  may  be  brought  in  the  name 
of  the  state  upon  the  relation  of  the  parent,  without  the 
intervention  of  the  attorney-general.5 

1  Territory  v.  Cole,  3  Dak.  801.  <  People  v.  Board  of  Education 

2  Booze  v.  Humbird,  27  Md.  1.  of  Detroit,  18  Mich.  400. 

3  Felts  v.  Mayor  and  Aldermen  6  State  v.  Board  of  Education,  35 
of  Memphis,  2  Head,  650.  Ohio  St.  368. 


428  MAHDAMUS.  [PAET   I. 

§  439.  "When  the  interests  of  several  relators  seeking 
redress  by  mandamus  are  separate  and  independent,  they 
can  not  join  in  one  and  the  same  writ,  but  should  have  sep- 
arate writs,  according  to  their  several  interests.1  Thus,  when 
different  members  of  the  common  council  of  a  city,  who 
have  been  removed  from  their  offices,  seek  by  mandamus  to 
be  restored,  they  can  not  all  join  in  one  writ,  since,  their 
interests  being  several  and  independent,  a  joint  restitution 
can  not  be  awarded  them.2  And  when  two  persons  have 
been  severally  awarded  damages  for  injuries  sustained  by 
them  individually  in  the  laying  out  of  a  road  across  their 
respective  lands,  in  which  they  have  no  common  interest,  it 
seems  that  they  can  not  join  in  an  application  for  a  manda- 
mus to  compel  the  county  authorities  to  pay  such  damages.3 

1  King  v.  City  of  Chester,  5  Mod.  see  Hoxie  v.  Commissioners  of  Som- 

Rep.  10;  King  v.  Mayor  of  Kings-  erset,  25  Me.  333. 

ton-upon-Hull,  8   Mod.  Rep.    209;  2  King  v.  City  of  Chester,  5  Mod. 

Same  v.  Same,  11  Mod.  Rep.  382;  Rep.  10. 

King  v.  Town  of  Andover,  12  Mod.  8  Hoxie  v.  Commissioners  of  Som- 

Rep.  332;  Anon.,  2  Balk.  436.    And  erset,  25  Me.  333. 
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II.    PARTIES  AGAINST  WHOM  THE  WRIT  is  GRANTED. 

§  440.  Writ  should  run  to  person  who  is  to  perform  duty;  official  ca- 
pacity; joinder  of  respondents. 

441.  "Writ  may  run  to  successors  in  office;  the  general  rule  and  its 
illustrations. 

443.    Mandamus  to  municipal  corporations,  joinder  of  respondents. 

443.  Change  of  municipal  officers,  effect  of. 

444.  Board  of  county  commissioners. 

445.  Mandamus  to  pay  interest  on  municipal-aid  bonds,  railway  com- 

pany need  not  be  a  party. 

446.  Mandamus  to  courts,  how  addressed. 

447.  Writ  not  granted  when  it  does  not  appear  who  is  to  make  re- 

turn. 
447o.  Member  of  official  board  a  proper  relator  against  the  board. 

§  440.  As  regards  the  joinder  of  parties  respondent  in 
writs  of  mandamus,  the  first  general  principle  to  be  ob- 
served is  that  the  writ  should  run  to  the  person  or  body 
whose  duty  it  is  to  perform  the  act  required.1  It  will  not, 
therefore,  lie  to  one  person  to  command  another  to  do  the 
required  act.2  Nor  is  it  the  practice  to  make  any  other  per- 
sons parties  respondent  than  the  officer  whose  conduct  is 
called  in  question.3  And  when  the  purpose  of  the  writ  is  to 
secure  the  performance  of  an  official  duty  by  a  public  officer, 
it  should  be  addressed  to  him  in  his  official  and  not  in  his 
private  capacity.4  But  if  the  petition  or  application  for  the 
mandamus  is  against  two  officers  jointly,  and  it  can  not  be 
sustained  as  to  one  of  them,  it  necessarily  fails  as  to  both.8 
If,  however,  several  writs  have  been  asked  against  several 
persons  in  one  and  the  same  rule  to  show  cause,  it  has  been 
held  that  a  peremptory  mandamus  might  be  allowed  as  to 

People  v.  Common  Council  of  2Regina  v.  Mayor  of  Derby,  2 

New  York,  8  Keyes,  81;  Regina  v.  Salk.  430. 

Mayor  of  Derby,  2  Salk.  436;  Far-  'Fry  v.  Reynolds,  88  Ark.  450. 
rell  v.  King,  41  Conn.  448;  State  v.  See,  also,  Attorney-General  v.  New- 
Superior    Court    of   King   Co.,    4  ell,  85  Me.  246. 
Wash.  327.  4  Chance  v.  Temple,  1  Iowa,  179. 

6  People  v.  Yates,  40  III  126. 
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one  and  denied  as  to  the  others.1  "When  the  duty  whose 
performance  is  sought  to  be  coerced  is  incumbent  upon  an 
official  board  or  court  composed  of  several  persons,  all  of 
the  persons  charged  with  the  performance  of  such  duty 
should  be  joined  as  respondents.2  If  the  writ  is  granted 
against  a  railway  company  to  compel  the  performance  of  a 
duty  or  obligation  which  is  imposed  upon  the  company  by 
law,  it  is  properly  addressed  to  the  corporation  eo  nomine? 
But  when  the  relief  is  sought  to  enforce  the  right  of  a  share- 
holder in  a  corporation  to  an  inspection  of  the  corporate 
books  and  records,  it  should  run  against  the  officer  having 
charge  of  such  records,  and  not  against  the  corporation 
itself.4 

§  441.  It  would  seem  to  be  proper,  in  all  cases  where  the 
aid  of  mandamus  is  invoked  to  compel  the  performance  of  offi- 
cial duties  by  public  officers  after  the  expiration  of  their  term 
of  office,  that  the  proceedings  should  be  carried  on  against 
the  successor  of  the  officer,  since  the  action  is  brought  against 
him  in  his  official  and  not  in  his  individual  capacity.5  Thus, 
when  the  duty  of  assessing  and  levying  a  special  tax  is  im- 
posed by  law  upon  a  public  officer,  the  statute  fixing  the 
duty  not  being  limited  to  any  particular  incumbent  of  the 
office,  the  duty  will  be  treated  as  obligatory  upon  successors 
in  the  office,  and  its  performance  may  be  required  of  them, 
by  mandamus.6  And  when  proceedings  in  mandamus  are 
instituted  against  a  state  auditor  to  compel  him  to  issue  his 

1  State  v.  Supervisors  of  Beloit,  114;  State  v.  Gates,  22  Wis.  210; 
20  Wis.  79.  State  v.  City  of  Madison,  15  Wis. 

2  Gaal  v.  Townsend,  77  Tex.  464  30;    Maddox    v.    Graham,  2   Met. 

3  State  v.  Chicago,  M.  &  N.  R.  Co.,  (Ky.)  56;    Clark    v.    McKenzie,  7 
79  Wis.  259.  Bush,   523;     Hardee    v.   Gibbs,   50 

4  Winter  v.  Baldwin,  89  Ala.  483.    Miss.  802;  State  v.  Puckett,  7  Lea, 
8  See  Lindsey  v.  Auditor  of  Ken-    709;  People  v.  Supervisor    of  Bar- 

tucky,  3  Bush,  231;  Bassett  v.  Bar-  nett,  100  III  332.    But  see,  contra, 

bin,  11  La.  An.  672;  State  v.  City  United  States  v.  Boutwell,  17  Wall. 

of  New  Orleans,   35  La,   An.  68;  604 

Commissioners  of  Columbia  v.  Bry-  6  Bassett  v.  Barbin,  11  La.  An. 

son,  13  Fla.  281;  Pegram  v.  Com-  672. 

missioners  of  Cleaveland,  65  N.  C. 
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warrant  upon  the  state  treasurer  for  the  payment  of  an  in- 
debtedness due  from  the  state,  the  resignation  of  the  auditor 
and  the  appointment  and  qualification  of  his  successor  pre- 
sent no  defense,  either  in  abatement  or  in  bar  of  the  action^ 
which  may  be  carried  on  against  the  successor,  it  being  sub- 
stantially a  controversy  between  the  relator  and  the  state.1 
If,  however,  the  officer  retires  from  office  before  the  de- 
termination of  the  mandamus  proceedings,  and  before  judg- 
ment therein,  and  the  action  is  not  revived  against  his 
successor,  it  is  improper  for  the  court  to  give  judgment 
against  him  as  if  he  were  still  in  office,  and  to  award  a  per- 
emptory mandamus  against  both  him  and  his  successor,  since 
he  may  properly  object  that  he  no  longer  possesses  the 
power  to  execute  the  command  of  the  writ.2 

§  442.  Questions  of  considerable  importance  have  arisen 
in  determining  upon  the  proper  joinder  of  parties  respondent 
in  cases  of  mandamus  to  municipal  corporations.  The  doc- 
trine of  the  king's  bench,  established  at  an  early  period^ 
seems  to  have  been  that  the  mandamus  should  be  directed 
to  the  body  politic  by  its  corporate  name,  and  it  was  held 
that  if  the  writ  was  not  thus  directed,  but  ran  to  the  mayor 
and  aldermen  of  the  municipality,  it  might  be  quashed.* 
But  in  this  country  the  doctrine  is  well  established  that  in 
cases  of  mandamus  to  coerce  the  performance  of  a  duty  in- 
cumbent upon  a  municipal  corporation,  such  as  the  duty  of 
levying  a  tax  to  provide  for  the  payment  of  a  judgment 
against  the  municipality  upon  its  bonds,  the  writ  may  prop- 
erly run  to  the  mayor  and  aldermen  of  the  corporation, 
without  being  directed  to  the  municipality  in  its  corporate 
name.4  And  when  the  municipal  corporation  is  composed 
of  several  distinct  bodies,  the  writ  should  be  addressed  to 

iLindsey  v.  Auditor  of  Kentucky,  3  Salk.  230.  But  see  King  v.  Mayor 

3  Bush,  231.  of  Abingdon,  Ld.  Raym.  559. 

2  Secretary  v.  McGarrahan,  9  4  May  or  v.  Lord,  9  Wall  409;  Peo- 

Wall.  298.  pie  v.  Mayor  of  Bloomington,  63 

3Regina  v.  Mayor  of  Hereford,  2  III  207,  5  Chicago  Legal  News,  136. 

Salk.  701.  And  see  King  v.  Taylor,  And  see  People  v.  Common  Council 

of  New  York,  3  Keyes,  81. 
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that  particular  branch  of  the  municipal  government  whose 
province  and  duty  it  is  to  perform  the  particular  act, 
or  to  put  the  necessary  machinery  in  motion  to  secure 
its  performance.1  So  when  the  duty  whose  performance  is 
sought  is  incumbent  upon  a  municipal  body,  such  as  a  com- 
mon council  or  a  board  of  county  commissioners,  and  not 
upon  its  members  individually,  the  writ  is  properly  directed 
to  such  municipal  body  in  its  corporate  capacity.2  So,  too, 
the  writ  should  be  directed  against  the  entire  board  of  mu- 
nicipal officers,  and  a  failure  in  this  respect  is  sufficient 
ground  for  dismissal.3  And  when  mandamus  is  sought 
against  the  authorities  of  a  city,  and  the  duty  whose  per- 
formance is  sought  requires  the  action  of  the  mayor  as  well 
as  of  the  city  council,  the  writ  should  run  both  to  the  mayor 
and  to  the  council.4  So  when  the  writ  is  sought  to  compel 
action  by  several  municipal  officers  individually,  who  consti- 
tute a  municipal  board  or  tribunal  intrusted  with  the  per- 
formance of  the  duty  in  question,  the  action  should  be 
brought  against  such  officers  by  name,  in  order  that  the 
court  may  determine  whether  they  are  the  proper  persons 
to  perform  such  duty.5 

§  443.  Proceedings  by  mandamus  against  municipal  offi- 
cers to  compel  the  performance  of  their  official  duties  being 
virtually  proceedings  against  the  corporation,  a  change  in 
the  membership  of  such  officers  does  not  so  change  the  par- 
ties as  to  abate  the  proceedings,  the  municipal  bodjT  being  a 
continuous  one,  and  the  writ  being  addressed  to  the  officers  in 
their  official  capacity,  rather  than  as  individuals.6  Indeed, 

People  v.  Common  Council  of  ground    for    demurrer.     State    v. 

New  York,  3  Keyes,  81.    See  Wren  Wright,  10  Nev.  167. 

v.  City  of   Indianapolis,   96   Ind.  3Lyon  v.  Rice,  41  Conn.  245;  Peck 

206.  v.  Booth,  42  Conn.  271. 

-Commissioners  v.  Sellew,  99  TJ.  4Farns worth  v.  City  of  Boston, 

S.  624;  Village  of  Glencoe  v.  Peo-  121  Mass.  173. 

pie,  78  111.  382.    But  the  fact  that  8  Montgomery  County  v.  Menef ee 

the  writ  is  directed  against  such  County  Court,  93  Ky.  33. 

officers  as  individuals  constituting  6  Commissioners  of  Columbia  v. 

the  board  has  been  held  to  be  no  Bryson,  13  Fla.  281. 
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this  principle  has  been  carried  to  the  extent  of  allowing  pro- 
ceedings in  mandamus  against  a  municipal  officer  in  his  offi- 
cial capacity,  upon  whom  due  service  of  process  has  been 
made,  to  be  continued  against  his  successor,  without  com- 
pelling the  party  aggrieved  to  begin  de  novo.1  So  when  the 
duty  whose  performance  is  sought  is  obligatory  upon  mu- 
nicipal officers  as  a  body,  without  regard  to  the  persons 
composing  such  body,  the  names  of  the  individual  officers 
may  be  treated  as  surplusage.  And  in  such  case  the  court 
may  properly  disregard  any  change  in  the  persons  compos- 
ing the  body.2  And  when  the  jurisdiction  is  invoked  against 
the  mayor  and  common  council  of  a  city  to  compel  the  per- 
formance of  an  official  duty  required  of  them  by  law,  it  is 
no  objection  to  the  alternative  mandamus  that  it  does  not 
show  who  compose  the  common  council,  since,  if  the  per- 
emptory writ  should  finally  issue,  it  would  be  directed  to 
the  mayor  and  common  council,  whoever  they  might  be, 
commanding  them  to  do  the  act  required.3 

§  444-.  When  it  is  provided  by  statute  that  all  acts  and 
proceedings  by  or  against  a  county  in  its  corporate  capacity 
shall  be  in  the  name  of  a  board  of  county  commissioners,  by 
whom  all  the  corporate  functions  of  the  county  are  to  be  ex- 
ercised, such  board  of  commissioners  retains  its  perpetuity 
notwithstanding  changes  in  its  individual  members.  When, 
therefore,  mandamus  is  sought  to  compel  the  performance  of 
aa  official  duty  by  such  commissioners,  the  writ  is  properly 
directed  to  the  board,  and  the  different  members  composing 
it  are  bound  to  obey  the  mandate  of  the  court.4 

§  445.  In  case  of  mandamus  against  the  authorities  of  a 
municipal  corporation,  to  compel  the  payment  of  interest  on 
the  bonds  of  the  municipality,  issued  in  aid  of  its  subscrip- 
tions to  a  railway,  it  is  not  necessary  that  the  railway  coin- 

1  State  v.  City  of  Madison,  15  Wis.  8  State  v.  City  of  Milwaukee,  25 

30;  State v.  Gates,  22  Wis.  210.   And  AVis.lv.'. 

see  Lindsey  V.  Auditor  of  Kentucky,  4Pegram   v.    Commissioners   of 

3  Bush,  231.  Cleaveland,  63  N.  C.  114. 

2Sheaff  v.  People,  87  111.  189. 
28 
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pany  should  be  made  a  party  to  the  proceedings,  nor  need 
the  tax-payers  of  the  city  be  joined,  nor  other  holders  of  the 
securities.1 

§  446.  When  the  aid  of  a  mandamus  is  invoked  against 
an  inferior  court,  it  would  seem  to  be  sufficient,  ordinarily, 
to  address  the  writ  either  to  the  court  as  such,  or  to  the  in- 
dividual judges  composing  it.2  But  when  there  are  other 
judges  authorized  to  hold  the  terms  of  the  court,  the  manda- 
mus should  be  addressed  individually,  since  in  case  of  dis- 
obedience to  the  writ  the  power  of  enforcing  obedience  is 
exercised  over  the  judges  personally.3 

§  447.  The  fact  that  it  does  not  appear  who  is  the  proper 
person  to  make  return  to  an  alternative  mandamus,  if  granted, 
is  a  strong  objection  to  the  issuing  of  the  writ,  and  when  the 
very  object  of  the  proceeding  is  to  determine  this  question 
the  application  will  be  refused.4 

§  4470.  The  technical  rule  that  a  person  can  not  bring 
an  action  against  an  official  board  of  which  he  is  a  member 
does  not  apply  to  proceedings  in  mandamus.  A  member  of 
such  a  board  may,  therefore,  in  a  proper  case,  maintain  such 
proceedings  against  the  board  to  enforce  the  performance 
of  an  official  duty.5 

!Maddox  v.  Graham,  2  Met.  (Ky.)  SHollister  v.  Judges,  8  Ohio  St. 
56.  201. 

2  St.  Louis  County  Court  v.  4  Queen  v.  Dolgelly  Union,  8  Ad. 
Sparks,  10  Mo.  118.  &  E.  561. 

ft  Cooper  v.  Nelson,  38  Iowa,  440. 
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I.     GENERAL  PRINCIPLES  GOVERNING  THE  PLEADINGS. 

§  448.    The  general  rules  of  pleading  applicable  to  mandamus;  the 
statute  of  Anne  and  its  effect. 

449.  Alternative  writ  should  make  out  prima  facie  case;  effect  of 

demurrer  to  the  writ. 

450.  Requisites  of  the  petition. 
450o.  Right  of  interpleader. 

451.  Alternative  mandamus  open  to  usual  modes  of  pleading  appli- 

cable to  declaration. 

452.  Plea  in  abatement;  waived  by  plea  to  the  merits. 

453.  Rule  in  California  as  to  pendency  of  other  proceedings. 

454    Defects  in  substance  in  alternative  writ,  when  questioned;  in- 
formation not  subject  to  demurrer. 

455.  Effect  of  motion  to  quash  petition  standing  in  lieu  of  alterna- 

tive writ. 

456.  Requisites  of  application  to  compel  issuing  of  tax  deed. 

§  448.  The  general  principles  and  rules  of  pleading  may 
be  said  to  prevail  in  cases  of  mandamus,  so  far  as  applicable 
to  the  subject-matter,  and  in  the  absence  of  statutory  regu- 
lations to  the  contrary  the  practitioner  must  still  resort  to 
;md  be  governed  by  the  rules  established  at  common  la\v. 
Before  the  passage  of  the  statute  of  Anne,1  the  utmost 
strictness  was  required  in  the  pleadings  upon  applications 
for  mandamus,  since  the  application  was  determined -solely 
upon  the  alternative  writ  and  the  return,  the  relator's  only 
remedy,  if  denied  the  relief,  being  by  an  action  for  a  false  re- 
turn. The  effect  of  the  passage  of  the  statute  of  Anne  was 

1  9  Anne,  ch.  20.    See  Appendix,  A. 
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to  assimilate  the  proceedings,  in  cases  falling  within  its  pro- 
visions, to  ordinary  actions  at  law,  the  relator  setting  forth 
his  right  or  cause  of  action  in  certain  formal  modes,  to 
which  the  respondent  set  forth  his  defense  by  way  of  return, 
the  relator  then  being  at  liberty  to  plead  to  or  traverse  the 
return,  and  the  respondent  might  then  reply,  take  issue  or 
demur.1  The  pleadings  were  thus  made  to  conform  substan- 
tially to  those  in  ordinary  actions  at  law,  and  subsequent 
legislation  in  England  rendered  the  likeness  still  more  com- 
plete. In  some  of  the  states  of  this  country,  the  statute  of 
Anne  has  been  recognized  by  judicial  decisions  as  forming 
a  part  of  the  system  of  laws  adopted  by  the  colonies  from 
the  mother  country,  while  in  others  its  provisions  have  been 
substantially  re-enacted,  so  that  in  most  of  the  states  of  the 
Union  it  forms  a  component  part  of  the  law  regulating  the 
subject  of  mandamus.  This  important  statute  may  be  said  to 
bear  the  same  relation  to  the  law  of  mandamus  in  America 
as  the  original  statute  of  frauds  to  the  law  of  contracts,  and 
it  has  formed  the  basis  of  most  of  the  legislation  in  this 
country  upon  the  subject  of  pleadings  in  mandamus.2 

1  See  3  Black  Com.  265;  Commer-  State,  75  Ind.  336.  See  as  to  the 

cial  Bank  v.  Canal  Commissioners,  pleadings  under  the  Ohio  code  of 

10  Wend.  26.  See,  as  to  the  effect  procedure,  and  as  to  the  effect  of 

of  the  code  of  procedure  upon  the  a  motion  to  quash  the  writ,  Forn- 

writ  of  mandamus  and  the  plead-  off  v.  Nash,  23  Ohio  St.  335.  As  to 

ings  and  procedure  therein,  Weber  the  right  of  third  persons  to  inter- 

v.  Zimmerman,  23  Md.  45.  plead  in  proceedings  in  mandamus 

-  As  to  the  pleadings  and  prac-  under  the  statutes  of  Illinois,  see 
tice  in  mandamus  in  Mississippi,  Winstanley  v.  People,  92  111.  402. 
see  State  Board  of  Education  v.  As  to  the  right  to  interplead  in 
West  Point,  50  Miss.  638;  Jones  v.  Missouri,  see  State  v.  Bur khardt,  59 
Gibbs,  51  Miss.  401;  Haskins  v.  Su-  Mo.  75.  See  as  to  the  pleadings 
pervisors,  51  Miss.  406;  Beard  v.  under  the  code  of  procedure  in 
Supervisors,  51  Miss.  542.  As  to  the  Kansas,  Crans  v.  Francis,  24  Kan. 
pleadings  and  practice  in  Indiana,  750.  As  to  the  pleadings  in  Wis- 
see  Smith  v.  Johnson,  69  Ind.  55;  consin,  see  State  v.  Jennings,  56 
Commissioners  of  Clark  Co.  v.  Wis.  113.  As  to  the  pleadings  and 
State,  61  Ind.  75;  Commissioners  the  making  up  of  issues  of  fact  in 
of  Boone  Co.  v.  State,  61  Ind.  379;  Michigan,  see  Roscommon  v.  Mid- 
Gill  v.  State,  72  Ind.  266;  Potts  v.  laud  Supervisors,  49 'Mich.  454. 
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§  449.  The  alternative  writ  of  mandamus  is  usually  re- 
garded as  standing  in  the  place  of  the  declaration  in  an 
ordinary  action  at  common  law.1  Testing  this  writ,  there- 
fore, by  the  ordinary  rules  of  pleading,  its  first  requisite  is 
that  it  should  make  out  a  prima  facie  case  entitling  the 
party  aggrieved  to  the  extraordinary  aid  of  the  court.2  It 
follows,  also,  as  in  ordinary  actions,  that  a  demurrer  to  the 
writ  brings  before  the  court  the  whole  merits  of  the  con- 
troversy, and  the  court  will,  on  demurrer,  proceed  to  ex- 
amine accordingly.3  But  it  is  sufficient  if  the  alternative 
writ  contains  all  the  allegations  necessary  to  call  into  ac- 
tion the  power  of  the  court.  And  when  the  material  facts 
upon  which  the  relator  founds  his  application  for  relief  are 
thus  fully  set  forth,  so  that  they  may  be  admitted  or  trav- 
ersed, and  they  are  admitted  by  demurrer  to  be  true,  the 
only  remaining  question  for  the  court  to  decide  is  as  to  the 
law  applicable  to  the  admitted  facts.4 


1  People  v.  Hilliard,  29  111.  418; 
People  v.  Hatch,  33  111.  139;  Silver 
v.  People,  45  I1L  227;    People  v. 
Mayor  of  Chicago.  51  111.  28;  Peo- 
ple v.  Salomon,  46  I1L  336;  Brain- 
ard  v.  Staub,  61  Conn.  570;  State  v. 
Sheridan,  43  N.  J.  L.  82;  Smith  v. 
Johnson,  69  Ind.  55.    But  in  Wis- 
consin it  is  held  that  the  petition 
on  which  the  alternative  writ  is- 
sues performs  the  office  of  the  dec- 
laration.   State  v.  Lean,  9  Wis.  279. 

2  People    v.  Hatch,  33    111.   139; 
People  v.  Mayor  of  Chicago,  51  111. 
28;   State  v.  Finley,  30  Fla.   302. 
In  People  v.  Hatch,  Breese,  J.,  de- 
livering the  opinion,  says:     "The 
alternative  writ  stands  in  the  place 
of  a  declaration;  it  is  the  declara- 
tion of  the  relator;  and  as  in  an 
ordinary  case    commenced  by    a 
declaration  the  plaintiff  is  bound 
to  state  a  case  prima  facie  good, 
so  is  a  relutor  in  this  proceeding." 


3  People  v.  Mayor  of  Chicago,  51 
111.  28. 

4  People  v.  Hilliard,  29  III  418. 
Under  the  statute  of  Illinois  gov- 
erning proceedings  in  mandamus 
the  petition  takes  the  place  of  the 
alternative  writ  under  the  com- 
mon-law practice,  and  advantage 
may  be  taken  of  all  defects  in  the 
petition  in  like  manner  as  in  the 
alternative  writ  at  common  la\v. 
And  when  no  issue  of  fact  is  tend- 
ered by  the  pleadings,  the  answer 
to  the  petition  may  be  taken  as  a 
demurrer  in  determining  whether 
the  petition  states  sufficient  ground 
for    relief.    People    v.    Town    of 
Mount    Morris,    145    111.    427.     la 
Michigan,  when  the  case  is  heard 
upon  the  answer  to  the  rule  to 
show  cause,  or  upon  the  petition 
and  answer,  without  further  plead- 
ings, the  answer  is  taken  as  true. 
Farnsworth    v.     Supervisors,     56 
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§  450.  It  is  incumbent  upon  the  person  seeking  the  ex- 
traordinary aid  of  a  mandamus  to  set  forth  in  his  petition  or 
application  to  the  court  for  the  writ  all  the  facts  specific- 
ally, which,  if  true,  would  be  necessary  to  entitle  him  to  the 
relief  sought,1  and  he  must  show  a  clear  prima facie  case  to 
warrant  the  alternative  writ.2  And  the  relator  should  set 
forth  in  the  petition  or  application,  as  well  as  in  the  alter- 
native writ  itself,  all  the  facts  upon  which  he  relies  for  the 
relief  sought,  and  these  should  be  stated  so  distinctly  and 
clearly  that  the  respondent  may  either  admit  or  deny  them, 
so  that  an  issue  may  be  framed  upon  the  facts  alleged  as 
the  foundation  for  the  relator's  claim  to  relief.3  He  must 
also  show,  not  only  that  he  has  no  other  specific  remedy, 
but  that  he  has  a  specific  right.4  But  while  mandamus  is 
never  granted  when  other  adequate,  legal  remedy  exists,  it 
is  not  absolutely  necessary  that  the  petition  should  state,  in 
so  many  words,  that  the  relator  is  without  other  adequate 
remedy,  if  such  appears  to  the  court  to  be  the  actual  fact.5 
The  relator  must  also  specify  clearly  and  distinctly  the  par- 
ticular act  or  acts  whose  performance  is  sought.6  And  the 
matter  of  inducement  stated  in  the  alternative  writ  should 
include  everything  necessary  to  show  jurisdiction  over  the 
subject  of  the  writ  and  to  warrant  its  mandate,  and  these 
facts  should  be  stated  with  precision  and  in  an  issuable 
form.7  The  application  should  also  be  limited  to  one  cause 
of  action,  and  distinct  rights  of  different  persons  can  not  be 
joined  in  the  same  proceeding.8  When  a  statute  regulating 
proceedings  in  mandamus  dispenses  with  the  alternative 

Mich.  640;  Merrill  v.  Count yTreas-  People  v.  Glann,  70  111.  232;  Peo- 

urer,  61  Mich.  95.    And  see  Noble  pie  v.  Davis,  93  111.  133;  Lavalle  v. 

v.  Township  of  Paris,  56  Mich.  219;  Soucy,  96  111.  467;  Morgan  v.  Flem- 

Aplin  v.  Board  of  Supervisors,  84  ing,  24  W.  Va.  186. 

Mich.   121;  Grondin  v.  Logan,  88  4  State  v.  Everett,  52  Mo.  89. 

Mich.  247;  Tyler  v.  Supervisors,  93  5  People  v.  Billiard,  29  III  418; 

Mich.  448.  Territory  v.   Shearer,  2  Dak.  332; 

1  State  v.  The  Governor,  39  Mo.  Hon  v.  State,  89  Ind.  249. 

388.  e  state  v.  Cavanac,  30  La.  An.  237. 

2  State  v.  Helmer,   10   Neb.  25;        '  State  u  Sheridan,  43  N.  J.  L.  82. 
Parrish  v.  Reed,  2  Wash.  491.  8  Haskins  v.  Supervisors,  51  Miss. 

3  State   v.    Everett,   52    Mo.  89;    406. 
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writ,  and  requires  the  defendant  to  demur  to  or  answer  the 
petition,  the  relator  or  petitioner  must  still,  as  at  common 
law,  set  forth  in  his  petition  a  clear,  legal  right  to  the  relief. 
He  must  also  show  that  the  defendant  is  under  a  legal  obli- 
gation to  perform  the  required  act,  and  every  fact  which  is 
material  to  show  such  legal  obligation  or  duty  must  be 
averred  in  the  petition.1 

§  450&.  The  right  of  third  persons  not  parties  to  the  ac- 
tion to  interplead  in  proceedings  in  mandamus  rests  wholly 
upon  statute,  no  such  right  existing  at  common  law.  Under 
a  statute  authorizing  persons  other  than  the  original  defend- 
ants who  may  be  interested  in  the  subject-matter  to  be  made 
defendants,  and  to  plead,  answer  or  demur  as  if  originally 
joined,  the  right  to  interplead  is  limited  to  persons  who  may 
properly  be  made  defendants,  and  the  statute  does  not  war- 
rant the  introduction  of  additional  plaintiffs  seeking  affirma- 
tive relief.2  And  in  Missouri  it  is  held  that  the  general 
provisions  of  the  practice  act,  authorizing  all  persons  inter- 
ested in  the  subject-matter  in  controversy  to  be  made  par- 
ties, do  not  apply  to  proceedings  in  mandamus.  When, 
therefore,  the  action  is  brought  against  an  officer  of  a  county, 
the  county  itself,  although  interested  in  the  controversy,  will 
not  be  allowed  to  interplead.3 

§  451.  The  alternative  writ  being,  as  we  have  seen,  in  the 
nature  of  a  declaration  at  law,  it  is  open  to  all  the  modes  of 
pleading  applicable  to  a  declaration.  Hence  its  allegations 
may  be  traversed,  or  may  be  confessed  and  avoided  by  alleg- 
ing facts  which  go  to  avoid  the  effect  of  the  writ,  or  they 
may  be  met  by  raising  questions  of  law,  upon  the  facts  stated 
in  the  writ,  by  way  of  demurrer.4  And  it  follows  from  the 
general  analogy  between  the  pleadings  in  mandamus  and  in 
ordinary  actions  at  law,  that  a  plea  taking  issue  upon  im- 

1  People  v.  Supervisors  of  Mad-  As  to  the  effect  of  overruling  a  de- 

ison  Co.,  125  111.  334;  North  v.  murrer  to  the  alternative  writ,  and 

Trustees,  137  111.  296.  as  to  the  circumstances  which  will 

2Winstanley  v.  People,  92  111.  justify  a  court  in  permitting  a  de- 

402.  fendant  to  withdraw  a  demurrer 

3  State  v.  Burkhardt,  59  Mo.  75.  and  to  make  return,  see  Hopper  v. 

*  People  v.  Salomon,  46  111.  336.  Freeholders,  52  N.  J.  L.  313. 
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material  facts,  and  which,  neither  traverses  nor  confesses  and 
avoids  material  allegations,  is  bad  upon  demurrer.1 

§  452.  The  pendency  of  another  proceeding  for  manda- 
mus between  the  same  parties  and  concerning  the  same  sub- 
ject-matter may  be  pleaded  in  abatement  to  the  action,  the 
rules  which  are  applicable  to  ordinary  civil  actions  in  this 
respect  being  also  applicable  to  proceedings  in  mandamus.2 
If  the  respondent  pleads  to  the  merits  of  the  controversy, 
instead  of  relying  upon  facts  which  he  might  properly  have 
pleaded  in  abatement,  he  thereby  waives  his  plea  in  abate- 
ment. And  while  the  pendency  of  another  suit  involving 
the  same  subject-matter  would  seem  to  be  a  good  plea  in 
abatement  to  the  alternative  writ,  yet  the  respondent  can 
not  rely  upon  such  plea  while  he  at  the  same  time  asks  judg- 
ment of  the  court  upon  the  merits  of  the  controversy,  by 
setting  up  facts  upon  which  he  relies  as  showing  that  a  per- 
emptory writ  should  not  be  allowed.3 

§  453.  In  California  the  courts  still  adhere  to  the  doc- 
trine that  the  writ  of  mandamus  is  a  high  prerogative  writ, 
issuing  in  the  name  of  the  sovereign  power,  and  hence  they 
refuse  to  entertain  a  plea  in  abatement  alleging  the  pend- 
ency of  another  action  involving  the  same  issues  raised  in 
the  mandamus  proceeding.4  So  in  proceedings  by  manda- 
mus to  compel  the  making  of  a  subscription  to  the  stock  of 
a  railway  company,  a  plea  that  proceedings  in  quo  war- 
ranto  are  pending  against  the  persons  claiming  to  comprise 
the  company  shows  no  defense  to  the  action,  and  will  be 
stricken  from  the  files.5 

§  454.  It  is  held  that  any  defects  in  substance  in  the 
alternative  writ  may  be  taken  advantage  of  at  any  time 
before  the  granting  of  the  peremptory  writ,  even  after 
return  made.6  But  when,  under  the  practice  of  a  state, 
proceedings  for  mandamus  are  begun  by  the  filing  of  an 

1  State  v.  Eaton,  11  "Wis.  29.  sQroville  &  Virginia  R  Co.  v. 

-  State  v.  County  Commissioners  Supervisors    of    Plumas,    37    Cal. 

of  Sumter  Co.,  20  Fla,  859.  334. 

3  Silver  v.  People,  45  I1L  227.  6  People  v.  Supervisors  of  Fulton, 

4  County  of  Calaveras  v.  Brock-  14  Barb.  52. 
way,  30  CaL  325. 
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information  the  object  of  which  is  to  make  known  to  the 
court  the  ground  of  complaint  and  to  ask  the  relief  sought, 
such  information  is  not  regarded  as  a  pleading  to  which  a 
demurrer  will  lie,  its  purpose  being  to  inform  the  court  of 
the  ground  of  action.1 

§  455.  As  a  matter  of  convenience  to  the  parties  it  is 
frequently  stipulated  that  the  petition  or  application  for  the 
alternative  writ  may  stand  in  place  of  the  writ  itself.  In 
such  cases  a  motion  to  quash  the  petition  has  the  effect  of 
fully  presenting  for  the  decision  of  the  court  all  questions 
raised  by  the  petition,  as  well  as  their  sufficiency  to  entitle 
the  relator  to  the  desired  relief.  In  other  words,  the  peti- 
tion standing  in  place  of  the  alternative  writ,  the  motion  to 
quash  performs  the  same  office  as  a  general  demurrer  to  the 
writ,  and  brings  the  law  of  the  case  fully  before  the  court. 
It  follows,  therefore,  that  all  the  facts  which  are  well 
pleaded  are  admitted  by  the  motion,  and  the  question  pre- 
sented for  the  determination  of  the  court  is  whether  enough 
is  shown  in  the  petition  to  entitle  the  relator  to  a  peremp- 
tory writ.2  So  a  motion  to  set  aside  and  discharge  a  rule 
to  show  cause  why  a  peremptory  mandamus  should  not  issue 
operates  as  a  demurrer,  and  the  statements  of  the  relator  in 
such  case  are  taken  as  true  for  the  purposes  of  the  motion.* 
And  upon  such  motion  the  court  will  not  investigate  facts 
outside  of  the  record.4 

§  456.  When  the  aid  of  a  mandamus  is  invoked  to  com- 
pel the  issuing  of  a  deed  of  lands  sold  for  unpaid  taxes,  it  is 
not  requisite  that  the  application  should  state  all  the  facts 
necessary  to  show  that  the  proceedings  for  the  collection  of 
the  tax  were  regular,  so  that  the  deed,  if  issued,  would  avail 
the  party  seeking  it.  It  is  only  necessary,  in  such  case,  te- 
state the  relator's  right  and  the  corresponding  duty  of  the 
respondent  in  general  terms.5 

1  State  v.  Board  of  Equalization,        4  State  v.  Supervisors  of  Sheboy- 
10  Iowa,  157.  gan,  20  Wis.  104. 

2  People  v.  Salomon,  51  111.  40.  5  Kidder  v.  Morse,  26  Vt  74» 

3  State  v.  Common  Council    of 
Milwaukee,  20  Wis.  87. 
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II.     THE  RETURN  TO  THE  ALTERNATIVE  WRIT. 

457.  The  return  defined;  common-law  remedy  by  action  for  false 

return ;  effect  of  statute  of  Anne. 

458.  General  features  of  the  statute  of  Anne;  statute  of  William; 

statute  of  Victoria. 

459.  Effect  of  statute  of  Anne  as  to  traversing  return. 

460.  Functions  of  the  return  and  its  requisites. 

461.  Intendment  in  construing  return. 

462.  When  return  taken  as  true. 

463.  Pleading  several  matters  of  defense  in  return. 

464.  Great  strictness  required  in  returns  at  common  law. 

465.  Return  necessary  when  respondent  obeys  the  writ;  requisites 

of  such  return. 

466.  Two  courses  open  to  respondent;  direct  traverse,  and  plea  in 

confession  and  avoidance. 

467.  General  rule  as  to  traversing  return;  applications  of  rule  to 

mandamus  to  municipal  corporations. 

468.  Conclusions  of  law  should  not  be  traversed. 

469.  Matters  of  law  not  traversable  need  not  be  stated  in  return. 

470.  Rule  for  testing  return  by  way  of  traverse. 

471.  Degree  of  certainty  requisite  in  return.  , 

472.  Argumentative  return  bad;  facts  should  be  stated  and  not  con- 

clusions from  facts. 

473.  Return  by  way  of  confession  and  avoidance;  general  principle. 

474.  Degree  of  precision  required;  rule  applied  to  mandamus  to  cor- 

rect amotion  from  municipal  corporation. 

475.  Any  cause  existing  at  time  of  return  may  be  shown. 

476.  Illustrations  of  rule  allowing  several  consistent  defenses  to  be 

interposed  in  return. 

477.  Return  quashed  when  matters  of  defense  are  inconsistent. 

478.  Return  sufficient  if  certain  upon  its  face;  negative  pregnant 

not  allowed;  rule  applied  to  mandamus  against  municipal 
corporations. 

479.  Return  of  discretionary  powers  of  public  officers  against  whom 

writ  is  granted. 

480.  Mandamus  to  municipal  corporations  and  officers,  by  whom  re- 

turn should  be  made. 

481.  Requisites  of  return  to  mandamus  to  correct  amotion  from  cor- 

porate office  or  membership. 

482.  Pendency  of  bill  for  injunction  to  restrain  proceedings  in  man- 

damus not  a  good  return. 

483.  Not  duly  elected,  when  a  good  return  to  mandamus  to  restore 

to  office. 
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§  484.  No  money  in  treasury,  when  a  good  return. 

485.  Record  of  board  of  public  officers,  when  taken  as  return. 

486.  Return  in  case  of  alias  and  pluries  writ. 

487.  Return  need  not  be  verified  by  oath  of  respondent. 

§  457.  The  return  to  an  alternative  writ  of  mandamus 
may  be  denned  as  the  legal  statement  or  formula  by  which 
the  respondent  answers  the  writ,  showing  either  a  compli- 
ance with  its  mandate,  or  an  excuse  for  not  complying  there- 
with, or  that  the  relator  is  not  entitled  to  the  relief  sought. 
At  common  law,  and  prior  to  the  statute  of  Anne,  no  plead- 
ings were  allowed  in  mandamus  beyond  the  return,  and  the 
court  proceeded  to  summarily  hear  and  dispose  of  the  appli- 
cation upon  the  alternative  writ  and  the  return,  the  latter 
being  taken  as  conclusive.  The  return  not  being  travers- 
able,  the  only  remedy  of  the  relator,  in  case  it  proved  false, 
was  by  an  action  on  the  case  for  a  false  return.1  This  rem- 
edy, however,  he  was  not  at  liberty  to  adopt  until  judgment 
had  upon  the  sufficiency  of  the  return.2  To  obviate  this  in- 
convenience, and  for  the  purpose  of  obtaining  speedier  jus- 
tice, as  well  as  to  assimilate  the  pleadings  in  mandamus  to 
the  ordinary  common-law  pleadings,  the  statute  9  Anne, 
chapter  20,8  was  enacted  regulating  the  pleadings  in  man- 
damus in  all  cases  relating  to  municipal  corporations  and 
their  officers,  and  by  a  more  recent  enactment  in  England, 
its  provisions  were  extended  to  all  cases  of  mandamus.4 

§  458.  Most  of  the  states  of  this  country  have  either 
adopted  the  substantial  provisions  of  this  statute  by  express 
legislative  enactment,  or  have  recognized  its  binding  force  by 
judicial  decisions,  and  a  correct  understanding  of  its  provis- 
ions is  of  the  highest  importance  in  attempting  to  delineate 
the  law  of  mandamus  as  it  prevails  both  in  England  and  in 

1  See  Enfield  v.  Hall,  1  Lev.,  part  disposing  of  all  issues,  both  of  law 
II,  238;  Universal  Church  v.  Trust-  and  of  fact,  upon  the  return  to  the 
ees,  6  Ohio,  445;  State  v.  Wilming-  alternative  writ.    See  State  v.  Mis- 
ton  Bridge    Co.,  3  Harring.   540;  souri  Pacific  R.  Co.,  114  Mo.  283. 
Weber  v.  Zimmerman,  23  Md.  45;  2 Enfield  v.  Hall,  1  Lev.,  part  II, 
Lunt  v.  Davison,  104  Mass.  498;  238. 
Johnson  v.  State,   1  Ga.  271.    In  3  See  Appendix,  A, 
Missouri  the  practice  prevails  of  4 1  Wm.  4,  ch.  21. 
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America.  The  statute  authorizes  the  person  suing  or  prose- 
cuting any  writ  of  mandamus,  in  any  of  the  cases  therein 
specified,  to  plead  to  or  traverse  all  or  any  of  the  material 
facts  contained  in  the  return,  to  which  the  respondent  may 
reply,  take  issue  or  demur.  Such  further  proceedings  are 
then  to  be  had  as  might  have  been  had  at  common  law  if 
the  relator  had  brought  his  action  on  the  case  for  a  false  re- 
turn. In  case  a  verdict  is  found  for  the  relator,  or  judgment 
is  given  for  him  upon  demurrer,  or  by  nil  dicit,  or  for  want 
of  a  replication  or  other  pleading,  he  is  entitled  to  his  dam- 
ages and  costs,  and  a  peremptory  writ  of  mandamus  shall 
issue  without  delay,  as  might  have  been  done  at  common 
law  if  the  return  were  adjudged  insufficient.1  The  effect 
of  the  statute  was  to  assimilate  proceedings  in  mandamus  to 
those  in  ordinary  personal  actions,  and  although  it  did  not 
abolish  the  common-law  remedy  by  an  action  on  the  case 
for  a  false  return,  it  yet  rendered  this  remedy  practically 
obsolete,  by  substituting  in  its  stead  a  more  expeditious 
form  of  procedure,  by  which  complete  relief  was  afforded 
in  one  and  the  same  proceeding,  without  compelling  the 
relator  to  resort  to  his  collateral  remedy  by  an  action  for  a 
false  return.  Neither  the  statute  of  Anne,  however,  nor  the 
act  of  1  TVm.  IV,  chapter  21,  extending  the  provisions  of  the 
former  act  to  all  cases  of  mandamus,  gave  to  the  relator  the 
right  of  demurring  to  the  return,  in  order  that  the  decision 
of  the  lower  court  upon  its  validity  might  be  reviewed  upon 
writ  of  error.  This  defect  in  the  English  procedure  was  sup- 
plied by  the  act  of  6  &  7  Victoria,  chapter  67,  which  provides 
that,  in  all  cases  in  which  the  relator  desires  to  question  the 
validity  of  the  return,  he  shall  do  so  by  demurrer,  in  like 
manner  as  in  ordinary  personal  actions,  and  upon  judgment 
thereon  any  party  aggrieved  is  authorized  to  prosecute  a 
writ  of  error.2 

1  See  Appendix,  A.    The  condi-  very  lucidly  set  forth  in  King  v. 

tion  of  the  pleadings  in  mandamus,  Mayor  &  Aldermen  of  London,  3 

both  before  and  after  the  statute  Barn.  &  Ad.  255. 

of  Anne,  as  well  as  the  true  con-  2  See  Appendix,  B. 
struction  of  this  important  act,  are 
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§  459.  It  will  thus  be  seen  that  proceedings  in  mandamus 
in  England,  which  at  common  law  were  arbitrary,  cumbrous 
and  unsatisfactory,  have  gradually  been  moulded  into  uni- 
formity with  the  proceedings  in  ordinary  personal  actions, 
and  are  subject  to  the  same  general  principles,  in  so  far  as 
concerns  the  pleadings  necessary  to  bring  the  parties  to  an 
issue,  and  to  procure  a  final  determination  upon  their  rights. 
And  in  this  country,  as  well  as  in  England,  proceedings  in 
mandamus  are  now  usually  regarded  as  in  the  nature  of  an 
action,  to  which  the  parties  may  plead  as  in  other  actions. 
In  those  states  in  which  the  statute  of  Anne  is  in  force,  the 
return  to  the  alternative  writ  may  be  traversed,  and  this 
right  of  traversing  the  return  is  regarded  as  in  lieu  of  the 
former  action  for  a  false  return.1  But  in  the  absence  of 
statutory  authority,  allowing  a  traverse  to  the  return,  it 
would  seem  that  the  common-law  rule  still  prevails,  where 
the  statute  of  Anne  has  not  been  adopted,  and  the  relator 
is  left  to  his  remedy  by  action  for  a  false  return.2 

§  460.  The  proper  function  of  the  return  is  to  show,  not 
merely  what  would  be  a  prima  facie  right  in  the  respond- 
ent, in  the  absence  of  any  allegation  to  the  contrary,  but  to 
show  a  right  to  refuse  obedience  to  the  writ  in  view  of  the 
allegations  which  it  contains,  and  if  it  fails  to  do  this  it  is  de- 
murrable.3  Unless,  therefore,  the  alternative  writ  is  quashed, 
the  respondent  is  bound  to  make  return,  and  to  set  forth 
either  a  positive  denial  of  the  truth  of  the  allegations  con- 
tained in  the  writ,  upon  which  the  relator  founds  his  claim 
for  relief,  or  to  state  other  facts  sufficient  in  law  to  defeat 

1  Johnson  v.  State,  1  Ga.  271.  to  the  statute  of  9  Anne,  chapter  -.'n. 

2  Green  v.  African  Methodist  So-  .  and  1  Wm.  IV,  chapter  21,  the  com- 
ciety,  1 S.  &  R.  254;  Commonwealth  mon-law  rule  of  considering  the  re- 
v.  Commissioners  of  Lancaster,  0  turn  conclusive  and  remitting  the 
Binn.  5;   Commissioners'  Court  v.  relator  to  his  action  for  a  false  re- 
Tarver,  21  Ala.  661;  State  v.  Wil-  .turn  does  not  prevail,  and  that  the 
mington  Bridge  Co.,  3  Hairing.  540.  rights  of  the  parties  may  be  de- 
But  see  Fitzhugh  v.  Custer,  4  Tex.  termined  in  one  and  the  same  con- 
!391,  where  it  is  held  that  even  in  troversy. 

the  absence  of  any  statute  similar        3  State  r.  Lean,  9  Wis.  279. 
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relator's  right,  since  the  court  has  already  determined  upon 
the  application  for  the  alternative  writ  that  the  facts  stated 
are  prima  facie  true  and  that  they  entitle  the  relator  to  the 
relief  sought.1  In  general,  the  return  should  contain  posi- 
tive allegations  of  facts,  and  not  mere  inferences  from 
facts.2  And  a  denial  in  the  return  upon  information  and 
belief  of  material  averments  of  fact  in  the  alternative  writ 
is  insufficient.3 

§  461.  It  would  seem  that,  in  so  far  as  any  presumption 
or  intendment  is  exercised  in  construing  a  return,  it  should 
ordinarily  be  in  favor  of  and  not  against  its  sufficiency.  And 
the  courts  will  not,  for  the  purpose  of  invalidating  a  return, 
presume  possible  or  even  probable  facts  which  do  not  ap- 
pear.4 If,  however,  the  return  fails  to  answer  the  important 
facts  alleged  in  the  petition,  every  intendment  and  presump- 
tion will  be  made  against  it.5  But  as  regards  the  sufficiency 
of  the  return,  it  is  enough  that  it  contains  a  full  and  certain 
answer  to  all  the  allegations  expressly  made,  and  that  it  dis- 
closes a  fair,  legal  reason  why  the  mandamus  should  not  be 
obeyed.6 

§  462.  "Where  the  statute  of  Anne  does  not  prevail,  the 
return  is,  in  conformity  with  the  common-law  rule,  to  be 
received  as  true  for  the  purposes  of  the  case,  until  proven 
false  in  an  action  for  a  false  return,  and  if  it  contain  matters 
sufficient  to  prevent  the  granting  of  the  peremptory  writ, 
that  writ  is  refused.7  And  when  the  relator  fails  to  traverse 


Inglish,    4    Ark.    65;  3  State  v.  Williams,   96  Mo.   13; 

Canova  v.  Commissoners,  18  Fla.  State  v.  Trammel,  106  Mo.  510. 

512;  People  v.  Commissioners  of  4  Springfield  v.  County  Conimis- 

Grand  Co.,  6  Colo.  202;  Woodruff  sioners,  10  Pick.  59.    See  further, 

r.  New  York  &  N.  E.  R  Co.,  59  upon  the  same  subject,  Brosius  v. 

Conn.  63.    And  see  as  to  the  suffi-  Keuter,  1  Har.  &  J.  551. 

ciency  of  the  return,  Springfield  v.  5  People  v.  Kilduff,  15  HI.  502. 

County  Commissioners,  10  Pick.  59.  6  Springfield  v.  County  Commis- 

2  Commonwealth  v.  Commission-  sioners,  10  Pick  59. 

ere  of  Allegheny,  37  Pa.   St.  277;  ?  Commonwealth  v.  Commission- 

Same  v.  Same,  Ib.  237.     See,  also,  ers  of  Lancaster,  6  Binn.  5.     And 

Woodruff  v.  New  York  &  N.  E.  R.  see  Commissioners'  Court  v.  Tarrer, 

Co.,  59  Conn.  63.  21  Ala.  661;    Board  of  Police    v. 
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any  of  the  allegations  of  the  return,  they  are  to  be  taken  as 
true  for  the  purposes  of  the  application  for  a  peremptory 
mandamus,  the  relator  being  entitled  to  the  peremptory 
writ  only  upon  the  ground  that  he  has  disproved  the  truth 
of  the  return,  just  as  at  common  law  when  he  had  estab- 
lished its  falsity  by  an  action  on  the  case  for  a  false  return.1 

50  if  the  relator  does  not  traverse  the  return,  but  moves  for 
a  peremptory  writ  upon  the  alternative  writ  and  the  return, 
he  submits  his  right  to  relief  upon  the  facts  disclosed  in  the 
alternative  writ  and  the  return.2 

§  463.  It  is  generally  competent  for  the  respondent  to 
set  forth  in  his  return  several  distinct  and  separate  defenses, 
at  his  option,  provided  they  are  consistent  with  each  other,3 
and  if  he  prevails  upon  either  of  them,  the  peremptory  writ 
will  be  refused.4  And  when  the  statutes  of  a  state  regu- 
lating civil  practice  and  procedure  authorize  defendants  to 
plead  as  many  matters  as  they  may  think  necessary  to  their 
defense,  the  provision  is  held  equally  applicable  to  proceed- 
ings in  mandamus,  and  the  respondent  may,  therefore,  set 
up  in  his  return  as  many  separate  defenses  as  he  sees  fit.5  It 
is,  however,  important  that  the  several  defenses  relied  upon 
in  the  return  should  be  consistent  with  each  other,  since,  as 
we  shall  hereafter  see,  if  they  be  inconsistent  or  repugnant, 
the  court  may  quash  the  entire  return  and  grant  the  per- 
emptory writ,  even  though  some  of  the  matters  stated 
might  be  sufficient  as  an  independent  return.6  Or  it  is 
within  the  discretion  of  the  court  to  quash  such  portions  of 

Grant,    17   Miss.    77;    Beaman   v.  46  Ala.  230;  Ex  parte  Candee,  48 

Board  of  Police,  42  Miss.  237;  Swan  Ala.  386.    And  see  Commissioners' 

v.  Gray,  44  Miss.  393;   Carroll  v.  Court  v.  Tarver,  21  Ala.  G61. 

Board  of  Police,  28  Miss.  38.  *  Ex  parte  Selma  &  Gulf  R.  Co., 

1  Tucker  v.  Justices  of  Iredell,  1  46  Ala.  230.    And  see  Regina  v. 
Jones,  451;   Beard  v.  Supervisors,  Mayor  of  Norwich,  Ld.  Raym.  Iv!  1 1. 

51  Miss.    542;    Jefferson    Co.     v.  6  Commissioners'  Court  v.  Tarver, 
Arrghi,  51  Miss.  667.  21  Ala.  661. 

2  Beard  v.  Supervisors,  51  Miss.        6  Regina  v.  Mayor  of  Norwich, 
542;    Jefferson    Co.  v.  Arrghi,  51    Ld.  Raym.  1244;  King  v.  Mayor  of 
Miss.  667.  York,  5  T..R,  66;  Ex  parte  Candee, 

*Ex  parte  Selma  &  Gulf  R.  Co.,    48  Ala.  386. 
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the  return  as  it  may  deem  insufficient,  and  to  allow  the 
rest  to  remain.1 

§  464.  At  common  law  the  utmost  strictness  was  re- 
quired in  returns,  and  the  courts  in  construing  them  exacted 
the  highest  degree  of  certainty  known  to  the  law.  It  is 
not  too  much  to  assert  that  in  no  branch  of  the  law  was 
more  technical  precision  required  in  pleading  than  in  re- 
turns to  writs  of  mandamus.2  The  reasons  for  requiring 
this  strictness  may  be  found  in  the  fact  that  it  was  neces- 
sary, in  order  that  the  party  injured  might  have  sufficient 
ground  upon  which  to  base  his  action  for  a  false  return,  if  it 
were  false,  and  because  the  return  could  not  be  helped  by 
pleading.3  And  an  additional  reason  may  possibly  be  found 
in  the  fact  that  no  intendment  was  made  in  favor  of  the  re- 
turn. Notwithstanding  the  statute  of  Anne,  the  court  of 
king's  bench  still  maintained  the  rigor  of  the  common-law 
rule  for  a  considerable  period  of  time,  holding  that  the  stat- 
ute in  no  manner  took  away  the  necessity  of  strict  pleading. 
And  a  repugnant  and  contradictory  return  is  bad,  notwith- 
standing the  statute.4 

§  465.  Since  the  mandatory  clause  of  the  alternative  writ 
always  commands  the  respondent  to  perform  the  required 
act  or  duty  in  the  alternative,  that  is,  either  to  perform  the 
act  or  to  show  cause  why  it  should  not  be  done,  it  is  at 
once  obvious  that  the  respondent  has  his  option  either  to 
question  the  sufficiency  of  the  writ  in  law  or  in  fact,  or  to 
comply  with  the  mandate  of  the  court  and  perform  the  act 
required.  By  adopting  the  latter  course,  however,  the  re- 
spondent does  not  necessarily  absolve  himself  from  the  duty 

1  King  v.  Mayor  of  'Cambridge,  2  more  technical  precision  and  nice 
T.  R  456.  discrimination  are  found  than  in 

2  See  Harwood  v.  Marshall,    10  the  rules  which  govern  the  con- 
Md.  451;  Opinion  of  Holt,  J.,  in  struction  of   returns  to  writs  of 
Rex  v.  Abingdon,  12  Mod.  Rep.  401;  mandamus  at  common  law." 
Petition  of  Prospect  Brewing  Com-  3  See  opinion  of  Holt,  J.,  in  Rex 
pany,  127  Pa.  St.  523.     In  Harwood  v.  Abingdon,  12  Mod.  Rep.  401. 

v.  Marshall  it  is  said  that  "  there  is  4  Queen  v.  Mayor  of  Pomf ret,  10 
no  branch  of  the  law  in  which  Mod.  Rep.  107. 
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of  making  return  to  the  alternative  writ,  and  it  would  seem 
to  be  the  correct  practice  in  such  case  to  make  return  that 
the  mandate  of  the  court  has  been  obeyed.1  Thus,  in  an 
early  case  in  the  court  of  king's  bench,  where  a  mandamus 
had  been  issued  to  the  judge  of  the  prerogative  court  to 
compel  the  granting  of  administration,  upon  a  motion  to 
supersede  the  writ  on  affidavit  that  administration  had  been 
granted  before  the  writ  was  taken  out,  the  motion  was  denied, 
the  court  holding  that  the  facts  relied  upon  in  support  of  the 
motion  should  be  set  forth  by  way  of  return.2  If  the  re- 
spondent yields  obedience  to  the  writ,  it  is  sufficient  to  set 
forth  by  way  of  return  a  succinct  statement  of  his  compli- 
ance, following  the  mandatory  clause  of  the  writ,  and  stating 
his  performance  of  the  duty  as  by  the  writ  commanded.3 
And  upon  mandamus  to  justices  of  the  peace  to  proceed  and 
give  judgment  in  a  cause  pending  before  them,  it  is  sufficient 
to  allege,  by  way  of  return,  that  they  have  heard  and  deter- 
mined the  matter.4 

§  466.  If  the  respondent  does  not  see  fit  to  question  the 
sufficiency  of  the  alternative  writ  in  point  of  laAv,  either  by 
motion  to  quash,  demurrer,  or  other  appropriate  procedure 
for  that  purpose,  and  if  he  does  not  elect  to  obey  the  mandate 
of  the  writ,  but  desires  to  contest  the  application  upon  its 
merits,  two  courses  are  open  to  him.  First,  he  may  traverse 
the  suggestion  or  supposal  of  the  alternative  writ,  the  prac- 
tical effect  of  which  method  of  procedure  is  equivalent  to  a 
plea  of  the  general  issue  in  ordinary  personal  actions.  Or, 
secondly,  he  may  plead  matter  by  way  of  excuse  or  justifica- 
tion for  his  refusal  to  obey  the  mandate  of  the  court,  in  which 
event  he  places  himself  in  the  attitude  of  a  defendant  in  an 
ordinary  personal  action  who  interposes  a  plea  by  way  of 
confession  and  avoidance.  And  the  general  principles  gov- 
erning these  two  generic  classes  of  pleas,  as  applied  in  the 

'See  Anon.,  1  Barn.  K.  B.  862;        'King  v.  Parish  of  Lowton,  11 
Rex  v.  Lord  of  Milverton,  8  Ad.  &    Mod.  Rep.  301. 
E.  286,  n.  « Com.  Dig.,  tit  Mandamus,  D.  8. 

2  Anon.,  1  Barn.  K.  B.  362. 
29 
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usual  course  of  proceedings  in  civil  actions,  are  believed  to 
be  equally  applicable  to  returns  in  mandamus.  In  either 
event  the  object  of  the  pleadings  is  to  produce  a  definite 
issue  upon  which  the  merits  of  the  controversy  may  be  de- 
termined and  final  judgment  rendere'd.  An  extended  dis- 
cussion of  the  principles  of  pleading  governing  pleas  by 
way  of  direct  traverse,  and  in  confession  and  avoidance,  would 
be  foreign  to  the  purpose  of  the  present  work,  and  it  is  pro- 
posed to  consider  here  only  such  principles  as  have  been 
directly  applied  in  cases  of  mandamus,  leaving  the  reader  to 
pursue  a  discussion  of  the  more  general  principles  in  the 
various  treatises  on  pleadings  at  common  law,  and  under  the 
codes  of  procedure  adopted  in  the  different  states. 

§  467.  When  the  respondent  desires,  in  his  return,  to- 
traverse  the  suggestion  or  supposal  of  the  alternative  writ, 
the  general  rule  is  that  he  should  follow  the  suggestion 
•  itself ;  and  if  he  pursues  this  in  terms  substantially  as  al- 
leged, the  traverse  will  ordinarily  be  deemed  sufficient.1  It 
is,  however,  important  to  observe  that  the  return  should  not 
be  in  mere  general  terms,  without  alleging  specifically  the 
facts.  And  when  the  alternative  writ  has  been  granted 
to  a  municipal  corporation,  commanding  the  corporate  au- 
thorities to  restore  an  officer  whom  they  have  removed,  it 
is  not  a  sufficient  return  to  allege  generally  that  the  relator 
has  obstinately  and  voluntarily  refused  obedience  to  the 
orders  and  regulations  made  by  the  municipal  authorities, 
contrary  to  the  duties  of  his  office  and  to  his  official  oath. 
Such  a  return  will  be  considered  as  too  general  in  its  terms 
to  constitute  a  justification  for  the  removal,  and  the  par- 
ticular regulations  which  have  been  violated  should  be  set 
forth.2  And  upon  similar  reasoning  a  return  of  removal  for 
neglect  of  duty  is  bad  which  fails  to  set  forth  the  particular 
instances  of  neglect.*  So  upon  mandamus  to  compel  the 
election  of  a  corporate  officer,  the  return  should  either  deny 

1Com.  Dig.,  tit.  Mandamus,  D.  3;        2Kingv.  Mayor  &  Burgesses  of 
Bac.  Abr.,  tit.  Mandamus,  I;  Rex  v.    Doncaster,  Ld.  Raym.  1565. 
Penrice,  Stra.  1235.  *  Bac.  Abr.,  tit.  Mandamus,  L 
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the  right  of  election  mentioned  in  the  alternative  writ,  or 
should  show  an  election  in  accordance  therewith,  and  a  re- 
turn setting  up  a  different  right,  under  which  it  is  alleged 
the  election  was  held,  is  insufficient.1 

§  468.  Another  important  principle  of  pleading,  appli- 
cable in  testing  the  sufficiency  of  a  return  by  way  of  traverse 
to  the  alternative  writ,  is  that  mere  conclusions  of  law,  re- 
sulting from  statements  of  fact  in  the  alternative  mandamus, 
can  not  be  traversed.2  Indeed,  the  principle  as  thus  stated 
is  but  the  application  of  the  common-law  doctrine  with  re- 
spect to  traverses  generally,  that  they  must  be  taken  upon 
matters  of  fact  and  not  of  law.  The  reason  for  the  rule  is 
found  in  the  fact  that  a  traverse  of  the  law  contained  in  the 
preceding  pleading  constitutes,  in  effect,  an  exception  to  the 
sufficiency  of  that  pleading  in  point  of  law,  and  is,  therefore, 
properly  within  the  scope  of  a  demurrer  rather  than  of  a 
traverse.3  The  rule  under  consideration  has  been  frequently 
applied  in  cases  of  mandamus  to  municipal  corporations. 
And  when,  in  proceedings  to  compel  municipal  authorities 
to  certify  the  election  of  an  officer,  the  alternative  writ  set 
forth  in  detail  all  the  proceedings  of  the  election,  and  con- 
cluded with  an  allegation  that,  by  reason  of  the  premises,  the 
relator  was  elected  to  the  office  by  a  majority  of  the  persons 
present  who  had  a  legal  right  to  vote  at  the  election,  a  re- 
turn that  the  relator  was  not  elected  to  the  office  was  held 
bad,  as  being  merely  matter  of  consequence  or  conclusion, 
and  not  properly  subject  to  traverse.4 

§  469.  Again,  it  is  to  be  observed  that  the  courts  will 
themselves  take  notice  of  such  propositions  of  law  as  neces- 
sarily grow  out  of  the  facts  alleged  in  the  return ;  and  since 
matter  of  law  is  not  ordinarily  traversable  in  pleadings,  it 
need  not  be  alleged  in  the  return.  The  principle  as  here 
stated  is  well  illustrated  in  cases  of  mandamus  to  municipal 

*Rex  v.  Corporation  of  Maiden,  Burr.  723;  Rex  v.  Mayor  of  Lyme 

Ld.  Raym.  481.  Regis,  Doug.  149. 

2  King  v.  Mayor  of  York,  5  T.  R.  3  Steph.  PL  191. 

66.    See,   also,    Rex  v.  Liverpool,  4  King  v.  Mayor  of  York,  5  T.R.  66. 
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corporations  to  restore  officers  who  have  been  removed. 
And  when  the  law  is  regarded  as  clearly  settled,  that  the 
power  of  ainotion  rests  in  the  corporation  at  large  as  a  nec- 
essary incident  to  its  existence,  it  is  unnecessary  to  allege  in 
the  return  the  existence  of  such  power,  since  it  is  purely  a 
matter  of  law  and  hence  not  traversable.1 

§  470.  It  has  been  laid  down  as  a  test,  in  considering  the 
sufficiency  of  a  return  by  way  of  traverse,  to  determine 
whether,  if  the  supposal  of  the  writ  be  true  and  if  it  be  suf- 
ficiently averred,  an  action  for  a  false  return  could,  be  main- 
tained against  the  respondent.  Or,  in  other  words,  if  the 
facts  averred  in  the  return  may,  upon  a  strict  construction, 
be  true,  consistently  with  the  truth  of  the  facts  alleged  in 
the  writ,  the  return  will  be  held  insufficient.2 

§  471.  The  English  courts  still  adhere  to  the  earlier  de- 
cisions, to  the  extent  of  exacting  a  considerable  degree  of 
particularity  in  the  return.  And  while  it  is  conceded  that  the 
mandatory  part  of  the  writ,  requiring  the  performance  of  the 
duty  which  it  is  sought  to  coerce,  may  be  in  more  general 
terms,  it  is  held  that  the  return  should  be  very  minute  and 
particular  in  showing  why  the  respondent  has  not  done  that 
which  he  was  commanded  to  do.3  Both  in  England  and  in 
this  country,  however,  the  rigor  of  the  ancient  rule,  as  to  the 
degree  of  certainty  required,  has  been  somewhat  relaxed,  and 
it  is  now  the  generally  received  doctrine  that  certainty  to  a 
certain  intent  in  general  is  sufficient;  that  is,  such  a  degree 
of  certainty  as  upon  a  fair  and  reasonable  construction  may 
be  called  certain,  without  resorting  to  possible  facts  which 
do  not  appear.4  And  it  has  been  held  that  the  same  degree 

1Kingv.  Mayor  of  Lyme  Regis,  Allegheny,  37  Pa.  St.  277;  Society 

Doug.  149.  v.  Commonwealth,  52  Pa.  St.  125. 

2  Harwood  v.   Marshall,   10   Md.  In  King  v.  Mayor  of  Lyme  Eegis, 
451.  the  rule  as  to  the  degree  of  cer- 

3  Queen  v.  Southampton,  1  B.  &  S.  tainty  required  in  the  return  is 
5,  opinion  of  Crompton,  J.  stated  by  Buller,  J.,  as   follows- 

4  Per  Buller,  J.,  in  King  v.  Mayor  "  I  agree  that  in  these  returns  the 
of  Lyme  Regis,  Doug.  149;    Com-  same  certainty  is  required  as  in 
monwealth    v.   Commissioners    of  indictments,  or  returns  to  writs  of 
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of  certainty  required  in  declarations  and  other  pleadings  at 
law  is  sufficient.1 

§  472.  ~No  principle  of  the  law  of  mandamus  is  better 
established  than  that  an  argumentative  return,  like  any 
other  argumentative  pleading,  is  bad.  The  facts  relied  upon 
should  be  set  forth  clearly  and  positively,  and  not  by  way 
of  argument  or  inference.  In  other  words,  facts  should  be 
stated  and  not  mere  conclusions  or  inferences  from  facts, 
since  a  defective  or  incomplete  statement  of  facts  will  not  be. 
aided  or  supplied  either  by  intendment  or  inference.2  Xor 
will  the  necessary  facts  which  are  not  stated  be  inferred  or 
intended  from  the  facts  actually  set  forth.3  And  a  return  is 
faulty  which  states  mere  conclusions  of  law,  without  stat- 
ing the  facts,  so  that  the  court  may  judge  of  their  suffi- 
ciency.4 And  when  the  return  alleges  by  way  of  defense 
the  pendency  of  other  proceedings  relating  to  the  same  sub- 
ject-matter, and  in  the  same  court,  the  allegations  should  be 
so  clear  and  particular  that  the  relator  may  reply  thereto, 
and  the  court  may  determine  whether  such  other  proceed- 
ings are  legal  and  sufficient.5  As  an  illustration  of  the  rule 


habeas  corpus.  Lord  Coke  has  dis- 
tinguished certainty  in  pleading 
into  three  sorts:  1.  Certainty  to  a 
common  intent,  which  is  sufficient 
in  a  plea  in  bar.  2.  Certainty  to  a 
certain  intent  in  general,  as  in 
counts,  replications,  etc.,  and  so  in 
indictments.  3.  To  a  certain  in- 
tent in  every  particular,  which  is 
necessary  in  estoppels.  The  second 
of  those  sorts  is  all  that  is  requisite 
here,  and  1  take  it  to  mean  what, 
upon  a  fair  and  reasonable  con- 
struction, may  be  called  certain, 
without  recurring  to  possible  facts 
\vlik-h  do  not  appear.  ...  If 
the  return  be  certain  on  the  face 
of  it,  that  is  sufficient,  and  the 
court  can  not  intend  facts  incon- 
sistcnt  with  it,  for  the  purpose  of 
making  it  bad.  ...  If  presump- 


tions were  to  be  allowed,  certainty 
in  every  particular  would  be  neces- 
sary, and  no  man  could  draw  a 
valid  and  sufficient  return." 

1  Brosius  v.  Keuter,  1  Har.  &  J. 
551. 

2  Brosius  v.  Reuter,  1  Har.  &  J. 
551;    Commonwealth   v.  Commis- 
sioners  of  Allegheny,  37  Pa.   St. 
277;  Society  v.  Commonwealth.  ."»-.> 
Pa.   St.   125;   Queen  v.  Mayor    ot 
Hereford,  6  Mod.   Rep.   309;  Har- 
wood  v.  Marshall,  10  Md.  451;  Peo- 
ple v.  Ohio  Grove  Town,  51  111.  195; 
Ray  v.  Wilson,  29  Fla.  ::  IJ. 

3  Brosius  v.  Reuter,  1  Har.  &  J. 
551. 

4Harwood    v.  Marshall,   10  Md. 
451. 
8  State  v.  Jones,  10  Iowa,  65. 
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that  an  argumentative  return  is  bad,  when  the  writ  issued 
to  the  major  of  a  municipal  corporation  commanding  him 
to  swear  in  a  town  clerk,  a  return  that  upon  an  election  the 
relator  had  seventeen  votes,  and  another  person  eighteen, 
and  that  the  other  person  had  been  sworn,  was  held  bad.1 
Indeed,  the  court  of  king's  bench  always  insisted  upon  a 
strict  application  of  the  rule  as  here  stated.  And  upon 
mandamus  to  correct  an  improper  amotion  from  a  municipal 
.office,  the  return  should  set  out  with  precision  all  the  facts 
necessary  to  show  that  the  relator  was  removed  in  a  legal 
and  proper  manner  and  for  a  legal  cause.  It  is  not  suffi- 
cient to  allege  these  matters  merely  as  conclusions  of  law, 
but  the  facts  upon  which  such  conclusions  are  founded  should 
be  alleged,  so  that  the  court  itself  may  determine,  as  well 
upon  the  cause  of  amotion  as  the  propriety  and  regularity 
of  the  proceedings.2  But  it  is  sufficient  that  the  traverse  in 
the  return  be  as  particular  as  the  suggestion  in  the  writ 
which  is  traversed,  and  when  the  return  denies  the  title 
shown  in  the  writ,  in  terms  not  more  general  than  those  in 
which  the  title  is  asserted,  it  is  a  sufficient  return  and  will 
be  sustained  on  demurrer.3 

§  473.  We  have  thus  far  considered  the  rules  applicable 
to  a  return  by  way  of  direct  traverse  of  the  matters  alleged 
in  the  alternative  mandamus.  It  more  frequently  happens, 
however,  that  the  respondent,  instead  of  traversing  the  sup- 
posal  or  matter  of  inducement  alleged  in  the  alternative 
writ,  is  desirous  of  stating  matter  which  will  excuse  or  jus- 
tify his  refusal  to  comply  with  the  mandate  of  the  court.  In 
such  cases,  the  return  is  in  the  nature  of  a  plea  in  confession 
and  avoidance,  and  resort  may  be  had  to  the  general  com- 
mon-law rules  applicable  to  pleas  of  this  nature,  in  testing 
the  sufficiency  of  the  return.  When  this  species  of  return 

1  Queen  v.  Mayor  of  Hereford,  6  St.  125;  Commonwealth  v.  The  Ger- 
Mod.  Rep.  309.  man  Society,  15  Pa.  St.  251. 

2  See  Eex  v.  Liverpool,  Burr.  723.  3  Queen  v.  Mayor  of  Dover,  11 
See  further,  upon  the  same  subject,  Ad.  &  E.  (N.  S.)  260,  affirmed  on 
Society  v.  Commonwealth,  52  Pa.  error,  Ib.  278. 
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is  adopted,  the  respondent  should  state  in  direct  and  positive 
terms  the  matters  of  excuse  or  justification  upon  which  he 
relies,  and  if  he  fails  to  meet  this  requirement,  and  presents 
a  merely  argumentative  return,  it  may  be  quashed  for  in- 
sufficiency, and  an  alias  mandamus  may  issue,  in  order  that 
the  suggestion  or  supposal  of  the  writ  may  be  fully  and 
plainly  answered.1  And  in  an  early  case  in  the  king's  bench, 
where  an  alternative  mandamus  had  been  granted  to  justices 
of  the  peace  to  compel  them  to  execute  a  statute  of  forcible 
entry,  a  return  by  the  justices  that  they  had  procured  the 
wrong-doers  to  be  indicted  for  a  forcible  entry  was  held  in- 
sufficient, since  it  constituted  no  answer  to  the  mandate  of 
the  court,  and  the  respondents  were  ruled  to  make  a  further 
return.2 

§  474.  It  is  also  incumbent  upon  the  respondent,  who 
seeks  to  excuse  or  justify  his  non-execution  of  the  writ  by 
a  return,  in  the  nature  of  a  plea  of  confession  and  avoidance, 
to  state  the  facts  relied  upon  with  such  precision  and  cer- 
tainty that  the  court  may  be  fully  advised  of  all  the  par- 
ticulars necessary  to  enable  it  to  pass  judgment  upon  the 
sufficiency  of  the  return.3  And  upon  mandamus  to  restore 
members  of  a  common  council  who  had  been  removed  from 
their  office,  a  return  that  the  members  of  the  council  were 
chosen  yearly,  and  that  before  the  coming  of  the  writ  they 
were  chosen  and  continued  for  a  year,  at  the  end  of  which 
time  they  were  duly  removed  from  their  office  by  the  elec- 
tion of  others,  was  held  bad  for  uncertainty,  since  it  should 
have  shown  the  precise  time  of  the  election.4  So  upon  man- 
damus to  restore  the  relator  to  the  office  of  capital  burgess 
in  a  municipal  corporation  or  borough  from  which  he  had 
been  removed,  a  return  alleging  as  the  ground  of  relator's 
amotion  his  non-attendance  at  a  meeting  to  which  he  was 
called  for  the  election  of  a  capital  burgess,  with  an  aver- 

1  Queen  v.  Raines,  3  Salk.  233.  *  King  v.  City  of  Chester,  5  Mod. 

2  King  v.  Long,  Barn.  K.  B.  82.        10. 

3  King  v.  City  of  Chester,  5  Mod. 
10;  State  v.  Bloxham,  33  Fla.  482. 
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ment  of  the  right  of  such  election  in  the  capital  burgesses, 
being  the  common  council,  was  held  bad,  since  it  did  not 
allege  with  sufficient  certainty  that  the  common  council  was 
composed  of  all  the  capital  burgesses,  and  it  would  be  diffi- 
cult to  maintain  an  action  thereon  as  for  a  false  return.1 

§  475.  The  alternative  writ  of  mandamu^  being  itself  in 
the  nature  of  a  rule  to  show  cause,  any  cause  which  exists 
at  the  time  fixed  for  making  return  or  showing  cause  is 
available  as  an  answer  to  the  mandate  of  the  writ.  And 
this  principle  holds  good,  even  though  the  issuing  and  serv- 
ing of  the  alternative  writ  be  regarded  as  the  beginning  of 
an  action ;  and  any  fact  which  occurs  after  service  of  the 
alternative  mandamus,  if  of  such  a  nature  as  to  constitute  a 
sufficient  answer  to  the  mandate  of  the  court,  may  be  set 
forth  in  the  return  by  way  of  defense.  Thus,  to  a  manda- 
mus directing  a  commissioner  of  highways  to  open  a  certain 
road,  it  is  a  sufficient  return  that  since  service  of  the  writ 
the  road  has  been  discontinued  by  due  proceedings  at  law 
for  that  purpose.2  So  it  is  a  sufficient  return  to  an  alterna- 
tive mandamus  directing  the  issuing  of  a  dram-shop  license 
to  the  relator  to  set  forth  facts  which  show  that  he  is  an 
unfit  person  to  receive  such  license,  although  such  facts  may 
have  occurred  after  the  issuing  of  the  alternative  writ.3 

§  476.  It  has  already  been  shown  that  it  is  competent 
for  the  respondent  in  his  return  to  allege  as  many  distinct 
and  several  matters  as  he  may  deem  necessary  for  his  de- 
fense, provided  such  matters  are  not  inconsistent  with  or 
repugnant  to  each  other.4  In  the  application  of  this  prin- 
ciple, questions  of  much  nicety  have  occurred  in  determining 
what  matters  might  properly  be  included  in  a  return  with- 
out repugnance  or  inconsistency.  Thus,  upon  mandamus  to 
the  mayor  and  aldermen  of  a  city  to  admit  and  swear  one 
as  an  alderman,  a  return  alleging  that  the  relator  was  not 

1  King  y.  Mayor  of  Lyine  Regis,  3  State  v.  Weeks,  93  Mo.  499. 
Doug.  177.  4  See    §    463,    ante.     See,    also, 

2  People     v.     Commissioner     of  Wright  v.  Fawcett,  Burr.  2041. 
Highways,  1  N.  Y.  Sup.  Ct.  Rep.  193. 
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duly  elected,  and  that  a  tribunal  authorized  to  decide  upon 
his  election  had  adjudged  it  to  be  void,  was  held  to  be  a 
good  return,  since  the  matters  alleged,  although  distinct 
from,  were  perfectly  consistent  with  each  other.1  So  when 
the  mandate  of  the  writ  was  to  admit  and  swear  the  relator 
to  a  certain  office,  the  writ  alleging  that  he  was  duly  elected  > 
and  that  he  thereby  became  entitled  to  be  sworn,  a  return 
alleging  that  he  was  not  duly  elected,  and  that  he  was  not 
entitled  to  be  sworn  in,  because  he  had  not  been  previously 
approved  by  the  proper  authority,  was  held  good,  since, 
there  being  a  duplicity  in  the  writ,  there  must  necessarily 
be  a  duplicity  in  the  return.2  Again,  when  the  alternative 
writ  was  granted  to  restore  one  to  the  office  of  sexton  of  a 
parish,  and  it  was  returned  that  he  was  not  duly  elected  ac- 
cording to  the  ancient  custom,  and  further,  that  there  was  a 
custom  for  the  inhabitants  to  remove  at  pleasure,  pursuant 
to  which  they  had  removed  the  relator,  the  court  held  the 
two  matters  of  defense  to  be  consistent,  and  sustained  the 
return.3  So  when  it  was  returned  to  a  mandamus  to  admit 
one  to  the  office  of  common  councilman,  that  he  was  ineli- 
gible to  the  office,  and  further,  that  he  was  not  duly  elected^ 
as  by  the  writ  supposed,  the  allegations  were  held  not  in- 
consistent.4 

§  477.  If  the  several  matters  of  defense  relied  upon  by 
the  respondent  in  his  return  are  adjudged  to  be  inconsistent 
or  repugnant,  the  court  will  quash  the  entire  return  and 
award  a  peremptory  mandamus.5  Thus,  when  a  mandamus 
to  compel  municipal  authorities  to  certify  the  election  of  re- 
lator as  municipal  recorder  alleged  that  the  authorities,  bein^ 
duly  assembled  on  a  given  day,  elected  the  relator,  and  the 

1  Rex  v.  Mayor  and  Aldermen  of  5  King  v.  Mayor  of  York,  5  T.  R. 
London,  9  B.  &  C.  1.  66;  opinion  of  Buller,  J.,  in  Rex  r. 

2  Wright  v.  Fawcett,  Burr.  2041.  Mayor  of  Cambridge,  2  T.  R  4:.(i: 

3  Rex  v.  Churchwardens  of  Taun-  Regina  v.  Mayor  &  Aldermen  of 
ton  St.  James,  Cowp.  413.  Norwich,    2    Salk.   436;    Quern    r. 

«Kmg  v.  Mayor  of  Cambridge,  2  Mayor  of  Pomfret,  10  Mod.  Rep. 
T.  R.  456.  107;  Ex  parte  Candee,  48  Ala.  386. 
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return  denied  that  they  were  duly  assembled  on  that  day 
for  the  purpose  of  an  election,  and  afterward  alleged  that 
they  were  assembled  that  day  and  elected  an  officer,  the 
matters  alleged  were  held  to  be  so  inconsistent  with  each 
other  as  to  warrant  the  court  in  quashing  the  entire  return.1 
So  to  a  mandamus  to  admit  one  to  the  position  of  alderman, 
a  return  alleging,  among  other  things,  that  the  relator  was 
elected  by  the  ward,  but  refused  by  the  mayor  and  alder- 
men, and  alleging  further,  that  he  was  not  elected,  was  held 
bad  because  of  repugnancy,  because  the  court  was  unable  to 
discern  which  was  to  be  believed,  and  therefore  a  peremp- 
tory mandamus  was  granted.2  So,  too,  when  the  writ  com- 
manded the  mayor  and  burgesses  of  a  city  to  restore  a  bur- 
gess to  his  position,  and  the  return  set  forth,  first,  that  the 
relator  was  elected  and  qualified ;  second,  that  he  was  re- 
moved for  non-attendance ;  and  third,  that  his  election  was 
null  and  void,  the  return  was  adjudged  bad  by  reason  of  the 
repugnant  and  contradictory  matter  alleged  therein.3 

§  478.  "While,  as  we  have  already  seen,  great  strictness 
was  required  at  common  law  as  to  the  certainty  requisite  in 
a  return,  it  was  always  sufficient  if  the  return  were  certain 
upon  its  face,  and  the  court  would  not  intend  facts  incon- 
sistent with  it  for  the  purpose  of  making  it  bad.4  In  the 
earlier  English  cases  frequent  decisions  are  to  be  found 
where  returns  were  held  bad  because  of  that  description  of 
uncertainty  known  as  negative  pregnant,  that  is,  such  a 
form  of  negative  assertion  as  necessarily  implied  or  carried 
with  it  an  affirmative.  For  example,  upon  mandamus  to 
restore  one  to  the  office  of  town  clerk,  a  return  non  fuit 
debito  admissus  was  held  bad,  the  proper  return  in  such  case 
being  non  fuit  admissus  generally.  And  in  support  of  the 
distinction  the  court  relied  upon  the  fact  that,  upon  the  re- 

1  King  v.  Mayor  of  York,  5  T.  R.  3  Queen  v.  Mayor  of  Pomfret,  10 

66.  Mod.  107. 

2Eegina  v.  Mayor  &  Aldermen  4Per  Buller,  J.,  in  King  v.  Mayor 

of  Norwich,  2  Salk.  436.  of  Lyme  Regis,  Doug.  149. 
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turn  as  made,  the  party  aggrieved  would  be  deprived  of  his 
action  on  the  case  for  a  false  return.1  So  a  return  of  non 
fuit  debito  modo  electus  was  adjudged  bad,  the  proper  re- 
turn being  non  fuit  electus?  So,  too,  upon  mandamus  to  a 
municipal  corporation  to  restore  a  recorder,  the  writ  alleg- 
ing that  the  corporators,  being  duly  assembled,  proceeded 
to  the  election  of  a  recorder,  a  return  that  they  were  not 
duly  assembled  to  proceed  to  the  election  of  a  recorder  was 
held  bad  as  being  a  negative  pregnant,  since  such  a  return 
might  mean  that  they  were  duly  assembled  for  some  pur- 
pose, although  not  for  the  purpose  of  electing  a  recorder.3 
It  is  to  be '  observed  generally,  however,  with  reference  to 
the  rule  against  a  negative  pregnant,  that  in  modern  times 
it  has  received  no  very  strict  construction,  and  many  cases 
have  occurred  where  the  courts,  relying  upon  various  grounds 
of  distinction  from  the  general  rule,  have  held  that  form  of 
pleading  to  be  unobjectionable.4 

§  479.  In  considering  the  law  of  mandamus  as  applicable 
to  public  officers  intrusted  with  the  performance  of  duties  of 
a  public  nature,  we  have  repeatedly  seen,  throughout  the 
preceding  pages,  that  as  to  all  matters  intrusted  to  or  rest- 
ing in  the  discretion  of  such  officers,  mandamus  is  never 
granted  when  the  effect  of  the  writ  would  be  to  interfere 
with  the  exercise  of  such  official  discretion.  It  is  important, 
hoAvever,  to  observe  that,  notwithstanding  this  well-estab- 
lished principle,  when  officers  are  intrusted  by  law  with  the 
performance  of  certain  duties  of  a  public  nature,  and  are 
authorized  and  required  to  do  such  matters  and  things  in 
carrying  out  their  duties  as  they  may  from  time  to  time 
deem  necessary,  upon  mandamus  to  compel  their  action, 
they  can  not  by  way  of  return  .merely  rely  upon  their  dis- 
cretionary powers  and  allege  that  they  have  done  what  they 

1  Hereford's  Case,  Sid.  209.  «  King  v.  Mayor  of  York,  5  T.  R. 

2  Cripp's    Case,    reported    with  66. 
Hereford's  Case,  Sid.  209,  210.  And  « Steph.  PL  383. 
see  King  v.  City  of  Chester,  5  Mod. 

Rep.  10. 
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deemed  necessary,  without  specifying  what  they  have  done. 
Thus,  when  commissioners  for  the  improvement  of  a  river 
were  authorized  and  required  by  law  to  construct  such 
works  and  to  do  such  things  in  connection  therewith  as 
should  "  from  time  to  time  be  deemed  necessary,  proper  or 
expedient,"  upon  mandamus  to  compel  the  commissioners  to 
put  the  banks  of  the  river  in  a  state  of  stability  and  security, 
a  return  that  they  had  done  such  things  as  were  "  from  time 
to  time  deemed  necessar}r,  proper  or  expedient,"  following 
the  words  of  the  statute,  was  held  unintelligible  and  insuffi- 
cient, since  it  failed  to  show  that  anything  had  in  fact  been 
done,  and  the  allegations  of  the  return  might  have  been 
strictly  true,  and  yet  nothing  whatever  have  been  done  by 
the  commissioners.1 

§  480.  At  common  law  a  return  to  a  mandamus  directed 
to  the  officers  of  a  municipal  corporation,  as  to  the  mayor 
and  other  officers,  was  good,  although  not  signed  by  the 
mayor  or  attested  by  the  corporate  seal,  since,  if  the  return 
was  false,  an  action  might  be  brought  against  the  whole 
body  politic  for  a  false  return,  and  against  any  particular 
person  for  procuring  such  return  to  be  made.2  But  when 
the  writ  is  directed  to  an  entire  municipal  corporation,  it 
should  be  answered  by  a  majority  of  the  officers,  and  it  is, 
therefore,  insufficient  for  the  mayor  to  make  return  without 
the  consent  of  such  majority.3  In  such  case,  however,  the 
'court  will  not,  upon  affidavits,  examine  whether  the  return 
of  the  mayor  was  actually  made  with  the  consent  of  the 
requisite  majority,  but  will  accept  the  return  and  leave  the 
parties  aggrieved  to  their  remedy  against  the  mayor,  if 
the  return  be  falsified.4  And  when  the  alternative  writ  is 
directed  against  a  board  of  municipal  officers,  such  as  county 
supervisors,  they  should  make  return  in  their  corporate  and 

1  King  v.  The  Ouze  Bank  Com-  3  King  v.  Borough  of  Abingdon, 
missioners,  3  Ad.  &  E.  544  12  Mod.  Rep.  308. 

2  Lydston  v.  Mayor  of  Exeter,  12  4  Rex  v.  Mayor  of  Abingdon,  2 
Mod.  Rep.  126.  Salk.  431. 
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not  in  their  individual  capacity.  In  such  case  the  return  of 
a  single  member  of  the  board,  or  of  several  members,  in  his 
or  their  individual  capacity,  can  with  no  more  propriety  be 
considered  the  answer  of  the  board  than  could  the  return 
of  a  like  number  of  private  citizens.  And  when  one  return 
is  filed  purporting  to  be  that  of  the  board  itself,  and  another 
is  filed  purporting  to  be  that  of  individual  members  of  the 
board,  the  latter  will  be  stricken  from  the  files.1  So  when 
the  writ  issues  to  several  officers  of  a  county  as  a  body,  the 
return  should  be  made  by  them  in  the  same  capacity,  and 
if,  instead  of  this,  different  returns  are  presented  by  differ- 
ent members  of  the  body,  which  are  inconsistent  with  and 
repugnant  to  each  other,  the  proper  course  is  to  direct  such 
returns  to  be  withdrawn  from  the  files,  and  to  require  the 
officers  to  make  return  as  a  body.2  In  general,  all  the 
parties  to  whom  the  alternative  writ  is  directed  should  make 
return,  and  when  the  writ  ran  to  the  aldermen,  bailiffs 
and  commonalty  of  a  municipal  corporation,  but  the  return 
was  by  the  bailiffs  and  capital  burgesses,  without  the  com- 
monalty, it  was  adjudged  bad.3  But  when  an  alternative 
mandamus  is  awarded  against  a  board  of  municipal  officers 
whose  term  has  expired,  commanding  the  performance  of  an 
official  duty,  and  the  writ  is  directed  to  them  by  name,  it  is 
sufficient  that  the  return  be  made  by  them  as  the  late  offi- 
cers, showing  that  they  had,  white  in  office,  performed  the 
duty  required.4 

§  481.  Upon  mandamus  to  restore  one  to  an  office  in  a 
municipal  corporation,  the  alternative  writ  suggesting  an 
amotion  by  the  corporators,  or  by  some  of  them,  a  return 
that  the  relator  was  never  removed  by  them,  or  by  any  of 
them,  is  sufficient,  even  though  he  may  have  been  removed 
by  their  predecessors,  since  the  present  officers  are  not 

People  v.  Supervisors  of  San  Co.,  4  Jones,  180;  State  v.  McMillan. 
Francisco,  27  Cal.  655.  8  Jones,  174. 

2  McCoy  v.  Justices  of  Harnett        8  King  v.  The  Baily,  1  Keb.  83. 

<  State  v.  Griscoin,  3  Halst.  136. 
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obliged  to  show  this  fact.1  It  is  also  a  sufficient  return  to 
the  writ  commanding  the  restoration  of  relator  to  a  corpo- 
rate office,  that  he  has  been  restored,  even  though  it  be  shown 
to  the  court  that  he  has  been  again  removed  for  misdemean- 
ors in  office.2  But  it  is  not  a  good  return  to  such  writ  that 
the  relator  consented  to  be  turned  out  of  the  office.3  And 
when  the  writ  issues  to  restore  one  to  a  corporate  office 
from  which  he  claims  to  have  been  wrongfully  removed,  a 
return  that  he  was  not  duly  elected,  admitted  and  sworn  is 
not  sufficient,  since  the  material  suggestion  in  the  writ  is  the 
removal,  and  the  return  should  answer,  not  the  words,  but 
the  material  part  of  the  writ.4  And  in  cases  of  mandamus 
to  compel  the  restoration  of  persons  who  have  been  wrong- 
fully removed  from  the  enjoyment  of  their  franchise  as 
members  of  an  incorporated  association,  the  return  should 
show  all  the  facts  necessary  to  the  conviction  and  removal, 
both  as  regards  the  cause  of  disfranchisement  and  the  mode 
of  procedure.5 

§  482.  The  fact  that  the  respondent  in  the  proceedings 
for  mandamus  has  exhibited  a  bill  in  equity  against  the  re- 
lator, praying  an  injunction  to  restrain  further  proceedings 
upon  the  application  for  the  mandamus,  which  injunction 
has  been  refused,  can  not  be  taken  as  a  return  to  the  writ, 
or  as  sufficient  excuse  for  not  making  return.6 

§  483.  "When  the  alternative  writ  has  been  granted  to 
compel  the  swearing  in  of  two  persons  claiming  to  have 
been  elected  as  church-wardens,  a  return  that  they  were  not 
duly  elected  is  bad,  unless  it  shows  that  neither  of  them  was 
elected,  since  the  writ  should  be  complied  with  so  far  as  pos- 
ting v.  Town  of  Colchester,  2  Rex  r.  Lambert,  12  Mod.  Rep.  2; 
Keb.  188.  Queen  v.  Twitty,  7  Mod.  Rep.  83. 

2  Regina  v.  Ipswich  Corporation,        5  Society  v.   Commonwealth,   52 
Ld.  Raym.  1283.  Pa.  St.  125;  Commonwealth  v.  The 

3  Regina  v.  Lane,  Ld.  Raym.  1304.     German  Society,  15  Pa.  St.  251. 

4  King  v.  Mayor  of  Lyme  Regis,        6  Neuse  River  Navigation  Co.  v. 
Doug.  79.    And  see  King  v.  Har-    Commissioners    of  New  Berne,  6 
wood,  8  Mod.  Rep.  380.    But  see    Jones,  204. 
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sible,  and  if  either  of  the  two  were  duly  elected  he  should 
be  sworn.1  But  when  the  writ  issues  to  admit  one  to  the 
office  of  church-warden,  and  contains  a  recital  that  he  was 
duly  elected  thereto,  a  return  that  he  was  not  duly  elected 
is  a  good  return,  since  it  is  competent  for  the  respondent  to 
deny  any  material  allegation  in  the  writ,  and  the  relator 
having  stated  the  foundation  of  his  right  in  the  alternative 
mandamus,  this  may  be  denied  in  the  return.2 

§  484.  It  is  always  a  sufficient  return  to  a  mandamus  to 
an  officer,  intrusted  with  the  drawing  of  warrants  or  pay- 
ment of  claims  upon  the  public  treasury  for  services  ren- 
dered, that  there  is  no  money  in  the  treasury  belonging  to 
the  fund  against  which  the  warrant  is  to  be  drawn  or  out 
of  which  payment  is  to  be  made,  since  the  courts  will  not 
command  the  doing  of  an  act  which  is  beyond  the  power  of 
the  respondent.3  JsTor  is  such  officer  required  by  any  rule 
of  pleading  to  go  further  in  his  return  and  to  show  why 
such  a  state  of  things -exists.4  But  when  the  writ  directs  a 
town  officer  to  levy  a  tax  to  provide  funds  for  the  payment 
of  an  indebtedness  against  the  town,  the  fact  that  there  is 
no  money  in  the  treasury  constitutes  no  return  to  the  writ, 
since  its  very  object  is  to  procure  money.5 

'  §  485.  When  the  writ  issues  to  a  board  of  public  officers, 
such  as  county  commissioners,  in  case  of  failure  to  make  re- 
turn, the  record  of  the  official  proceedings  of  such  board, 
being  produced  to  the  court,  may  be  received  as  a  return 
and  may  be  acted  on  accordingly.  It  would  seem,  therefore, 
in  such  case,  that  no  actual  and  formal  return  need  be  made, 
the  court  being  otherwise  informed  of  the  facts  necessary 
for  its  action.6 

1  Regina  v.  Guise,  Ld.  Raym.  1008.  «  Dodd  v.  Miller,  14  Ind.  433. 
But  see  Regina  v.  Twitty,  2  Salk.  8  Huntington  v.  Smith,  25  Ind. 
434  486. 

2  King   v.  Williams,  8  Barn.  &  6  Street  v.  County  Commissioners 
Cress.  681.  of  Gallatin,  Breese  (Beecher's  ed.)r 

s  Dodd   v.    Miller,   14   Ind.  433;    50. 
Hayne  v.  Hood,  1  Rich.  (N.  S.)  16; 
Mitchell  v.  Speer,  39  Ga.  56. 
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§  486.  In  case  an  alias  amdpluries  mandamus  have  issued, 
the  return  should,  in  strictness,  be  to  the  pluries,  since  the 
respondent  is  in  contempt  for  disobeying  the  two  former 
writs ;  yet  if  any  damage  has  resulted  therefrom,  a  return 
to  the  original  writ  may  be  allowed.1 

§  487.  It  has  been  held  to  be  unnecessary,  in  practice, 
that  the  return  should  be  verified  by  the  oath  of  the  respond- 
ent, since  it  is  taken  as  true  for  the  purposes  of  the  case,  in 
the  absence  of  any  statute  allowing  it  to  be  traversed,  and 
the  party  injured  must  seek  his  remedy  by  an  action  for  a 
false  return.2 

1  Anon.,  11  Mod.  Rep.  265.  2  Commissioners'  Court  v.  Tarver, 

21  Ala.  661. 
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III.     PLEADINGS  SUBSEQUENT  TO  THE  KETUEN. 

§  488.    Defective  return,  how  questioned;  motion  to  quash;  demurrer. 

489.  When  whole  return  quashed.  • 

490.  Demurrer  to  return  not  allowed  at  common  law;  nor  under 

statute  of  Anne;  the  concilium. 

491.  Statute  of  Victoria  authorizing  demurrer  to  return. 

492.  Functions  of  a  demurrer  to  the  return. 

493.  Demurrer  to  return  carried  back  to  first  defective  pleading. 
494    Demurrer  must  be  interposed  in  first  instance. 

495.  Rule  when  the  return  is  good  in  part  and  bad  in  part ;  demurrer 

and  plea  not  allowed  at  the  same  time. 

496.  Pleadings  which  may  be  interposed  to  the  return;  effect  of 

pleading  to  return. 

497.  No  reply  allowed  to  return  under  code  of  procedure. 

§  488.  Two  available  methods  are  now  generally  recog- 
nized by  which  the  prosecutor  or  relator  may  take  advan- 
tage of  a  defective  return,  and  may  test  its  sufficiency  in 
point  of  law :  the  one  by  motion  to  quash,  the  other  by  de- 
murrer. The  former  method  is  usually  adopted  only  when 
the  return  is  manifestly  bad  by  reason  of  some  defect  appar- 
ent upon  its  face,  or  by  reason  of  its  containing  several 
matters  of  defense  which  are  inconsistent  with  or  repugnant 
to  each  other.1  The  latter  method  is  adopted  when  the  de- 
fects are  less  obvious,  and  when  it  is  desired  to  present  the 
legal  objections  to  the  return  by  a  more  formal  argument.5 
The  doctrine  of  the  king's  bench  would  seem  to  be,  that  it 
is  discretionary  with  the  court  either  to  quash  the  return 
at  once  on  motion  for  that  purpose,  or  to  have  the  cause  set 
down  for  argument.3  And  while  the  court  has  the  undoubted 
right  to  quash  the  entire  return  if  the  several  matters  al- 

1  See  King  v.  Mayor  of  York,  5  2  See  Silverthorne  v.  Warren  R. 

T.  R.  66;  Rex  -  v.  Mayor  of  Cam-  Co.,  4  Vroom,  173. 

bridge,  2  T.  R.  456;  Reginau  Mayor  3Per  penman,  C.  J.,  in  King  v. 

&  Aldermen  of  Norwich,  2  Salk.  St.   Katherine  Dock  Company,  4 

436;  Queen  v.  Mayor  of  Pomfret,  10  Barn.  &  Ad.  360. 
Mod.  Rep.  107. 
30 
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leged  are  inconsistent  or  repugnant,  yet  if  there  be  no  in- 
consistency in  the  different  parts  of  the  return,  the  court 
may,  in  its  discretion,  quash  some  portions  of  it,  when  it  is 
complicated,  and  allow  the  rest  to  stand  for  trial.1  And  if 
the  return  shows  sufficient -reason  for  refusing  the  relief, 
although  it  is  evasive  and  irresponsive  in  other  respects,  it 
should  not  be  quashed  as  an  entirety.2  If,  however,  impor- 
tant questions  of  law  are  presented  by  the  return,  requiring 
judicial  investigation  for  their  correct  solution,  the  courts 
will  hesitate  to  dispose  of  such  questions  upon  a  motion  to 
quash  the  return,  and  in  such  case  it  is  regarded  as  the  bet- 
ter practice  to  present  the  questions  involved  by  demurrer 
to  the  return.8  And  when  a  return  is  presented  which  is 
issuable  and  triable,  and  is  in  bar  of  the  remedy  sought,  it  is 
error  to  sustain  a  motion  to  quash.4  If  the  petitioner  desires 
to  test  the  sufficiency  of  the  return  he  should  do  so  in  the 
trial  court,  and  when  no  question  as  to  its  sufficiency  is  made 
in  that  court  no  such  question  will  be  entertained  upon  ap- 
peal.5 

§  489.  It  would  seem,  when  two  causes  returned  to  a 
mandamus  are  inconsistent,  that  the  whole  must  of  necessity 
be  quashed,  since  the  court  can  not  know  which  to  believe, 
and  the  objection  therefore  goes  to  the  whole  return,  the 
case  being  regarded  as  analogous  to  that  of  a  declaration  at 
common  law  in  which  two  inconsistent  counts  are  joined.* 
If,  however,  the  allegations  of  the  return,  to  which  objec- 
tion is  taken  upon  the  ground  of  inconsistency,  are  merely 
matters  of  surplusage,  they  will  not  have  the  effect  of  vitiat- 
ing the  return.  Thus,  upon  mandamus  to  restore  one  to  a 
municipal  office,  a  return  by  the  corporation  that  the  relator 
had  continued  in  office  until  the  25th  of  December,  and  also 

1  Rex  v.  Mayor  of  Cambridge,  2       4  School  Inspectors  v.  People,  20 
T.  R.  456.  Ill  531. 

2  Legg  v.  Mayor  of  Annapolis,  42       5  State  v.  Riggs,  92  Ind.  336. 

Md.  203.  6  See  opinion  of  Buller,  J.,  in  Rex 

3  Silverthorne  v.  Warren  R  Co.,    v.  Mayor  of  Cambridge,  2  T.  R  456. 
4  Vroom,  173. 
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that  he  was  removed  on  the  21st  of  August,  was  held  not  to 
be  repugnant,  the  contradiction  extending  only  to  matter  of 
surplusage,  and  therefore  being  immaterial.1 

§  490.  At  common  law  the  prosecutor  or  relator  in  pro- 
ceedings in  mandamus  could  not  test  the  sufficiency  of  the 
return  to  the  alternative  writ  by  way  of  demurrer.  Nor  was 
this  right  given  by  the  statute  of  Anne,2  which,  although  it 
allowed  the  relator  to  plead  to  or  traverse  the  return,  and 
the  respondent  to  take  issue  or  demur  to  such  plea  or  trav- 
erse, was  silent  as  to  the  right  of  demurrer  upon  the  part  of 
the  relator.  This  deficiency,  or  want  of  any  procedure  for 
testing  the  legality  and  sufficiency  of  the  return,  other  than 
by  motion  to  quash,  seems  to  have  given  rise  to  the  practice 
of  allowing  the  relator,  when  he  desired  to  dispute  the  suffi- 
ciency of  the  return,  to  move  for  a  concilium,  and  to  argue 
the  validity  of  the  return  in  point  of  law.  The  motion  for 
the  concilium  was  regarded  as  in  the  nature  of  a  demurrer, 
and  the  party  making  the  motion  occupied  substantially  the 
same  position  as  a  defendant  in  a  personal  action  who  de- 
murred to  a  declaration.  Indeed,  the  concilium  would  seem 
to  have  been  merely  a  device  resorted  to  in  order  to  supply 
the  place  of  a  demurrer,  its  functions  and  effect  being  sub- 
stantially the  same.3  Such  was  the  condition  of  the  plead- 
ings at  common  law  as  well  as  under  the  statute  of  Anne, 
the 'anomaly  being  presented  of  the  respondent,  under  that 
statute,  having  the  right  of  demurrer,  while  the  relator  was 
denied  that  right. 

§  491.  The  method  of  procedure  by  the  motion  for  a  con- 
cilium being  attended  with  many  inconveniences,  and  it  being 
deemed  desirable  to  give  the  relator  the  right  to  test  the  suf- 
ficiency of  the  return  by  demurrer,  so  that  the  decision  of 
the  court  below  as  to  such  sufficiency  might  be  reviewed 
upon  writ  of  error,  a  statute  was  finally  enacted  in  England 

1  Lord  Hawley's  Case,  Vent.  143.  8  King  v.  Mayor  &  Aldermen  of 

2  9  Anne,  ch.  20.    See  Appendix,  London,  3  Barn.  &  Ad.  255.    See, 
A.     And  see  Barney  v.  State,  43  also,  King  v.  Ouridle,  1  Ad  &  E. 
Md.  480.  28a 
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for  the  purpose  of  obviating  the  inconveniences  arising  from 
the  former  system  of  pleading.1  This  statute,  after  reciting 
the  statute  of  Anne,2  and  the  statute  of  "William  IV,3  ex- 
tending the  provisions  of  the  former  act  to  all  cases  of  man- 
damus, neither  of  which  statutes,  nor  any  other  act,  gave 
the  relator  the  right  to  demur  to  the  return,  enacted  that  in 
all  cases,  when  the  person  prosecuting  any  writ  of  manda- 
mus desired  to  object  to  the  validity  of  the  return,  he  should 
do  so  by  way  of  demurrer,  according  to  the  practice  and  usage 
in  personal  actions,  and  that  thereupon  the  courts  should  ad- 
judge either  that  the  return  was  valid  in  law,  or  that  it  was 
not  valid,  or  that  the  writ  itself  was  not  valid  in  law.  If 
the  writ  was  held  to  be  valid  and  the  return  invalid,  the 
court  was  required  by  its  judgment  to  award  that  a  per- 
emptory mandamus  should  issue,  and  upon  such  judgment 
any  party  to  the  record,  deeming  himself  aggrieved  thereby, 
might  sue  out  and  prosecute  a  writ  of  error  as  in  ordinary 
personal  actions.4 

§  492.  A  demurrer  to  the  return  questions  its  sufficiency 
as  a  defense  to  the  prayer  for  the  relief  sought.5  Its  pur- 
pose being  to  test  the  return  as  an  answer  to  the  allegations 
of  the  writ,  it  is  at  once  obvious  that  this  object  may  be  at- 
tained only  by  assuming  all  the  material  allegations  of  the 
writ  to  be  true  which  are  neither  denied  nor  confessed  and 
avoided.6  And  all  matters  which  are  sufficiently  pleaded  in 
the  return  are,  for  the  purpose  of  the  demurrer,  admitted  to 
be  true.7  It  follows,  also,  that  when  the  return  to  the  writ 
is  in  itself  nothing  more  than  a  demurrer,  and  raises  no 
questions  of  fact,  but  merely  presents  questions  of  law,  no 
demurrer  thereto  is  necessary.8  Thus,  when  the  return 

1 6  &  7  Viet,  ch.  Ixvii,  83  English  6  state  v.  Lean,  9  Wis.  279. 

Statutes  at  Large,  436.  See  Appen-  7  Commonwealth  v.  Commission- 

dix,  B.  ers  of  Allegheny,  37  Pa.  St.  277; 

2  9  Anne,  ch.  20.  See  Appendix,  A.  Same  v.  Same,  Ib.  237. 

.  »1  Wm.  IV,  ch.  21.  8  People  v.  Salomon,  46  I1L  336; 

4  See  Appendix,  B.  People  v.  Miner,  Ib.  387. 

5  People  v.  Ohio  Grove  Town,  51 
III  196. 
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traverses  no  fact  alleged  in  the  writ  and  confesses  none  ex- 
cept the  refusal  of  the  respondent  to  perform  the  act 
required,  and  alleges  in  justification  of  his  refusal  the  un- 
constitutionality  of  the  law  requiring  its  performance,  the 
whole  question  involved  is  fully  presented,  either  with  or 
without  a  demurrer  to  the  return.  And  in  such  case  the 
court,  upon  being  satisfied  of  the  constitutionality  of  the 
law,  will  grant  the  peremptory  mandamus.1 

§  493.  The  familiar  rule  of  pleading,  that  a  demurrer 
reaches  back  to  the  first  fault  committed  by  either  party, 
applies  with  especial  force  in  cases  of  mandamus.  On  de- 
murrer to  the  return,  it  is  therefore  competent  for  the 
respondent  to  avail  himself  of  any  material  defect  in  the 
alternative  writ,  or  in  the  petition  upon  which  it  was 
granted,  the  demurrer  being  carried  back  to  the  first  defect- 
ive pleading.2  And  although  a  return  to  a  mandamus  which 
merely  sets  up  matters  of  evidence,  from  which  facts  may 
be  inferred,  is  obnoxious  to  a  demurrer,  yet  if  the  alterna- 
tive writ  is  defective  in  substance,  judgment  may  properly 
be  given  for_  respondents  on  demurrer  to  the  return,  the 
demurrer  going  back  to  the  defective  writ.^3  So  when  the 
alternative  writ  is  defective  in  not  showing  that  the  act 
which  it  is  sought  to  coerce  is  the  specific  duty  of  the  offi- 
cer at  whose  hands  its  performance  is  required,  a  demurrer 
to  the  return  will  be  sustained  as  a  demurrer  to  the  writ 
itself.4  And  when  the  relator  traverses  the  return  to  the 
alternative  writ,  and  respondent  demurs  to  such  traverse, 
he  is  at  liberty  to  rely  upon  any  insufficiency  in  the  writ 
in  support  of  his  demurrer.5  But  after  return  to  the  writ 

1  People  v.  Salomon,  46  111.  336.  .Me Arthur,  23  Wis.  427;  State  v. 
As  to  the  discretion  of  the  court  Chamber   of   Commerce,  47  Wis. 
in  allowing  an  issue  of  fact  to  be  C70;  People  v.  McCormick,  106  111. 
made  after  the  case  has  been  sub-  184;  State  v.  Finley,  80  Fla.  :'"-. 
mitted  upon  demurrer  to  the  re-  3  Commercial  Bank  v.  Canal  Corn- 
turn  or  answer,  see  People  v.  Me-  missioners,  10  Wend.  26. 
Cormick,  106  111.  184.  4  state  v.  McArthur,  23  Wis.  427. 

2  People  v.  Ransom,  2  N.  Y.  490;  5  Clarke     v.     Leicestershire     & 
Commercial  Bank  v.  Canal  Com-  Northamptonshire  Union  Canal,  6 
missioners,  10  Wend.  26;  State  v.  Ad.  &  E.  (N.  S.)  898. 
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and  issue  tried  thereon,  the  court  will  not  quash  the  writ 
upon  grounds  which  might  have  been  urged  against  making 
the  rule  for  the  mandamus  absolute,  as  that  the  prosecutor 
had  deceived  the  court  in  obtaining  the  writ.1 

§  494.  It  is  important  to  observe  that  the  relator,  desir- 
ing to  raise  the  question  of  the  legal  sufficiency  of  the  re- 
turn, should  demur  thereto  in  the  first  instance,  since,  by 
pleading  to  the  return,  he  admits  that  the  facts  which  it  pre- 
sents constitute  upon  their  face  a  sufficient  answer  to  the 
alternative  writ.  And  by  traversing  the  truth  of  the  return 
he  is  as  completely  estopped  from  afterward  questioning  its 
sufficiency  in  law,  if  the  verdict  be  against  him,  as  he  would 
have  been  in  an  action  for  a  false  return  before  the  statute 
of  Anne.2  If  the  return  tenders  a  traversable  issue,  it  is 
error  to  grant  the  peremptory  writ  upon  sustaining  a  de- 
murrer ore  tenus  to  such  return.8  And  in  traversing  a  re- 
turn it  is  insufficient  to  allege  conclusions  of  law,  or  to  aver, 
in  substance,  that  it  is  the  legal  duty  of  respondent  to  per- 
form the  desired  act,  but  the  traverse  should  contain  allega- 
tions of  the  facts  from  which  the  duty  arises.4 

§  495.  If  the  return  be  bad  in  part  and  good  in  part,  and 
that  portion  which  is  unobjectionable  may  be  separated  from 
that  which  is  defective,  a  demurrer  to  the  entire  return  will 
not  be  sustained.5  But,  under  a  statute  regulating  proceed- 
ings in  mandamus,  which  allows  the  relator  to  plead  to  or 
traverse  all  or  any  of  the  material  facts  stated  in  the  return, 
both  a  demurrer  and  a  plea  will  not  be  allowed  at  the  same 
time.  In  such  case  the  whole  return  is  to  be  considered  as 
an  entirety,  like  a  count  in  a  declaration.  If,  therefore,  the 
facts  set  forth  can  not  be  traversed,  the  relator  should  demur, 
and  he  will  not  be  allowed  to  dissect  the  return  and  plead  to 
some  portions  and  demur  to  the  residue.8 

1  Queen  v.  Mayor  of  Stamford,  6  4  State  v.  Pennsylvania  R.  Co.,  45 
Ad.  &  E.  (N.  S.)  433.  N.  J.  L.  82. 

2  People  v.  Board  of  Metropolitan  5  Queen  v.  Mayor  of  New  Wind- 
Police,  26  N.  Y.  316.  sor,  7  Ad.  &  E.  (N.  S.)  908. 

3  Stater.  Supervisors  of  Delafield,  6  Vail  v.  People,  1  Wend.  38. 
69  Wis.  264, 


CHAP.  VII.]  OF   THE   PLEADINGS.  471 

§  496.  It  is  competent  for  the  relator,  under  the  statute 
of  Anne,  to  plead  to  or  traverse  all  or  any  of  the  material 
facts  alleged  in  the  return.  The  respondent  is  then  at  lib- 
erty to  reply,  take  issue  or  demur,  as  he  may  deem  best,  the 
pleadings  being  assimilated  as  nearly  as  possible  to  those 
in  ordinary  personal  actions  at  law.1  The  provisions  of  the 
statute  of  Anne,  having  been  re-enacted  in  many  of  the  states, 
and  having  in  others  been  recognized  by  judicial  decisions 
as  of  binding  force,  are  believed  to  be  generally  applicable 
in  this  country,  when  not  abrogated  by  codes  of  procedure 
or  by  other  legislation  regulating  the  subject.  The  effect  of 
pleading  to  a  return  is  to  admit  that  it  constitutes,  upon  its 
face,  a  sufficient  answer  to  the  case  made  by  the  alternative 
writ.  It  follows,  therefore,  when  none  of  the  material  facts 
stated  in  the  return  are  disproved  upon  the  trial,  that  re- 
spondents are  entitled  to  judgment.2  And  when  a  traverse 
to  the  return  is  wanting  in  certainty  and  tenders  no  aver- 
ment upon  which  respondents  may  properly  be  required  to 
take  issue,  it  may  be  stricken  from  the  files  upon  motion.3 

§  497.  When,  under  the  code  of  procedure  of  a  state, 
the  pleadings  in  mandamus  are  limited  to  the  alternative 
writ  and  the  answer  or  return  thereto,  no  reply  or  pleading 
will  be  allowed  beyond  these,  and  if  such  pleading  be  filed 
it  may  be  quashed  on  application  to  the  court.  In  such  case, 
the  allegations  of  fact  in  the  return  which  are  inconsistent 
with  the  statements  of  fact  in  the  writ  will,  for  the  purposes 
of  the  proceeding  and  for  forming  an  issue,  be  deemed  con- 
troverted as  upon  a  specific  denial,  without  reply.4 

1  See  Appendix,  A.  4  State  v.  Union  Township,  9  Ohio 

2  People  v.  Finger,  24  Barb.  841.    St.  599. 
1  State  v.  County  Commissioners    • 

of  Sumter  Co.,  19  Via.  518. 
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§  527.     Leave  to  plead  over;  motion  for  peremptory  writ  on  pleadings; 

leave  to  file  amended  return. 
528.    Practice  in  federal  courts. 

§  498.  The  practice  of  courts  of  general  common-law  ju- 
risdiction, intrusted  with  the  power  of  granting  writs  of 
mandamus,  is  so  largely  regulated  by  statute  and  by  local 
rules  and  usages,  both  in  England  and  in  America,  that  it  is  a 
work  of  great  difficulty  to  deduce  from  the  adjudicated  cases 
any  rules  of  practice  not  affected  by  statute  and  of  general 
application.  Indeed,  it  may  be  regarded  as  impossible,  even 
if  desirable  in  a  general  treatise  upon  the  law  of  mandamus, 
to  reduce  to  a  harmonious  system  all  questions  of  practice 
touching  the  granting  of  the  writ  and  its  form  and  contents, 
in  so  many  different  sovereignties,  differing  so  widely  in  the 
practice  and  procedure  of  their  courts.  And  while  some 
general  features  of  the  common-law  practice  are  still  re- 
tained, and  some  of  its  general  rules  applied,  in  the  different 
states,  most  questions  of  practice  are  largely  regulated  by 
local  usage  or  statute.  It  is  these  general  principles  which 
it  is  proposed  to  treat  in  the  present  chapter,  it  being  pre- 
sumed that  each  practitioner  is  sufficiently  acquainted  with 
the  local  practice  prevailing  in  his  own  state  to  need  no  as- 
sistance upon  these  points  from  a  general  treatise,  even  if 
such  assistance  were  within  the  scope  of  this  work. 

§  499.  As  has  been  shown  in  discussing  the  subject  of 
pleadings  in  mandamus,  the  application  for  the  peremptory 
writ,  at  common  law,  was  a  summary  proceeding,  and  was 
heard  upon  the  return  without  further  pleadings.  The  stat- 
ute of  Anne,1  however,  authorized  the  relator  to  plead  to  or 
traverse  all  or  any  of  the  material  facts  contained  in  the  re- 
turn, and  the  usual  practice  now  is  to  conform  to  the  statute 
of  Anne  in  this  respect,  in  the  absence  of  conflicting  stat- 
utes. Still  it  is  to  be  observed  that  this  act  did  not  have 
the  effect  of  abrogating  the  common-law  practice,  and  the 
summary  method  of  proceeding  may  still  be  adopted.2 

1 9  Anne,  ch.  20.  See  Appendix,  A.    of  Brooklyn,   13  Wend.   130.      In 
2  People  v.  President  &  Trustees    Florida  it  is  held,  in  the  absence  of 
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§  500.  At  common  law,  upon  a  suggestion  under  oath,  by 
the  party  injured,  of  his  own  right  and  the  denial  thereof, 
the  usual  practice  was  to  issue  a  rule  to  show  cause,  directed 
to  the  respondent  and  requiring  him  within  a  certain  time 
to  show  cause  why  a  writ  of  mandamus  should  not  issue. 
If  no  sufficient  cause  was  shown,  the  writ  itself  was  then 
issued,  at  first  in  the  alternative  form,  to  which  the  respond- 
ent was  required  to  make  return  by  a  certain  day,  unless  he 
chose  to  perform  the  act  required.  If  he  neither  performed 
the  act,  nor  made  return  within  the  time  fixed  in  the  alter- 
native writ,  the  peremptory  writ  was  then  issued,  command- 
ing him  absolutely  to  do  the  act  in  question,  and  to  this  writ 
no  other  return  was  allowed  than  a  certificate  of  obedience 
to  the  mandate  of  the  court.1 

§  501.  By  the  English  common-law  procedure  act  of 
18542  the  practice  and  procedure  in  mandamus  cases,  in 
that  country,  were  entirely  revolutionized,  and  most  of  the 
ancient  and  technical  learning  upon  these  subjects  would 
seem  to  have  been,  to  a  considerable  extent  at  least,  rendered 
obsolete  in  England.  This  statute  provides  that  the  plaint- 
iff in  any  action  in  any  of  the  superior  courts,  except  re- 
plevin and  ejectment,  may  indorse  upon  the  writ  and  copy 
to  be  served  a  notice  to  the  defendant  that  he  intends  to 
claim  a  mandamus,  and  he  may  thereupon  claim  in  his  dec- 
laration, together  with  any  other  demand  which  may  prop- 
erly be  enforced  in  the  action,  or  separately,  a  writ  of  man- 
damus commanding  the  defendant  to  fulfill  any  duty  in 
the  performance  of  which  plaintiff  is  interested.  The  plead- 
ings and  proceedings  are  assimilated  as  nearly  as  possible  to 
those  in  ordinary  actions  for  the  recovery  of  damages.  The 
mandamus  awarded  need  not  recite  the  declaration  or  other 
proceedings,  but  simply  commands  the  performance  of  the 

any  statute  'authorizing  the  trial  v.  County  Commissioners  of  Suvva- 

toy  jury  of  issues  of  fact  in  manda-  nee  Co.,  21  Fla.  1. 

mus  proceedings,  that  the  right  to  1 3  Black.  Com.  111. 

a  jury  trial  does  not  exist,  and  such  217  &  18  Viet.,  ch.  cxxv.     See 

issues  are  tried  by  the  court.  State  Appendix.  C. 
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duty,  and  is  in  other  respects  similar  in  form,  to  an  ordinary 
writ  of  execution,  except  that  it  runs  to  the  defendant  in- 
stead of  the  sheriff,  and  may  be  issued  in  term  or  vacation, 
returnable  forthwith.  No  return  is  allowed  except  that  of 
compliance,  and  the  writ  thus  issued  has  the  same  force  and 
effect  as  a  peremptory  mandamus  out  of  the  queen's  bench. 
The  statute  also  provides  that  upon  application  by  motion 
to  the  court  of  queen's  bench,  the  rule  may  in  all  cases  be 
made  absolute  in  the  first  instance,  if  the  court  shall  see  fit, 
and  the  writ  may  be  made  returnable  forthwith.  The  pro- 
visions of  the  common-law  procedure  act  of  1852  are  also 
extended,  so  far  as  applicable,  to  the  pleadings  and  proceed- 
ings upon  a  prerogative  writ  of  mandamus  out  of  the  queen's 
bench.  Such  are  the  leading  features  of  this  statute,  in  so 
far  as  relates  to  practice  and  procedure,  and  it  may  be  said 
to  have  entirely  changed  the  English  law  upon  this  sub- 
ject.1 And  by  the  supreme  court  of  judicature  act  of  18T3, 
the  practice  in  England  was  still  more  simplified,  it  being 
provided  that  a  mandamus  may  be  granted  by  an  interlocu- 
tory order  in  all  cases  in  which  it  shall  appear  just  or  con- 
venient.2 

§  502.  The  usual  practice  in  this  country,  in  obtaining 
the  alternative  writ,  is  to  present  to  the  court  a  formal  appli- 
cation, variously  termed  a  petition,  relation  or  complaint, 
setting  forth  in  detail  the  grounds  upon  which  the  claim  for 
relief  is  based  and  praying  the  aid  of  a  mandamus.  This 
application  is  generally  verified  by  oath,  or  supported  by 
ii  Hi  davits,  and  if  a  prima  facie  case  is  presented  warranting 
the  relief  prayed,  the  alternative  writ  issues  commanding 
the  respondent  forthwith  to  do  the  act  required,  or  to  show 
cause  why  it  should  not  be  done.  After  the  granting  of  the 
writ  three  courses  are  open  to  the  respondent:  first,  he  may 
do  the  thing  required ;  second,  he  may  in  most  of  the  states 
demur;  and  third,  he  may  make  return.  If  he  chooses  to 
demur  and  the  demurrer  is  sustained,  the  application  is  of 

- 

1  See  Appendix,  C.  236  &  37  Viet.,  ch.  66,  g  25,  subd.  8. 
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course  ended.  If  his  demurrer  is  overruled,  the  respondent 
must  then  make  return,  denying  the  allegations  of  the  writ, 
or  setting  up  new  matter  constituting  a  defense  to  the  re- 
lator's  claim.1  And  the  proceedings  are  not  to  be  assimilated 
to  proceedings  in  equity.2 

§  503.  Instead  of  issuing  the  alternative  mandamus,  as 
the  first  process  upon  the  filing  of  a  petition  showing  &prima 
facie  case,  the  courts  in  some  of  the  states  have  followed  the 
former  English  practice  of  granting  a  rule  to  show  cause. 
This  seems  to  have  been  the  former  practice  in  New  York, 
where,  instead  of  issuing  a  mandamus  in  the  first  instance, 
the  courts  granted  a  rule  to  show  cause,  and'the  question  of 
the  relator's  right  to  the  relief  sought  was  then  discussed 
upon  the  original  papers  on  which  the  rule  was  obtained 
and  the  opposing  affidavits.3  And  in  Virginia  it  was  for- 
merly held  to  be  an  indispensable  prerequisite  to  the  issuing 
of  a  mandamus  that  a  rule  to  show  cause  should  be  granted, 
although  this  might  be  waived  by  the  respondent  appearing 
and  making  return  to  the  alternative  writ.4  The  later  doc- 
trine, however,  in  that  state  is  that  a  mandamus  nisi  may 
issue  without  any  previous  rule  to  show  cause.5  So  in  "West 
Virginia  it  is  held  that  the  court  may  award  the  alternative 
writ  upon  the  filing  of  the  petition,  without  any  previous 

1  See  Swan  v.  Gray,  44  Miss.  393;  209.     As  to  the  practice  in  Con- 

Keasey  v.  Bricker,  60  Pa.   St.   9.  necticut,  see  Cook  v.  Tannar,  40 

See  Shrever  v.  Livingston  Co.,  9  Conn.  378.    And  for  an  extended 

Mo.  195;  Ex  parte  Skaggs,  19  Mo.  discussion  of  the  practice  and  pro- 

339.     In  Illinois  the  proper  prac-  cedure,  see  Fisher  v.  City  of  Charles- 

tice  is  to  present  the  application  ton,  17  W.  Va.  595;  Fishery.  Mayor, 

in  the  form  of  a  petition,  and  a  17  W.  Va.  638. 

mere  motion  will  not  suffice.    Peo-  2  Keasey  v.  Bricker,  60  Pa.  St.  9. 

pie  v.  Loomis,  94  111.  587.    As  to  3  See  Commercial  Bank  v.  Canal 

the  practice  in  the  supreme  court  Commissioners,  10  Wend.  25;  Peo- 

of  Illinois,  in  the  exercise  of  its  pie  v.  Judges    of  Washington,   1 

original  jurisdiction  in  mandamus,  Caine's  Rep.  511. 

see  People  v.  Thistlewood,  103  III.  4Dinwiddie  Justices  v.  Chester- 

139.     As,  to  the  practice  in  Ala-  field  Justices,  5  Call,  556. 

bama,  consult  Ex  parte  Candee,  48  5  Sights  v.  Yarnalls,  12  Grat.  292. 
Ala.  386;  Speed  v.  Cocke,  57  Ala. 
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rule  to  show  cause.1  And  in  Texas  it  is  held  that  no  rule  to 
show  cause  is  necessary,  the  alternative  writ  itself  being  re- 
garded as  the  equivalent  of  a  rule  to  show  cause  why  the 
peremptory  writ  should  not  issue.2 

§  504r.  In  Wisconsin  it  is  held  to  be  the  correct  practice, 
either  to  apply  to  the  court  in  the  first  instance  for  an  alter- 
native mandamus,  or  to  ask  for  a  rule  to  show  cause  why 
the  peremptory  writ  should  not  issue,  although  a  preference 
is  expressed  for  the  former  course.3  If,  however,  the  latter 
course  is  adopted,  the  rule  to  show  cause,  if  no  issue  of  fact 
is  tendered,  serves  the  same  purpose  and  performs  the  same 
functions  as  the  alternative  writ.4  But  if,  instead  of  issuing 
an  alternative  mandamus,  the  court  grants  a  rule  to  show 
cause  why  a  peremptory  mandamus  should  not  issue,  and 
upon  the  hearing  of  such  rule  the  facts  are  disputed,  it  is 
error  to  determine  the  cause  and  to  grant  the  peremptory  writ 
upon  such  hearing  upon  affidavits.  In  such  case  the  alternative 
writ  should  first  issue,  to  which  return  may  be  made,  upon 
which  a  hearing  may  be  had  in  due  course.5  But  the  practice 
of  moving  for  several  writs  of  mandamus  upon  one  and  the 
same  rule  to  show  cause  is  regarded  as  improper,  and  but 
one  writ  should  issue  on  such  rule.  The  fact,  however,  that 
too  much  is  asked  in  the  rule  does  not  necessarily  warrant 
the  court  in  discharging  it,  and  if  the  rule  has  been  entered 
against  several  parties,  against  whom  different  Avrits  are 
asked,  a  peremptory  mandamus  may  be  allowed  as  to  'one 
and  refused  as  to  the  others.  But  the  rule  would  seem  to  be 
otherwise  when  the  relator  proceeds  by  an  alternative  writ 
in  the  first  instance,6  or  when  the  application  is  made  against 
two  public  officers  jointly.7 

1  Fisher  v.  Mayor,  17  W.  Va.  628.  "    4  Attorney-General    v.    Luin,    x! 

2  Murphy  v.  Wentworth,  36  Tex.  Wis.  507;   Schend  v.  St  George's 
147.  Society,  49  Wis.  237. 

3  Attorney-General    v.    Lum,    2  5  Stater.  Supervisors  of  Delafield, 
Wis.  507;  Schend  v.  St.  George's  64  Wis.  218. 

Society,  49  Wis.  237;  State  v.  Joint        6  State  v.  Supervisors  of  Beloit, 

School  District  No.  1,  65  Wis.  631  j    20  Wis.  79. 

State  v.  Shea,  70  Wis.  104.  ?  People  v.  Yates,  40  111.  126. 
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§  505.  "When  the  aid  of  a  mandamus  is  sought  against 
inferior  courts,  the  better  practice  would  seem  to  be  to 
apply  for  the  rule  to  show  cause  and  to  allow  a  hearing 
upon  the  motion,  in  order  that  the  parties  in  interest  may 
have  a  full  opportunity  of  being  heard.1  But  if,  upon  the 
return  of  a  rule  to  show  cause  why  a  mandamus  should  not 
issue  to  compel  the  judges  of  an  inferior  court  to  sign  a 
particular  bill  of  exceptions,  it  is  shown  that  the  bill  as 
presented  was  not  true,  the  rule  will  be  discharged  and 
the  case  remitted,  in  order  that  the  relator  may  apply  for 
a  mandamus  requiring  the  judges  to  sign  a  bill  of  excep- 
tions or  to  show  cause.2  And  if  the  object  and  purpose  of 
the  rule  are  not  stated  with  sufficient  clearness  to  apprise 
the  respondent  of  the  actual  thing  sought,  the  court  will 
vacate  the  rule.8 

§  506.  Upon  the  argument  of  the  motion  for  a  manda- 
mus, upon  a  rule  to  show  cause,  the  relator,  being  the  mov- 
ing party,  properly  has  the  affirmative,  and  if  the  respond- 
ent has  been  heard  in  opposition  to  the  motion,  counsel  for 
the  relator  may  be  again  heard  in  reply.4  But  if  the  cause 
shown  against  issuing  the  alternative  writ  presents  an  issue 
of  fact  upon  a  material  point,  such  issue  should  not  be  tried 
upon  affidavits,  but  the  court  should  award  an  alternative 
mandamus,  to  'the  end  that  after  return  thereto  the  issue 
may  be  regularly  tried.5 

§  507.  As  regards  the  verification,  by  affidavit  or  other- 
wise, of  the  application  for  a  mandamus,  a  distinction  was 
early  taken  by  the  king's  bench  between  cases  where  the 
writ  was  sought  in  a  matter  of  right,  and  where  it  was  based 
upon  a  supposed  failure  of  duty ;  and  while  in  the  former 
class  of  cases  it  was  held  that  an  affidavit  was  not  required, 

1  Ex  parte  Garland,  42  Ala,  559.        4  People  v.  Throop,  12  Wend.  184, 
And  see  this  case  as  to  the  general    note;  People  v.  Treasurer  of  Wayne 
practice  in  granting  writs  of  man-    Co.,  8  Mich.  392. 

damus  and  rules  to  show  cause.  5  Schend  v.  St.  George's  Society, 

2  State  v.  Todd,  4  Ohio,  351.  49  Wis.   237.     See,  also,   State    v. 
9  Houston  v.  The  Levy  Court,  5    Mayor  of  Manitowoc,  52  Wis.  423. 

Barring.  15. 
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in  the  latter  class  the  court  would  not  proceed  unless  the 
facts  were  verified  by  affidavit.1  In  this  country  the  Eng- 
lish rule  requiring  the  application  to  be  supported  by  affi- 
davits has  not  been  very  strictly  observed,  although  it  is 
held  that  the  petition  or  application  for  the  writ  must  con- 
tain a  statement  of  all  the  facts  necessary  to  entitle  the 
injured  party  to  the  relief  sought,  and  that  these  facts  should 
be  verified  in  some  form.2  And  when  the  petition  is  re- 
quired to  be  sworn,  the  omission  of  the  affidavit  is  fatal  to 
the  proceeding.3  So  a  verification  upon  information  and 
belief  has  been  held  insufficient  to  warrant  the  relief.4  But 
a  verification  in  the  ordinary  form  of  a  jurat  to  an  affidavit 
has  been  held  sufficient.5  And  when  the  application  is  based 
upon  the  failure  of  duty  on  the  part  of  the  authorities  of  a 
municipal  corporation,  if  the  facts  set  forth  are  not  verified 
the  writ  will  be  refused,  even  though  the  facts  alleged  are 
sufficient  to  make  a  case  requiring  the  aid  of  a  mandamus.6 
But  while  it  may  be  necessary,  in  the  case  of  a  private  re- 
lator  seeking  the  extraordinary  aid  of  a  mandamus,  to  dis- 
close by  affidavit  the  essential  facts  upon  whicn  he  relies  for 
relief,  yet  the  rule  is  otherwise  when  the  writ  is  invoked 
by  the  public  prosecutor  in  behalf  of  the  public.  And  when 
the  proceedings  are  instituted  by  the  attorney-general  to- 
secure  the  performance  of  a  public  duty,  he  need  only  sug- 
gest to  the  court  the  non-performance  of  the  public  right 
and  demand  the  writ  to  compel  its  performance,  without 
verifying  his  application  by  affidavit.7 

§  508.  When  the  petition  for  mandamus  is  made  by  sev- 
eral relators  jointly  seeking  relief,  it  is  competent  for  any 
one  of  the  number  to  make  the  affidavit  verifying  the  alle- 
gations of  the  petition,  and  in  such  case  the  omission  of  the 

1  Queen  v.  Cory,  3  Salk.  230.  «  State  v.  Wright,  10  Nev.  167. 

2  People  v.  City  of  Chicago,  25  III       •  People  v.  City  of  Chicago,  25  111. 
483.  483. 

8  State  v.  Police  Jury,  33  La.  An.  7  State  v.  Wilmington  Bridge  Co., 
29.  8  Barring.  312. 

4  State  v.  School  District  No.  3, 
8  Neb.  98. 
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other  relators  to  join  in  the  affidavit  is  not  a  fatal  objection 
to  the  proceedings.1  But  when  the  relator  has  omitted  in 
the  alternative  writ  important  allegations  of  fact  necessary 
to  entitle  him  to  the  relief  sought,  he  will  not  be  allowed 
upon  the  hearing  to  supply  the  omission  by  the  affidavit  or 
application  on  which  the  alternative  writ  was  granted.2 

§  509.  In  conformity  with  the  English  rule,  it  is  held  that 
affidavits  upon  which  an  application  for  a  mandamus  is 
based  should  not  be  entitled,  since  there  is  no  cause  yet 
pending.  Thus,  when  it  is  sought  by  mandamus  to  compel 
an  inferior  court  to  give  judgment  in  a  cause  then  pending 
before  such  court,  the  affidavits  in  support  of  the  application 
should  not  be  entitled,  as  there  is  yet  no  cause  pending  in 
the  court  to  which  the  application  is  made,  and  an  indict- 
ment for  perjury  would  therefore  fail,  since  it  could  not  be 
shown  that  such  a  cause  then  existed  in  the  court  in  which 
the  affidavit  was  made.3 

§  510.  Upon  the  hearing  of  the  application  for  the  writ, 
after  return  made,  the  proper  practice  is  to  act  only  upon 
the  original  papers  and  the  return,  and  affidavits  in  behalf 
of  the  relators  which  are  intended  as  a  replication  to  the  re- 
turn are  not  admissible.  The  objection  to  receiving  such 
affidavits  is  that  they  might  contain  new  matter  which  re- 
spondents should  be  permitted  to  answer,  and  the  proceed- 
ings might  thus  be  prolonged  indefinitely.4  And  when  the 
case  is  heard  upon  the  alternative  writ  and  the  return,  affi- 
davits upon  which  the  alternative  writ  was  issued  will  not 
be  considered.8 

§  511.  When  the  respondent  desires  to  take  advantage 
of  any  defect  in  the  notice  of  the  application  for  a  manda- 
mus, he  should  do  so  in  the  first  instance,  since  by  making 

1  Cannon  v.  Janvier,  3  Houst.  27.    Pleas,  1  Wend.  291.    See  Ex  parte 

2  McKenzie  v.  Ruth,  22  Ohio  St.    La  Farge,  6  Cow.  61. 

371.  4  People  v.  Corporation  of  Brook- 

3  Haight  v.  Turner,  2  Johns.  Rep.    lyn,  1  Wend.  318. 

371 ;    People    v.    Tioga    Common       5  People  v.  Supervisors  of  Sulli- 
van Co.,  56  N.  Y.  249. 
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return  to  the  writ  he  thereby  waives  all  defects  in  the  orig- 
inal notice,  and  can  not  afterward  take  advantage  thereof.1 
And  when  the  alternative  writ  is  granted  after  argument 
and  upon  notice  and  depositions  taken  under  an  order  of  the 
court,  a  motion  to  quash  the  writ  as  improvidently  granted 
will  not  be  entertained.2 

§  512.  "We  have  elsewhere  seen  that  at  common  law  a 
writ  of  error  would  not  lie  to  the  judgment  of  an  inferior 
court  awarding  or  refusing  a  peremptory  mandamus,  but  that 
in  England  and  in  most  of  the  states  of  this  country  there  has 
been  a  departure  from  the  old  rule,  and  writs  of  error  are 
allowed.  But  as  to  the  decisions  of  inferior  courts  granting 
or  refusing  the  alternative  writ,  the  better-considered  doc- 
trine is,  that  no  writ  of  error  or  appeal  will  lie,  the  judgment 
of  the  court  being  in  no  sense  a  final  judgment  upon  a  ques- 
tion of  right  between  the  parties.3  And  to  warrant  an  appeal 
there  must  be  a  final  judgment  in  favor  of  the  relator  award- 
ing the  writ,  or  a  final  judgment  in  favor  of  respondent  dis- 
missing the  petition ;  and  no  such  final  judgment  being  shown 
an  appeal  will  be  dismissed.4  So  when  it  is  ordered  that  a 
peremptory  mandamus  issue,  with  liberty  to  the  relator  to 
take  issue  upon  the  allegations  of  the  return,  no  appeal  will 
be  allowed  from  such  order,  since  it  does  not  determine  the 
action.5  But  a  final  judgment  granting  or  refusing  a  peremp- 
tory mandamus  is  now  held  to  be  re  viewable  upon  a  writ 
of  error.6  An  appeal  will  not,  however,  lie  from  the  peremp- 

1  People  v.  City  of  Cairo,  50  111.  Grat.  292.    And  see  Etheridge  v. 
159;  McBane  v.  People,  Ib.  505.  Hall,  7  Port.  47.    In  Ohio  it  is  held 

2  State  v.  Pennsylvania  R.  Co.,  41  that  the  refusal  to  grant  the  alter- 
N.  J.  L.  250.  native  writ  is  not  re  viewable  upon 

3  Shre ver  v.  Livingston  Co.,  9  Mo.  writ  of  error  from  the  supreme 
195;  Ex  parte  Skaggs,  19  Mo.  839.  court,  and  that  the  remedy  in  such 
See,  also,  People  v.  Fairman,  91  N.  case  is  to  apply  to  the  supreme 
Y.  885.    But  in  some  of  the  states  court  for  the  writ.    State  v.  Cap- 
an  order  of  a  court  of  record  refus-  peller,  37  Ohio  St.  121. 

ing  to  award  an  alternative  man-  4  Watts  v.  President,  46  Md.  500. 

damus  is  treated  as  a  final  order  *  People  v.  Clyde,  69  N.  Y.  603. 

which  may  be  reviewed  by  an  ap-  6  State  v.  Ottinger,  43  Ohio  St. 

pellate  court.    Ex  parte  Morris,  11  457. 
31 
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tory  writ,  but  only  from  the  order  or  judgment  of  the  court 
awarding  such  writ.1 

§  513.  Since  the  power  of  issuing  writs  of  mandamus  is 
one  which  pertains  to  the  court  itself,  as  a  judicial  act,  the 
alternative  writ  can  not  properly  be  issued  by  a  clerk  of 
court  without  an  order  of  the  court  therefor.  And  a  rea- 
sonable time  should  be  allowed  by  the  court  within  which 
to  make  return,  and  the  clerk  should  not  be  allowed  to  fix 
such  time  in  his  own  discretion.2  If  sued  out  in  vacation,  it 
has  been  held  that  the  writ  should  be  made  returnable  to 
the  next  term  of  the  court,  and  that  it  was  error  to  make  it 
returnable  at  chambers,  and  to  hear  and  determine  the  case 
at  chambers  and  grant  the  peremptory  writ  upon  such  hear- 
ing.8 Being  an  extraordinary  remedy,  however,  and  one 
which  issues  only  when  the  ordinary  process  of  the  courts 
would  prove  unavailing,  it  would  seem  to  be  competent  for 
the  court  to  make  it  returnable  according  to  the  necessities 
of  the  particular  case.  And  in  the  absence  of  any  rule  fix- 
ing the  time  for  the  return,  it  is  left  to  the  discretion  and 
judgment  of  the  court  awarding  the  writ.4 

§  514:.  "We  have  already  seen  that  the  affidavits  upon 
which  the  application  for  a  mandamus  is  based  should  not 
be  entitled,  and  the  same  rule  applies  to  the  application  or 
relation  itself,  which  should  simply  be  addressed  to  the  court 
to  which  it  is  presented,  without  being  entitled  in  any  cause, 
since  the  proceedings  at  this  stage  are  merely  ex  parted  An 
objection,  however,  on  the  ground  that  the  application  is 
entitled,  being  merely  formal,  should  be  taken  in  limine. 
The  application  or  relation  should  state  facts,  and  not  mere 
evidence  or  legal  conclusions  from  facts.  And  matters  of 
which  the  court  will  take  judicial  notice,  or  which  would 
properly  appear  by  way  of  defense,  need  not  be  stated,  but 

1  State  v.  Supervisors  of  Delafield,       *  State  v.  Jones,  1  Ired.  129. 

64  Wis.  218.  5  Chance  v.  Temple,  1  Iowa,  17& 

2  People  v.  Brooks,  57  EL  142.  And  see  Price  v.  Earned,  Ib.  473. 

3  Murphy  v.  Wentworth,  36  Tex. 
147. 
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it  should  always  appear  that  the  inferior  tribunal  or  officer 
against  whom  the  writ  is  sought  is  legally  required  to  per- 
form the  desired  act.1 

§  515.  When  the  application  has  once  been  made  and 
refused,  the  courts  are  exceedingly  averse  to  granting  the 
writ  upon  a  subsequent  application,  holding  that  the  parties 
should  come  prepared  with  proper  materials  in  the  first  in- 
stance.2 And  when  a  mandamus  is  denied  upon  the  ground 
of  want  of  demand  and  refusal  to  perform  the  act  sought,  it 
is  held  that  the  writ  will  not  be  granted  upon  a  new  appli- 
cation, even  though  it  show  a  demand  and  virtual  refusal, 
since  the  former  application  was  denied.3  But  it  is  held 
that  the  objection  for  want  of  demand  and  refusal  should 
be  taken  at  the  outset  of  the  argument  upon  the  rule  to 
show  cause,  and  that  it  will  not  avail  at  a  later  stage  of  the 
proceedings,4  or  upon  an  appeal  from  a  judgment  awarding 
the  peremptory  writ.5 

§  516.  As  regards  the  time  when  the  application  should 
be  made,  it  is  believed  to  be  the  usual  practice,  under  the 
statutes  of  most  of  the  states,  to  entertain  applications  for 
the  alternative  writ  at  any  time,  either  in  term  or  in  vaca- 
tion. In  Alabama,  however,  it  is  held  that,  in  the  absence 
of  any  statute  upon  the  subject,  the  application  should  be 
made  to  the  court  only  in  term  time,  and  that  it  is  improp- 
erly made  to  a  judge  in  vacation.6 

§  517.  Service  of  the  alternative  writ  is  usually  made 
upon  the  person  or  officer  who  is  to  perform  the  required 
act,  or  whose  duty  it  is  to  make  return.  In  cases  of  munici- 
pal corporations,  the  practice  was  early  established  of  de- 
livering the  writ  to  the  mayor,  as  being  the  "  most  visible 

1  Chance  v.  Temple,  1  Iowa,  179.        s  City  of  Chicago  v.  Sansuin,  87 

2  Queen  v.  Pickles,  8  Ad.  &  K    111.  182. 

(N.  S.)  599,  note  b.  *Ex  parte  Grant,  6  Ala.  91.    As 

3  Ex  parte  Thompson,  6  Ad.  &  E.  to  the  power  to  issue  the  writ  in 
(N.  S.)  721 ;  Queen  v.  Mayor  of  Bod-  vacation  in  Colorado,  see  People  v. 
min  (1892),  2  Q.  B.  21.  Trustees  of  Ouray,  4  Colo.  291. 

4  Queen  v.  Gamble  8  Per.  &  Dav. 
123,  note  d. 
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part "  of  the  corporation.1  And  when  the  alternative  writ 
issues  against  a  city  and  its  mayor  and  aldermen,  requiring 
them  to  do  some  act  in  their  official  capacity,  service  upon 
the  mayor  is  sufficient  for  the  purpose  of  procuring  an  an- 
swer from  the  corporation  to  show  cause  why  the  peremp- 
tory writ  should  not  issue.2  In  mandamus  to  a  board  of 
county  supervisors,  the  original  writ  should  be  delivered  to 
the  chairman  of  such  board,  and  a  copy  should  be  delivered 
to  each  of  the  other  members.3  And  acceptance  of  service 
by  a  clerk  of  such  board,  although  stated  to  be  "  by  order 
of  the  board,"  is  insufficient.4  As  regards  the  manner  of 
serving  the  alternative  writ  or  the  rule  to  show  cause,  it 
would  seem,  in  the  absence  of  any  imperative  statute  requir- 
ing personal  service,  that  such  service  is  not  absolutely  nec- 
essary before  granting  the  peremptory  writ,  except  to  lay 
the  foundation  for  proceedings  in  attachment  for  contempt 
in  violating  the  writ.5  And  after  the  respondent  has  made 
return  to  the  alternative  writ  upon  the  merits,  he  can  not  set 
up  as  a  further  return  that  he  was  not  served  with  any  no- 


1  Queen  v.  Chapman,  6  Mod,  Rep. 
152;  King  v.  Mayor  of  Exeter,  12 
Mod.  Rep.  251. 

'  Hitchcock  v.  City  of  Galveston, 
48  Fed.  Rep.  640. 

3  State  v.  Supervisors  of  Mineral 
Point,  22  Wis.  396.  In  State  v.  Su- 
pervisors of  Lincoln,  67  Wis.  274, 
where  the  action  was  brought 
against  a  board  of  town  super- 
visors, it  was  held  that  service  by 
leaving  a  copy  of  the  alternative 
-vrit  with  the  supervisors,  at  the 
same  time  showing  them  the  orig- 
inal, was  good.  And  in  the  same 
case  it  was  held  that,  since  manda- 
mus is  substantially  an  ordinary 
civil  action,  in  the  absence  of  any 
statute  prescribing  a  different 
method  of  service,  service  of  the 


alternative  writ  in  the  same  man- 
ner in  which  an  ordinary  summons 
is  served  is  sufficient  In  Missouri 
it  is  held  that  service  of  the  alter- 
native writ  by  delivering  a  copy, 
at  the  same  time  showing  the  orig- 
inal, is  a  sufficient  service.  St. 
Louis  County  Court  v.  Sparks,  10 
Mo.  118.  But  in  Kansas,  when  the 
peremptory  writ  issues  against  the 
mayor  and  members  of  the  com- 
mon council  of  a  city,  it  is  held 
that  service  should  be  made  by 
serving  an  original  upon  each  of 
the  defendants,  and  that  the  de- 
livery of  a  certified  copy  is  insuffi- 
cient. State  v.  King,  29  Kan.  607. 

*  Downs  v.  Supervisors,  4  Bissell, 
508. 

5  State  v.  Jones,  1  Ired.  129. 
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tice  of  the  proceeding  other  than  the  alternative  writ.1  Xor 
is  it  necessary,  for  the  purposes  of  awarding  the  peremptory 
writ  or  an  attachment  for  contempt  in  violating  it,  that  the 
alternative  mandamus  should  have  been  served  by  an  officer 
of  the  court  duly  authorized  to  serve  process,  it  being  re- 
garded more  in  the  nature  of  an  ordinary  rule,  which  may 
be  served  by  an  attorney  or  other  person.2  And  service  by 
delivering  a  copy  of  the  original  writ  will  not  be  set  aside 
because  the  original  was  not  served  and  was  not  shown  to 
the  person  on  whom  service  was  made.3  But  it  has  been 
held  that  service  by  reading  or  merely  offering  to  read  the 
writ  to  the  respondent,  the  officer  retaining  the  writ  on 
which  to  make  his  return,  like  an  ordinary  process,  was  insuf- 
ficient.4 

§  517#.  When  the  writ  is  sought  to  compel  the  perform- 
ance of  a  duty  by  a  railway  company  it  should  be  directed 
to  the  corporation  as  such,  and  should  be  served  upon  the 
officers  of  the  corporation  who  have  the  power  and  whose 
duty  it  is  to  execute  it,  and  against  whom  an  attachment 
might  issue,  if  necessary,  to  enforce  obedience  to  the  man- 
date of  the  court.5  If  the  writ  is  directed  to  a  foreign  cor- 
poration, such  as  a  railway  company,  engaged  in  business 
in  the  state,  to  enforce  a  duty  growing  out  of  such  business, 
it  may  be  served  upon  any  officer  of  the  corporation  within 
the  state  upon  whom  service  could  have  been  made  at  com- 
mon law  upon  a  domestic  corporation.  In  other  words,  the 
service  should  be  upon  the  chief  officer  of  the  corporation,  or 
upon  that  select  body  within  it  whose  province  it  is  to  put 
in  motion  the  machinery  necessary  to  the  performance  of 
the  duty  in  question,  or  upon  such  superior  officer  as  would 
be  expected  to  execute  the  order.6 

1  Ed  wards  v.  United  States,  103       6  State  v.  Pennsylvania  R  Co.,  41 
U.  S.  471.  N.  J.  L.  250;  S.  C.,  42  N.  J.  L.  490. 

2  People  v.  Pearson,  3  Scam.  274        6  State  v.  Pennsylvania  R.  Co.,  42 

3  Queen  v.  Birmingham,  etc.  R.  N.  J.  L.  490.    In  Nevada  it  is  held 
Co.,  1  El.  &  Bl.  293.  that  when  the  proceeding  is  insti- 

4Ladue  v.  Spalding,  17  Mo.  159.    tuted  against  a  board  of  trust<  <  s  ,.f 
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§  518.  Questions  of  costs,  in  granting  or  withholding 
relief  by  mandamus,  are  usually  regulated  by  statute,  or  left 
to  be  determined  in  the  discretion  of  the  court,  and  are 
hence  not  susceptible  of  being  regulated  or  determined  by 
fixed  and  definite  rules.  When  the  application  for  the  man- 
damus is  merely  exparte,  it  would  seem  that  costs  should  not 
follow  its  denial.  But  when  notice  of  the  motion  is  given 
to  the  adverse  party,  which  he  opposes,  and  the  law  is  so 
plainly  against  the  relator  that  the  application  is  denied, 
costs  may  be  awarded  against  him.1  And  under  a  statute 
providing  that,  unless  otherwise  directed  by  law  or  by  the 
court,  costs  shall  follow  the  event  of  every  action,  it  is  held 
that  proceedings  in  mandamus  are  not  to  be  excepted  from 
the  general  rule,  and  are  governed  by  the  statute.2  If,  how- 
ever, it  appears  from  the  return  to  the  alternative  writ  that 
the  respondent  did  not  intend  any  evasion  of  duty,  and  that 
he  has  fully  complied  with  the  requirements  of  the  writ,  it 
is  proper  to  dismiss  the  proceedings  without  costs.3 

§  519.  In  the  matter  of  amendments  there  would  seem 
to  be  no  reason  why  proceedings  in  mandamus  should  not 
be  governed  by  the  same  rules  which  prevail  in  the  case  of 
ordinary  legal  remedies.  And  the  alternative  writ  may  be 
altered  or  amended  so  as  to  preserve  the  symmetry  of  the 
proceedings  and  to  make  it  conformable  thereto.4  The 
courts  will  not,  however,  ordinarily  permit  the  peremptory 
writ  to  be  amended ;  but  if  it  demands  more  than  the  relator 

a  corporation,  while  it  would  seem  the  peremptory  writ,  see  State  v. 

to  be  the  better  practice  to  serve  County  Clerk  of  Manitowoc  Co.,  48 

each  individual  trustee,  yet  service  Wis.  112.    See  as  to  costs,  in  South 

upon  the  president  of  the  board  is  Carolina,  State  u.  County  Treas- 

sufficient    State  v.  Wright,  10  Nev.  urer,  10  Rich.  (N.  S.)  40.   As  to  costs 

167.  in  Oregon,  see  Bush  v.  Geisy,  16 

1  Ex  parte  Root,  4  Cow.  548.   And  Oreg.  355. 

see  People  v.  Supervisors  of  Coluni-  *  State  v.  Acting  Board  of  Alder- 

bia,  5  Cow.  291.  men,  1  Rich.   (N.  S.)  30;  State  v. 

aFox  v.  Whitney,  32  N.  H.  408.  Gibbs,  13  Fla.  55;  United  States  v. 

3  State  v.  Bonnifield,  10  Nev.  401.  Union  Pacific  R.  Co.,  4  Dillon,  479. 

As  to  the  effect  of  a  judgment  for  See,  also,  State  v.  Francis,  95  31o. 

costs  separate  from  that  awarding  44;  State  v,  Baggott,  96  Mo.  63. 
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is  entitled  to  under  his  alternative  writ,  it  may  be  set  aside, 
and  the  relator  may  amend  the  alternative  writ  and  then  be 
entitled  to  a  peremptory  mandamus.1 

§  520.  The  doctrine  is  regarded  as  well  settled  in  Eng- 
land that  when  the  rule  for  the  alternative  writ  has  been 
discharged  because  of  defects  in  the  affidavit  upon  which 
the  application  was  based,  it  can  not  afterward  be  granted 
upon  an  amendment  to  the  affidavit,  the  only  recognized 
exceptions  to  the  rule  being  in  cases  where  the  amendment 
is  merely  in  matter  of  form,  as  in  the  title  of  the  cause  or 
the  jurat.2  But  when  the  return  is  so  defective  that  a  de- 
murrer thereto  would  have  been  sustained,  but  instead  of 
demurring  a  material  issue  has  been  joined  and  tried  by 
a  jury,  leave  may  be  allowed  to  file  an  amended  return.3 

§  521.  Since  the  issuing  of  an  alternative  mandamus 
upon  an  ex  parte  application  is  not  at  all  conclusive  upon 
the  real  merits  of  the  controversy  or  the  sufficiency  of  the 
application,  it  follows  that  the  respondent  should  be  allowed 
an  opportunity  of  testing  the  sufficiency  of  the  alternative 
writ,  or  of  the  application  therefor,  before  being  compelled 
to  make  return.  Such  an  opportunity  is  usually  afforded 
by  a  motion  to  quash  the  alternative  mandamus,  which  may 
be  grounded  either  upon  defects  in  substance  or  in  form. 
The  motion  to  quash  in  mandamus  cases  performs  the  func- 
tions of  a  demurrer  to  a  declaration  in  an  ordinary  action 
at  common  law,  and  it  is  regarded  as  the  appropriate  means 
of  testing  the  sufficiency  of  the  application.4  And  it  is  held 
that  the  respondent  is  not  bound  to  present  his  objections 
to  the  writ  by  return,  but  may  in  lieu  thereof  raise  all  ob- 
jections by  a  motion  to  quash  the  alternative  writ,  and  upon 
this  motion  he  is  always  entitled  to  be  heard.5  If  the  mo- 
tion to  quash  is  overruled,  the  proper  practice  is  to  allow 

1  Commissioners  of  Columbia  v.        3  State  v.  School  Land  Commis- 
King,  13  Fla.  451.  sioners,  9  Wis.  200. 

2  Queen  v.  Great  Western  R  Co.,        4  State  v.  Lean,  9  Wis.  279. 

5  Ad.  &  E.  (N.  S.)  597.  »  Harwood  v.  Marshall,  10  Md.  451. 
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the  respondent,  if  he  desires,  further  time  to  make  return.1 
If  the  motion  is  sustained,  leave  may  be  given  to  amend.2 

§  522.  Any  variance  in  substance  between  the  order  of 
the  court  and  the  terms  of  the  alternative  writ,  by  which 
the  character  of  the  act  to  be  performed  is  changed,  consti- 
tutes such  a  defect  as  may  be  taken  advantage  of  by  a  mo- 
tion to  quash.3  And  in  general  it  may  be  said  that  since  it 
is  incumbent  upon  the  relator  to  show  a  clear  right  to  the 
relief  before  it  is  awarded,  a  motion  to  quash  the  alternative 
mandamus  will  be  sustained  when  he  fails  to  show  such 
right.4  So  if  the  alternative  writ,  as  well  as  the  petition  on 
which  it  is  granted,  is  defective  in  substance,  a  motion  to 
quash  will  be  sustained.5  But  in  Iowa  it  is  held  that  when 
it  appears  from  the  petition  that  the  relator  has  a  plain  and 
adequate  remedy  in  another  form  of  action,  the  objection 
should  be  raised  by  demurrer  and  not  by  motion  to  dismiss 
the  action.6 

§  523.  Under  the  English  practice,  all  objections  to  the 
alternative  writ,  in  limine,  should  be  raised  by  motion  to 
quash,  before  return  made,  and  by  making  return  the  re- 
spondent is  usually  precluded  from  raising  any  objections 
to  the  writ  itself.7  And  after  return  made  and  issue  tried 
thereon,  the  courts  will  not  quash  the  writ  upon  grounds 
which  might  properly  have  been  urged  against  making  the 
rule  for  the  mandamus  absolute,  as  that  the  prosecutor  had 
deceived  the  court  in  obtaining  the  writ.8  In  this  country 
the  tendency  hais  been  toward  a  less  stringent  practice,  and 
it  is  held  that  a  motion  to  quash  for  defects  in  substance  will 

1  State  v.  Lean,  9  Wis.  279.  5  McCoy  v.  Justices  of  Harriett 

2  State  v.  Hastings,  10  Wis.  518.    Co.,  5  Jones,  265. 

See  State  v.  El  wood,  11  Wis.  17;  6  Meyer  v.  County  of  Dubuque, 

State  v.  Slaven,  Ib.  153.  43  Iowa,  592. 

3  Hawkins  v.  More,  3  Ark.  345.  7  King  v.  Mayor  of  York,  5  T.  R. 

4  State  v.  Hastings,  10  Wis.  518;  66. 

State  v.  El  wood,  11  Wis.  17;  State        8  Queen  v.  Mayor  of  Stamford,  6 
v.  Slaven,  Ib.  153.    See,  also,  Amer-    Ad.  &  E.  (N.  S.)  433. 
ican    Casualty    Insurance    Co.    v, 
Fyler,  60  Conn.  448. 
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lie,  even  after  return  made.1  Bat  as  regards  objections  of  a> 
merely  formal  and  technical  nature,  the  English  practice  still 
prevails,  and  it  is  held  that  all  such  objections  should  be 
urged  by  motion  to  quash  in  the  first  stage  of  the  proceed- 
ings, and  they  will  not  be  allowed  to  prevail  after  return.2 

§  524.  As  a  matter  of  convenience  it  is  frequently  stipu- 
lated by  counsel  that  the  petition  or  application  for  the 
alternative  mandamus  shall  stand  for  the  writ  itself.  In 
such  cases  a  motion  to  quash  has  the  effect  of  fully  present- 
ing to  the  court  for  its  decision  the  questions  raised  by  the 
application,  and  whether  it  shows  a  right  to  the  relief  sought. 
In  other  words,  the  motion  to  quash  performs  in  such  case 
the  functions  of  a  demurrer,  and  brings  the  law  of  the  case 
fully  before  the  court.  All  the  facts  which  are  sufficiently 
pleaded  are  admitted  by  the  motion,  and  the  principal  ques- 
tion presented  is,  whether  enough  is  shown  in  the  petition 
or  application  to  entitle  the  relator  to  a  peremptory  man- 
damus.3 

§  525.  "When  the  return  to  the  alternative  writ  specifies 
and  sets  out  in  detail  the  objections  to  granting  the  relief 
sought,  such  objections  being  in  the  nature  of  a  demurrer  to 
the  writ,  the  effect  of  quashing  that  portion  of  the  return  is 
regarded  as  equivalent  to  overruling  a  demurrer  to  the  alter- 
native writ,  and  although  such  practice  is  deemed  irregular, 
the  court  may  treat  the  questions  presented  as  arising  on 
demurrer.4 

§  526.  As  to  the  form  of  entering  judgment,  when  the 
relator  fails  to  make  out  a  case  entitling  him  to  the  peremp- 
tory writ,  it  is  held  to  be  the  proper  practice  to  enter  the 
judgment  that  the  respondent  go  without  day,  and  that  he 
recover  of  the  relator  his  costs.5  And  it  is  improper,  in  such 

1  Hawkins  v.  More,  8  Ark.  345.  see  People  v.  Board  of  Supervisors, 

2  Fuller  v.  Trustees,  6  Conn.  532.  45  CaL  895. 

3  People  v.  Salomon,  51  111.  40.  8  Tucker  v.  Justices  of  Iredell,  1 

4  County  Court  of  Madison  v.  Peo-  Jones,  451 ;  State  v.  Deane,  23  Fla. 
pie,  58  111.  456.    As  to  the  practice  121. 

upon  a  frivolous  and  sharu  return, 


490  MAXDAMUS.  [PART  i. 

case,  to  enter  judgment  that  the  writ  be  quashed,  since  such 
judgment  is  appropriate  only  when  the  petition  does  not  dis- 
close a  case  coming  within  the  legitimate  scope  of  the  writ 
of  mandamus,  or  when  it  is  informal  or  defective.1 

§  527.  When  exceptions  to  the  return  are  overruled  and 
the  relator  asks  leave  to  plead  over,  his  motion  should  be 
granted,  the  proceedings  being  assimilated  as  nearly  as  pos- 
sible to  pleadings  in  ordinary  actions.2  And  when,  upon  re- 
turn or  answer,  the  relator  moves  for  a  peremptory  writ  upon 
the  pleadings,  the  effect  of  such  motion  is  the  same  as  that 
of  a  demurrer  to  the  return  for  not  stating  facts  sufficient  to 
constitute  a  defense.8  So  a  motion  for  a  peremptory  writ, 
notwithstanding  the  return,  operates  as  a  demurrer  to  the 
return  and  admits  the  truth  of  every  material  allegation 
which  is  sufficiently  pleaded.4  So  when  respondent  submits 
.affidavits  in  opposition  to  the  motion  for  the  peremptory 
writ,  and  the  relator  proceeds  to  argue  and  submit  the  mo- 
tion without  submitting  further  papers,  such  practice  is 
equivalent  to  a  demurrer  to  the  facts  averred  by  the  re- 
spondent.5 But,  while  the  relator  is  entitled  to  the  benefit 
of  all  admissions  contained  in  the  return,  if  the  case  is 
brought  to  argument  upon  the  alternative  writ  and  the  re- 
turn, he  can  not  insist  upon  facts  alleged  in  his  petition  for 
the  mandamus,  or  in  the  accompanying  affidavits.6 

§  528.  The  practice  in  the  United  States  courts  in  cases 
of  mandamus,  prior  to  the  act  of  congress  of  June  1,  1872,7 
was  substantially  identical  with  the  practice  at  common 
law.  That  act  provided  that  the  circuit  and  district  courts 
of  the  United  States,  in  other  than  equity  and  admiralty 
causes,  shall  conform  as  near  as  may  be  in  their  practice 
and  pleadings  to  the  practice  in  the  state  courts  where  they 
are  situated.  The  effect  of  this  statute  upon  the  practice 

1  Tucker  v.  Justices  of  Iredell,  1  4  State  v.  Smith,  104  Mo.  661. 
Jones,  451.   But  see  State  v.  Barnes,  6  People  v.  Fairman,  91  N.  Y.  385. 
25  Fla.  298.  6  People  v.  Commissioner  of  State 

2  State  v.  Jones,  10  Iowa,  65.  Laud  Office,  19  Mich.  470. 

8  People    v.   Supervisors  of  San        7 16  Statutes  at  Large,  197. 
Francisco,  27  Cal.  655. 
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in  cases  where  the  jurisdiction  by  mandamus  is  exercised  by 
these  courts  as  ancillary  to  their  existing  jurisdiction  con- 
ferred by  law  does  not  seem  to  have  been  settled  by  any 
direct  adjudication.  It  is  held,  however,  that  this  act  does 
not  apply  to  proceedings  by  mandamus  in  the  federal  courts 
in  case  of  a  special  jurisdiction,  created  and  conferred  by  a 
special  act  of  congress  for  that  purpose,  as  under  the  act  of 
March  3, 18Y3,1  which  provides  that  the  proper  circuit  court 
of  the  United  States  shall  have  jurisdiction  to  hear  and  de- 
termine all  cases  of  mandamus  to  compel  the  Union  Pacific 
Railway  Company  to  operate  its  road  as  required  by  law. 
And  in  cases  arising  under  this  statute  the  courts  will  still 
be  governed  by  the  rules  of  practice  prevailing  at  common 
law.2 

1 17  Statutes  at  Large,  509.  2  United  States  v.  Union  Pacific 

R  Co.,  2  Dili  527. 
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§  529.    Distinction  between  alternative  and  peremptory  writs, 

530.  General  nature  of  the  alternative  writ. 

531.  Origin  of  term  "mandamus";  writ  bears  name  of  state  or  sov- 

ereign. 

532.  Form  of  writ;  distinction  as  to  the  discretionary  nature  of  act 
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§  529.  Writs  of  mandamus,  as  employed  in  the  courts  of 
England  and  of  this  country,  are  divided  into  two  general 
classes,  whose  distinguishing  features  are  clearly  marked  and 
universally  recognized.  These  are  the  alternative  and  the 
peremptory  writ,  which  sustain  toward  each  other  a  rela- 
tion somewhat  akin  to  that  of  original  and  final  process  in 
an  ordinary  action  at  law.  The  chief  points  of  difference 
between  these  two  writs,  or  rather  forms  of  the  same  writ, 
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relate  to  the  time  when  they  are  issued,  and  their  nature  as 
admitting  of  answer  or  return.  The  alternative  writ  issues 
in  the  earlier  stages  of  the  cause,  in  some  cases  upon  a  rule 
to  show  cause,  in  others  upon  a  formal  petition  or  applica- 
tion without  such  rule.1  In*  either  event,  its  purpose  is  one 
and  the  same,  namely,  to  apprise  the  respondent  of  the  nat- 
ure and  grounds  of  the  relator's  claim  for  relief,  and  to  af- 
ford him  an  opportunity  of  performing  the  act  required,  or 
of  showing  cause  to  the  contrary.  It  therefore  concludes 
with  a  clause  in  the  alternative,  commanding  the  respond- 
ent to  perform  the  duty  in  question,  or  to  show  cause  by  a 
given  day  why  he  should  not  perform  it,  and  it  is  from  this 
clause  that  the  alternative  writ  derives  its  name.  It  follows 
necessarily,  from  the  object  as  well  as  the  structure  of  the 
alternative  writ,  that  it  admits  of  an  answer  or  return,  in 
which  the  respondent  may  set  forth  the  reasons  why  he 
should  not  yield  obedience  to  the  mandate  of  the  court.  The 
peremptory  mandamus,  as  we  shall  hereafter  see,2  is  the 
final  mandate  of  the  court,  granted  after  full  hearing  and 
satisfactory  proof,  commanding  the  respondent  forthwith  to 
perform  the  duty  in  question.  It  is  absolute  and  peremp- 
tory in  its  nature,  admitting  of  no  answer  or  return,  and  to 
its  mandate  the  respondent  is  required  to  yield  implicit 
obedience,  under  pain  of  attachment  for  a  contempt  of  court.8 
§  530.  In  its  form  the  alternative  mandamus  is  simply 
a  command  of  the  court  that  the  person  to  whom  it  is  di- 
rected shall  perform  a  particular  act  or  duty  therein  speci- 
fied, in  favor  of  the  relator  or  prosecutor,  whose  right  is 
stated  by  way  of  inducement,  or  that  cause  be  shown  to  the 
contrary  within  a  given  time.  In  its  general  features  it  has 
been  compared  to  a  declaration'  in  an  ordinary  action  at  law, 
it  being  the  province  of  each  to  notify  the  opposing  party  of 
the  cause  of  action  and  of  the  particular  relief  claimed.4 
And  the  alternative  writ  may  be  said  to  combine  the  double 

1  See  §§  500,  502,  503,  ante.  *  See  Canal  Trustees  r.  People,  12 

2  See  chapter  X,  post.  111.  ~'5 1. 

3  See  chapters  X  and  XI,  post. 
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functions  of  process  and  pleading  in  the  same  cause,  to  the 
extent  that  it  serves  to  bring  the  respondent  into  court,  as 
well  as  to  apprise  him  definitely  of  the  grounds  of  action 
against  him.  Although  largely  subject,  however,  to  the  or- 
dinary principles  and  rules  of  pleading,  it  is  more  frequently 
spoken  of  as  a  process  or  writ  than  as  a  form  of  pleading. 
And  it  has  been  held  to  partake  of  the  nature  of  an  ordinary 
rule  of  court,  to  the  extent  that  it  may  be  served  by  an  at- 
torney or  other  person,  official  service  by  an  officer  of  court 
not  being  required.1 

§  531.  The  term  mandamus,  as  applied  both  to  the  alter- 
native and  to  the  peremptory  writ,  seems  to  owe  its  origin  to 
that  large  class  of  mandates,  or  letters  missive,  by  which  the 
sovereign  of  England  formerly  directed  the  performance  of 
any  desired  act  at  the  hands  of  his  subjects,  in  which  the 
word  "  mandamus  "  was  always  employed.  These  mandates, 
however,  bore  no  other  resemblance  to  the  present  writ  of 
mandamus  than  the  name,  and  were  in  no  sense  judicial 
writs,  although  they  may  be  regarded,  to  the  extent  here  in- 
dicated, as  the  germ  of  the  present  writ.  Being  originally 
a  prerogative  writ  in  England,  and  still  preserving  many  of 
its  prerogative  features,  it  always  issues,  in  that  country,  in 
the  name  of  the  sovereign.  In  the  United  States,  although 
the  prerogative  theory  of  the  writ  is  generally  discarded,2 
writs  of  mandamus  still  bear  the  name  of  the  state  as  prose- 
cutor, although  the  object  sought  may  be,  and  usually  is,  the 
enforcement  of  merely  private  rights.3  It  seems,  however, 
to  be  the  growing  tendency  of  the  courts  in  this  country  to 
regard  the  use  of  the  name  of  the  state  or  sovereignty  as 
merely  nominal,  since  the  writ  is  generally  considered  as  a 
civil  remedy.4 

1  People  v.  Pearson,  3  Scam.  274        8  State  v.  Commissioners  of  Perry, 
See,  also,  State  v.  Jones,  1  Ired.  129.    5  Ohio  St.  497;  Chance  v.  Temple, 

2  See  Commonwealth  v.   Denni-    1  Iowa,  179. 

son,  24  How.  66;  Kendall  v.  United        *  Brower  v.  O'Brien,  2  Ind.  42a 
States,  12  Pet.  527;  Oilman  v.  Bas- 
sett,  33  Conn.  298. 
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§  532.  An  important  distinction  is  to  be  observed,  as  re- 
gards the  form  of  the  alternative  mandamus,  between  cases 
where  it  is  granted  to  compel  the  performance  of  a  plain  and 
unmistakable  official  duty,  ministerial  in  its  nature  and  in- 
volving the  exercise  of  no  official  judgment,  and  cases  where 
it  issues  to  public  officers  merely  to  set  them  in  motion  and 
to  compel  them  to  act  upon  matters  resting  within  their  dis- 
cretion. And  while,  in  the  former  class  of  cases,  it  is  proper 
for  the  writ  to  designate  specifically  the  precjse  act  or  thing 
whose  performance  is  required,  in  the  latter  class  the  writ 
should  run  in  general  terms,  merely  commanding  the  offi- 
cers to  act  upon  the  matter  in  question,  without  directing 
them  to  act  in  any  particular  manner  or  to  reach  any  given 
result.1 

§  533.  The  principle  just  considered  applies  with  equal 
force  in  determining  upon  the  form  of  the  writ  when  granted 
against  subordinate  courts  for  the  purpose  of  setting  them 
in  motion.  And  when  the  writ  issues  to  compel  a  subordi- 
nate court  to  act  upon  some  matter  properly  within  its  juris- 
diction, it  will  not,  in  terms,  prescribe  the  nature  of  the 
judgment  to  be  rendered,  or  the  person  in  whose  favor  the 
court  shall  decide,  but  will  merely  command  the  court  to. 
proceed  and  determine  the  matter  in  controversy,  leaving  it 
to  render  such  judgment  as  it  may  deem  just.2  So  when  the 
writ  is  granted  against  the  judge  of  an  inferior  court  to  pro- 
cure the  signing  of  a  bill  of  exceptions,  it  should  in  no  event 
command  him,  in  terms,  to  sign  a  bill  absolutely  as  presented, 
but  only  to  sign  it  after  being  duly  settled,  leaving  the  dis- 
cretion of  the  judge  untrammeled  as  to  what  the  contents  of 
the  bill  shall  be.3  So,  too,  when  the  aid  of  mandamus  is 
sought  to  compel  an  inferior  court  to  approve  the  sureties 
upon  an  official  bond,  it  is  regarded  as  the  correct  practice 

1  People  v.  Supervisors  of  Dutch-       2  Life  &  Fire  Insurance  Co.  v. 
ess.   1   Hill,  50;  HumboMt  Co.  v.    Adams,  9  Pet.  573. 
( 'ounty  Commissioners  of  Church-        3  People  v.  Lee,  14  Cal.  510. 
ill,  G  Nev.  30;  People  v.  Brennan, 
33  Barb.  651. 
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to  so  frame  the  alternative  writ  as  to  direct  the  court  to 
proceed  and  act  upon  the  application,  and  to  hear  testimony 
offered  as  to  the  sufficiency  of  the  sureties,  and  to  approve 
them  if  sufficient.1 

§  534.  If,  however,  the  aid  of  mandamus  is  invoked  to 
compel  a  court  to  perform  an  act  of  a  ministerial  nature, 
concerning  which  it  is  vested  with  no  discretionary  powers, 
there  would  seem  to  be  no  impropriety  in  the  alternative 
writ  containing  a  direct  and  formal  command  to  the  court 
to  do  the  particular  thing  required.  Thus,  when  a  subordi- 
nate court  has  no  power  by  law  to  set  aside  verdicts  or  to 
grant  new  trials,  and  it  is  its  plain  duty  to  enter  judgment 
upon  a  verdict  rendered,  it  is  proper  for  the  writ  to  com- 
mand the  court  in  positive  terms  to  enter  the  judgment.2 
So  when  the  signing  of  judgment  is,  under  the  laws  of  a 
state,  a  necessary  and  absolute  duty  on  the  part  of  the  judge, 
without  which  the  judgment  can  not  be  enforced,  the  writ 
may,  in  terms,  command  the  signing  of  the  judgment,  the 
act  of  affixing  the  signature  being  regarded  as  a  purely  min- 
isterial duty.3 

§  535.  Upon  principles  analogous  to  those  just  consid- 
ered, the  form  of  the  writ  may  be  determined  in  cases  where 
it  is  applied  to  set  in  motion  municipal  officers,  and  to  com- 
pel the  auditing  of  claims  and  demands  against  municipal 
corporations.  And  when  the  writ  issues  to  compel  munici- 
pal authorities  or  boards  to  audit  and  pass  upon  demands 
against  the  municipality,  it  should  be  limited  in  form  and 
terms  to  merely  setting  the  officers  in  motion  and  requiring 
them  to  act,  without  directing  them  to  render  any  particular 
decision,  or  to  audit  the  demands  at  any  given  amount.4 

1  State  U.Howard  Co.  Court,  41  Francisco,  11  Cal.  42;  Furman  v. 
Mo.  247.  Knapp,  19  Johns.  Rep.  248;  Bright 

2  Cortleyou  v.  Ten  Eyck,  2  Zab.  v.    Supervisors   of   Chenango,    18 
45.    See,  also,  Lloyd  v.  Brinck,  35  Johns.  Rep.  242;  People  v.  Super- 
Tex.  1.  visors  of  N.  Y.,  32  N.  Y.  473;  Peo- 

3  Life  &  Fire   Insurance  Co.  v.  pie  v.  Supervisors  of  Delaware  Co., 
Wilson's  Heirs,  8  Pet  291.  45  N.  Y.  196;  People  v.  Supervisors 

4  See  People  v.  Supervisors  of  San  of  Macomb  Co.,  3  Mich,  475. 
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When,  therefore,  it  is  sought  to  require  such  officers  to 
audit  a  particular  demand,  and  to  draw  their  warrant  for 
Its  payment,  instead  of  directing  them  to  audit  the  demand 
at  a  given  sum,  the  direction  should  be  to  audit  the  claim 
and  to  issue  their  warrant  for  such  sum  as  they  may  allow.1 

§  536.  As  regards  the  contents  of  the  alternative  writ, 
the  general  rule  is  that  it  should  contain  all  matters  neces- 
sary to  entitle  the  relator  to  the  relief  claimed.  In  other 
words,  it  should  allege  all  the  facts  which  go  to  constitute 
the  duty,  and  which  induce  the  obligation  on  the  part  of 
respondent,  to  perform  the  act  required.2  And  the  grava- 
men of  the  complaint,  as  stated  in  the  inducement  of  the 
writ,  must  be  distinctly  charged,  since  the  courts  will  infer 
no  fault  or  dereliction  on  the  part  of  the  respondent  for  the 
purpose  of  sustaining  the  writ.3  But  a  mere  recital  in  the 
writ  of  a  statute,  out  of  which  it  is  claimed  the  duty  arises 
whose  enforcement  is  sought,  will  not  be  deemed  a  fatal  ob- 
jection when  enough  is  recited  to  sustain  the  relator's  case.4 
And  upon  mandamus  to  compel  the  making  of  certain  alter- 
ations in  public  works,  by  persons  who  are  intrusted  by  law 
with  discretionary  powers  as  to  the  extent  of  the  alterations 
required,  as  well  as  their  mode  of  performance,  it  is  suffi- 
cient if  the  alternative  writ  commands  the  doing  of  the  acts 
in  general  terms,  without  specifying  any  particular  altera- 
tions.5 

§  537.  The  alternative  writ  being  regarded  as  the  founda- 
tion of  all  the  subsequent  proceedings  in  the  case,  and  resem- 
bling in  this  respect  a  declaration  in  an  ordinary  action  at 
common  law,  it  must  show  upon  its  face  a  clear  right  to  the 
relief  demanded,  and  the  material  facts  upon  which  the  re- 
lator relies  must  be  distinctly  set  forth,  so  that  they  may  be 

1  Tuolumne  Co.  v.  Stanislaus  Co.;  Queen  v.  Eastern  Counties  R.  Co., 
6  CaL  440.  10  Ad.  &  E.  531. 

2  Peat's  Case,    6  Mod.  Rep.  810;        <  Opinion  of  Holt,  C.  J.,  in  King 
King  v.  Bishop  of  Oxford,  7  East,  v.  Slatford,  5  Mod.  Rep.  316. 

845;  Hambleton  v.  Town  of  Dex-  »King  v.  Bristol  Dock  Company, 
ter,  89  Mo.  188.  '  6  B.  &  C.  181. 

3  See  opinion  of  Denman,  C.  J.,  in 
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admitted  or  traversed  by  the  return.1  A  mere  general  as- 
sertion that  injustice  has  been  done  the  relator  does  not  suf- 
fice to  meet  the  requirements  of  the  rule,  but  he  should 
state  the  exact  particulars  in  which  he  claims  to  have  been 
wronged,  in  order  that  the  respondent  may  be  enabled  to 
answer  them  specifically.2  And  the  matter  of  inducement 
stated  in  the  alternative  writ  should  include  everything  nec- 
essary to  show  jurisdiction  over  the  subject  of  the  writ,  and 
to  warrant  its  mandate,  and  these  facts  should  be  stated 
with  precision  and  issuably.3  And  when  the  alternative 
writ  is  wanting  in  material  allegations  to  support  the  pro- 
ceeding, it  "will  not  be  aided  by  reference  to  facts  set  forth 
in  the  petition  upon  which  the  writ  issued.4 

§  538.  It  is  to  be  presumed  that  all  the  material  facts 
upon  which  the  relator  founds  his  claim  to  relief  are  stated 
in  the  alternative  writ,  since  it  is  from  this  source  only  that 
the  respondent  can  learn  what  are  the  requirements  of  the 
court  and  what  he  is  commanded  to  do.  Great  strictness  is, 
therefore,  requisite  in  the  form  and  contents  of  the  alterna- 
tive writ,  which  must  neither  be  enlarged  beyond  nor  re- 
stricted within  the  limits  of  the  order  of  the  court.  Any 
,  substantial  variance,  changing  the  character  of  the  act  re- 
quired to  be  done,  will  be  fatal  and  may  be  taken  advantage 
of  upon  motion  to  quash.5  And  an  alternative  mandamus 
which  does  not  allege  the  facts  upon  which  the  relator  relies, 
and  which  fails  to  apprise  the  respondent  of  the  grounds 
upon  which  relief  is  sought,  is  fatally  defective,  and,  the  de- 
fect being  one  of  substance,  it  is  held  that  the  objection 
may  be  taken  at  any  stage  of  the  proceedings.6  The  writ 
should  also  call  the  attention  of  the  respondent  with  especial 

1  Canal  Trustees  v.  People,  12  I1L  2  People  v.  Supervisors  of  West- 

254;  People  v.  Supervisors  of  West-  Chester,  15  Barb.  607. 

Chester,   15  Barb.  607;   McKenzie  3  Chance  v.  Temple,  1  Iowa,  179; 

v.  Euth,  22  Ohio  St.  371;  State  v.  Fairbank  v.  Sheridan,  43  N.  J.  L.82. 

School  District  No.  9,  8  Neb.  92;  <McLeod  v.  Scott,  21  Oreg.  94; 

Fairbank  v.  Sheridan,  43  N.  J.  L.  Elliott  v.  Oliver,  22  Oreg.  44 

82;  Commissioners  of  Lake  Co.  v.  6  Hawkins  v.  More,  3  Ark.  345. 

State,  24  Fla.  26&  6  Canal  Trustees  v.  People,  12  111. 

254, 
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certainty  and  particularity  to  the  precise  thing  which  he  is 
required  to  do.1 

§  539.  Especial  care  should  be  taken  in  framing  the  man- 
datory clause  of  the  alternative  mandamus,  since  the  writ 
must  be  enforced  in  the  terms  in  which  it  is  issued,  or  not 
at  all,  and  the  relator  is  concluded  by  its  terms.2  The  man- 
datory clause  should,  therefore,  be  supported  by  and  should 
not  exceed  the  averments  of  title  or  right  which  form  the 
inducement  of  the  writ,  and  should  be  in  conformity  with 
the  legal  obligation  of  the  respondent.  If  it  exceeds  the 
limits  of  such  legal  obligation,  it  is  void.3  And  an  addi- 
tional reason  for  the  strictness  exacted  in  the  statement  in 
the  mandatory  clause,  of  the  duty  required  of  the  respond- 
ent, is  found  in  the  fact  that,  if  the  alternative  writ  is 
awarded  for  a  purpose  partly  proper  and  partly  improper, 
the  court  will  not  enforce  it  by  a  peremptory  mandamus  as 
4o  that  which  is  proper,  but  will  quash  the  whole.4  When, 
therefore,  the  alternative  writ  demands  more  than  the  rela- 
tor is  entitled  to,  judgment  will  be  given  for  the  respond- 
ent, and  the  court  will  not  give  judgment  for  the  relator 
as  to  a  part  of  the  requirement  of  the  writ,  and  for  the 
respondent  as  to  the  residue.5  And  when  the  manda- 
tory clause,  as  prayed  for  by  the  relator,  is  so  framed  as  to 
compel  respondent  to  look  dehors  the  writ  in  order  to  as- 
certain the  exact  duty  required  of  him,  it  is  so  defective 
that  a  peremptory  mandamus  will  not  be  awarded.6  The 
mandatory  clause,  therefore,  like  the  body  of  the  Avrit,  should 
expressly  and  clearly  state  the  precise  thing  which  is  required 
of  the  respondent.7  So  when  the  alternative  writ  requires 

1  People  v.  Brooks,  57  III  143.  4  Hartshorn  v.  Assessors  of  Ells- 

2  Chance  r.  Temple,  1  Iowa,  179;    worth,  00  Me.  270. 

Hartshorn    v.    Assessors   of    Ells-  8  People  v.  Supervisors  of  Dutdi- 

worth,  60  Me.  276.    And  see  State  ess,  1  Hill,  50. 

v.    City  of    Milwaukee,    22    Wis.  6  Hartshorn  v.  Assessors  of  Ells- 

397.  worth,  60  Me.  276. 

3  Chance  v.  Temple,  1  Iowa,  179;  ?  People   v.  Brooks,  57  III   142; 
People  v.  Colorado  Central  R.  Co.,  State  v.  Trustees  of  Town  of  Pa- 
42  Fed.  Rep.  638.  cific,  61  Mo.  155. 
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the  respondent,  a  municipal  corporation,  to  do  several  acts 
in  the  alternative,  as  to  pay  a  certain  judgment,  or  to  issue 
bonds  for  its  payment,  or  to  levy  a  tax  upon  its  taxable  prop- 
erty for  its  payment,  the  acts  being  distinct  in  their  nature 
and  the  writ  'designating  neither  one  in  particular,  a  motion 
to  quash  will  be  sustained.1 

§  540.  It  has  been  shown  in  the  opening  chapter  to  be  a 
fundamental  principle  of  the  law  of  mandamus  that  the  re- 
lief will  never  be  granted  when  any  other  adequate,  legal 
remedy  exists  by  which  the  party  aggrieved  may  obtain  full 
redress.2  And  the  doctrine  was  formerly  maintained  in  the 
court  of  king's  bench  that  the  alternative  writ  should  allege, 
in  terms,  the  want  of  any  adequate  legal  remedy  as  a  foun- 
dation for  the  exercise  of  the  extraordinary  jurisdiction  of 
the  court  by  mandamus.8  In  this  country,  however,  the 
doctrine  would  seem  to  be  well  established  that  it  is  not  nec- 
essary to  allege  in  the  alternative  writ  that  the  relator  has 
no  other  remedy,  or  that  he  is  without  redress  by  the  ordi- 
nary legal  methods,  it  being  sufficient  in  this  respect  that 
the  facts  stated  in  the  writ  show  this  to  be  the  case.  In 
other  words,  the  existence  or  non-existence  of  other  ade- 
quate remedy  is  a  conclusion  of  law  to  be  drawn  by  the 
court  from  the  facts  stated,  and  it  need  not,  therefore,  be 
distinctly  alleged  in  the  alternative  writ.4  And  it  is  held 
that  the  facts  showing  the  absence  of  other  adequate  remedy 
need  not  be  stated  affirmatively,  but  that  it  is  sufficient  to 
state  them  by  way  of  recital.5 

§  541.  Under  the  English  practice,  the  alternative  writ 
issued  from  the  court  of  king's  bench,  only  after  a  rule  to 
show  cause  had  been  made  absolute,  against  the  person  or 
body  to  whom  the  proceedings  were  directed,  and  this  prac- 
tice has  been  adopted  by  some  of  the  states  of  this  country. 

1  State  v.  City  of  Milwaukee,  22        4 State  u  Jones,!  Ired.  129;  State 
Wis.  397.  v.  Goll,  3  Vroom,  285. 

2  See  §  15,  ante.  5  State  v.  Goll,  3  Vroom,  285. 

3  King  v.  Overseers  of  Shepton 
Mallett,  5  Mod.  Eep.  421. 
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In  all  cases  where  this  practice  prevails  the  English  rule 
should  be  followed,  requiring  the  alternative  writ  to  be 
framed  in  strict  accordance  with  the  rule  as  made  absolute. 
And  a  failure  to  conform  to  the  terms  of  the  rule  in  this  re- 
spect is  sufficient  ground  for  sustaining  a  motion  to  super- 
sede the  alternative  mandamus.1  As  illustrating  this  principle, 
when  the  rule,  as  granted  against  the  mayor  and  aldermen* 
of  a  municipal  corporation,  was  that  they  should  assemble 
and  keep  courts  and  do  the  office  of  the  corporation ;  but 
the  alternative  writ,  as  issued,  required  them  also  to  admit 
all  those  to  their  freedom  who  had  a  right  to  be  free  of  the 
corporation,  the  writ  was  superseded  before  return,  the  court 
holding  that  there  was  no  warrant  on  which  to  ground  it.2 
And  it  would  seem  that,  after  return  made,  such  a  discrep- 
ancy between  the  alternative  mandamus  and  the  rule  con- 
stitutes sufficient  ground  for  quashing  the  writ.3 

§  542.  The  proper  direction  of  the  alternative  mandamus 
is  a  matter  of  considerable  importance,  since  it  is  by  the  di- 
rection only  that  it  is  to  be  determined  who  shall  obey  the 
writ  or  make  return  thereto.  The  general  rule  is  that  it 
should  be  directed  to  those,  and  to  those  only,  who  are  to 
obey  it,  and  a  disregard  of  this  rule  is  sufficient  ground  for 
sustaining  a  motion  to  quash.4  And  when  there  are  two 
persons  specially  designated  by  law,  either  of  whom  may  do 
the  thing  required,  it  would  seem  that  the  proceedings  should 
be  instituted  against  both,  and  that  the  alternative  writ 
should  command  them,  or  one  of  them,  to  perform  the  de- 
sired act.5  And  when  the  writ  runs  to  an  officer,  for  the 
performance  of  a  duty  incumbent  upon  him  by  virtue  of  his 
official  station,  it  should  be  directed  to  him  by  his  official 
description  or  title.6 

1  Rex  v.  Wildman,  Stra.  879 ;  King        «  Regina  v.  Mayor  of  Hereford,  2 
v.  Mayor  of  Kingston-upon-Hull,  11    Salk.  701;  King  v.  Justices  of  Not- 
Mod.  Rep.  382;   S.  C.,8  Mod.  Rep.    tingham,  2  Barn.  K.  B.  5(5. 

209.  8  Opinion  of  Lord  Ellenborough 

2  King   v.  Mayor  of    Kingston-  in  King  v.  Bishop  of  London,  13 
upon-Hull,  11  Mod.  Rep.  382.  East,  419. 

3  See  King  v.  Mayor  of  Kingston-  «King    v.   University    of    Cam- 
upon-Hull,  8  Mod.  Rep.  209.  bridge,  1  W.  Black.  547. 
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§  543.  "Upon  mandamus  to  a  municipal  corporation,  di- 
recting the  performance  of  a  duty  incumbent  upon  the  cor- 
porate authorities,  while  it  is  usual  to  direct  the  Avrit  to  the 
whole  corporation,  it  is  only  necessary,  in  fact,  that  it  should 
run  to  such  of  the  corporate  authorities  as  are  concerned  in 
the  execution  of  the  thing  required.  When,  therefore,  it  is 
not  in  the  power  of  others  to  put  in  execution  the  mandate 
of  the  writ,  their  omission  will  not  be  considered,  a  misdirec- 
tion.1 And  it  has  been  held  by  the  court  of  king's  bench 
that  a  mandamus  to  compel  the  election  of  a  town  clerk  was 
bad,  when  it  ran  to  the  mayor,  aldermen  and  common  coun- 
cil of  the  municipality,  instead  of  to  the  mayor  and  aldermen 
only,  in  whom  the  right  of  election  was.  And  the  court 
will  not  compel  a  return  to  a  writ  thus  misdirected,  but  will 
supersede  the  writ  as  having  been  im  providently  issued  in 
the  first  instance.2  But  when  an  alternative  mandamus  to 
elect  and  swear  in  a  mayor  of  a  municipality  is  directed  to 
the  mayor  and  burgesses,  commanding  them  to  elect  and 
swear  in  according  to  their  authority,  the  direction  will  be 
held  good,  notwithstanding  the  power  of  election  is  in  the 
burgesses  alone,  and  the  power  of  swearing  in  is  in  the  mayor 
alone,  since  something  is  required  by  the  writ  of  each  of 
those  to  whom  it  is  directed.3  It  seems  to  have  been  the 
earlier  English  practice  to  direct  the  writ  to  the  municipal- 
ity as  a  body  politic,  and  by  its  corporate  name,  and  a  mis- 
direction was  formerly  held  sufficient  ground  for  sustaining 
a  motion  to  quash ;  as  where  the  writ  ran  to  the  mayor  and 
aldermen,  instead  of  to  the  corporation  eo  nomine.*  In  this 
country,  however,  the  earlier  English  doctrine  has  not  been 
followed,  and  it  is  regarded  as  correct  practice  to  direct  the 
writ  to  the  mayor  and  aldermen  of  a  city,  as  such,  instead 
of  to  the  body  politic  by  its  corporate  name  and  title.5 

1  Rex  v.  Mayor  of  Abingdon,  2  *  Begina  v.  Mayor  of  Hereford,  2 
Salk.  700.  Salk.  701.  See,  also,  Kingt'.  Taylor, 

2  Rex  v.  Mayor  of  Norwich,  Stra.  3  Salk.  231.   But  see  King  v.  Mayor 
55.  of  Abingdon,  Ld.  Rayru.  559. 

3  King  v.  Mayor  of  Tregony,  8  6  See  Mayor  v.  Lord,  9  Wall  409. 
Mod.  Rep.  111. 
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§  544.  In  cases  of  mandamus  to  subordinate  courts,  to 
set  them  in  motion  and  to  compel  action  upon  matters  prop- 
erly within  their  jurisdiction  upon  which  it  is  their  duty 
to  act,  it  would  seem  to  be  the  correct  practice  to  direct  the 
alternative  writ  either  to  the  court  as  such,  or  to  the  indi- 
vidual judges  of  whom  it  is  composed.1  But  the  direction 
should  be  to  the  particular  judge  or  judges  of  the  court,  when 
there  are  other  judges  authorized  by  law  to  hold  the  terms 
of  the  court,  that  it  may  be  known  against  whom  the  au- 
thority to  enforce  obedience  to  the  writ  shall,  if  necessary, 
be  exercised.2 

§  545.  When  the  jurisdiction  by  mandamus  is  invoked 
against  private  corporations  to  procure  an  inspector  of  their 
records  by  a  person  properly  entitled  thereto,  the  alternative 
writ  should  be  directed  to  the  actual  custodian  of  the  books 
and  records,  although  he  is  merely  a  ministerial  officer  act- 
ing under  the  direction  and  by  the  command  of  others.  Thus, 
when  the  writ  is  sought  in  aid  of  an  inspection  of  the  books 
of  a  banking  corporation,  whose  records  and  books  are  in  the 
hands  of  the  cashier,  it  should  be  directed  to  that  officer,  al- 
though he  is  subordinate  to  a  board  of  directors.  In  such 
case  the  general  rule  applies,  requiring  the  writ  to  be  directed 
to  the  particular  person  whom  it  is  sought  to  coerce,  and,  the 
cashier  having  charge  of  the  books,  his  refusal  to  submit 
them  to  inspection  may  be  treated  as  his  individual  act,  and 
the  writ  will,  therefore,  run  to  him  in  person.  It  is  proper, 
however,  in  such  case,  to  direct  the  writ  also  to  the  board 
of  directors,  under  whom  the  cashier  acts.3 

§  546.  The  mandatory  clause  of  the  alternative  writ 
usually  concludes  with  an  alternative  command,  requiring  the 
person  to  whom  it  is  directed,  in  default  of  obeying  the  man- 
date, to  show  cause  to  the  contrary,  and  this  alternative 
clause  is,  one  of  the  distinguishing  features  between  the  form 
of  the  alternative  and  of  the  peremptory  writs  of  mandamus. 

1  St.  Louis  County  Court  v.  2  Hollister  v.  Judges,  8  Ohio  St. 
Sparks,  10  Mo.  118.  201. 

*  People  v.  Throop,  12  "Wend.  183. 
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It  would  seem,  however,  that  the  omission  of  the  alternative 
clause  is  not  to  be  regarded  as  a  fatal  defect,  and  does  not 
constitute  sufficient  ground  for  sustaining  a  motion  to  quash, 
the  writ  being  mandatory  and  imperative  in  its  terms,  and  it 
being  the  duty  of  the  respondent  either  to  obey  the  mandate 
of  the  court,  or  to  make  return.1  It  is  important  to  observe, 
however,  that  the  sufficiency  of  the  writ  is  to  be  determined 
solely  from  its  own  contents,  and  any  defects  which  may  be 
apparent  therein  can  not  be  supplied  from  the  return.2  The 
alternative  writ  is  regarded  as  wholly  within  the  control 
of  the  court  during  the  term  in  which  it  is  issued.  It  is, 
therefore,  competent  for  the  court,  when  the  writ  has 
been  inadvertently  granted,  to  recall  it,  and  to  annul  all 
proceedings  which  have  been  had  thereunder.8 

iKing  v.  Owen,  5  Mod.  Rep.  314.        8  State  v.  Matley,  17  Neb.  564 
2  Queen  v.  Hopkins,  1  Ad.  &  E. 
(N.  S.)  161. 


UHAPTEB  X 

OF  THE  PEREMPTORY  WRIT. 

§  547.    General  nature  of  the  peremptory  writ. 
547a.  Not  ordinarily  granted  in  first  instance. 

548.  Must  conform  to  the  alternative  writ. 

549.  No  return  allowed. 

550.  Legal  duty  of  respondent  must  appear;  writ  not  granted  upon 

incomplete  record. 

551.  Failure  to  make  return;  insufficiency  of  return;  act  already 
.      performed. 

552.  Not  issued  on  exparte  application;  when  granted  without  alter- 

native writ. 

553.  Rule  to  show  cause  may  take  place  of  alternative  writ. 

554.  Return  to  alternative  writ,  when  taken  as  true. 

555.  Peremptory  mandamus  to  judge  to  sign  bill  of  exceptions. 

556.  Writ  of  error  would  not  lie  at  common  law;  remedied  by  stat- 

ute of  Victoria. 

557.  Writ  of  error  generally  allowed  in  this  country. 

558.  Peremptory  writ  vacated  on  ground  of  fraud. 

559.  Not  granted  non  obstante  veredicto. 

560.  Rule  when  several  defenses  are  joined  in  return, 

561.  Certainty  required  in  peremptory  writ. 

562.  Right  of  amendment  doubtful. 

563.  Writ  refused  notwithstanding  verdict 

564.  Form  and  contents  determined  by  rules  governing  the  alterna- 

tive writ. 

§  547.  The  peremptory  writ  of  mandamus  is  the  final  or 
absolute  mandate  of  the  court,  directing  the  performance  of 
some  official  act  or  duty  by  the  respondent,  upon  his  failure 
to  make  satisfactory  return  to  the  alternative  writ  previ- 
ously granted.  It  is  the  final  judgment  in  the  proceeding, 
and  sustains  much  the  same  relation  to  the  alternative  writ 
that  a  perpetual  injunction  bears  to  a  preliminary  or  inter- 
locutory injunction,  being  the  final  assertion  of  the  relator's 
right  and  of  the  respondent's  duty.  At  common  law,  the 
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peremptory  mandamus  was  granted  only  in  the  event  of  the 
return  to  the  alternative  writ  being  held  insufficient  upon 
its  face.  And  if  the  respondent  returned  a  sufficient  cause 
to  the  alternative  writ,  even  though  false  in  fact,  the  court 
proceeded  no  further  with  the  mandamus,  but  left  the  party 
injured  to  his  collateral  remedy,  by  an  action  on  the  case 
for  a  false  return.1  If,  in  such  action,  the  return  was  falsi- 
fied and  the  action  sustained,  the  peremptory  mandamus 
could  not  be  refused.2  But  by  the  statute  of  Anne,3  the 
prosecutor  or  relator  was  allowed  in  certain  cases,  and  by  a 
subsequent  statute 4  in  all  cases,  to  plead  to  or  traverse  all 
or  any  of  the  material  facts  set  forth  in  the  return,  to  which 
respondent  might  reply,  take  issue  or  demur,  whereupon 
such  further  proceedings  were  allowed  as  might  have  been 
had  upon  an  action  for  a  false  return,  and  if  the  relator  suc- 
ceeded upon  the  issues  joined,  he  was  entitled  to  a  peremp- 
tory mandamus  forthwith. 

§  5470.  A  peremptory  mandamus  being  an  extraordinary 
remedy  to  enforce  the  performance  of  a  pre-existing  duty,  or 
to  secure  a  specific  legal  right,  it  will  be  granted  only  when 
the  right  or  duty  is  clearly  established.5  If  upon  the  case 
as  presented  a  fair,  legal  controversy  is  shown,  which  should 
not  be  disposed  of  summarily,  but  only  after  full  hearing, 
the  court  will  not  grant  the  peremptory  writ  in  the  first 
instance,  but  only  the  alternative  writ.6  And  when  the  re- 
turn sets  up  a  defense  to  the  proceeding,  it  is  error  to  award 
a  peremptory  mandamus  until  the  issues  presented  by  the 
pleadings  are  determined.7  But  when  both  parties  are  heard 
upon  the  application  for  the  writ,  or  upon  the  rule  to  show 
cause,  and  there  is  no  dispute  concerning  the  facts,  and  the 
relator  is  legally  entitled  to  the  relief  sought,  a  peremptory 

JSee  3  Black.  Com.  111.  52  TTis.  423;  People  v.  Supervisors 

2  Buckley  v.  Palmer,  2  Salk.  430.  of  Greene  Co.,  64  K  Y.  600. 

3  9  Anne,  ch.  20,  sec.  2.    See  Ap-  6  People  v.  Supervisors  of  Greene 
pendix,  A.  Co.,  64  X.  Y.  600.     See,  also,  Ameri- 

4 1  Wm.  IV,  ch.  21.  can  Water  Works  Co.  v.  State,  31 

8  State  v.  Mayor  of  Manitowoc,    Neb.  44o. 

7  Gregg  v.  Peinberton,  53  Cal.  251. 
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writ  may  issue  in  the  first  instance.1  If,  however,  by  reason 
of  some  change  of  circumstances  after  the  institution  of  the 
suit,  the  right  whose  enforcement  is  sought  becomes  a  mere 
abstract  right,  whose  enforcement  would  result  in  no  sub- 
stantial or  practical  advantage  to  the  petitioner,  the  per- 
emptory writ  will  be  refused.2 

§  548.  In  its  form  and  general  features  the  peremptory 
mandamus  differs  from  the  alternative  writ  only  in  the  omis- 
sion of  the  alternative  clause,  substituting  therefor  a  per- 
emptory and  absolute  command,  against  which  no  cause  can 
be  shown.  And  it  is  a  well-settled  principle  that  the  per- 
emptory writ  must  conform  strictly  to  the  alternative  man- 
damus, being  necessarily  limited  as  to  form  by  the  terms  of 
the  alternative  writ.  In  other  words,  the  courts  are  power- 
less to  award  the  peremptory  writ  of  mandamus  in  any  other 
form  than  that  fixed  by  the  alternative  writ.3  It  follows, 
therefore,  that  if  the  alternative  writ  commands  the  doing 
of  several  things,  it  is  incumbent  upon  the  relator,  in  order 
to  entitle  himself  to  the  peremptory  writ,  to  show  that  he 
is  entitled  to  the  performance  of  all  the  things  specified,  and 
if  he  fails  in  any  substantial  part  in  establishing  his  title  to 
any  of  the  things  sought,  there  can  be  no  peremptory  man- 
damus.4 If,  however,  the  peremptory  writ  differs  from  the 

1  State  v.  Mayor  of  Paterson,  35  8  Queen  v.  East  &  West  India 

N.  J.  L.  196;  State  v.  Freeholders,  Docks,  etc.  R  Co.,  2  El.  &  BL  466; 

35  N.  J.  L.  269;  State  v.  Board  of  State  v.  Cheraw  &  C.  R  Co.,  16  S.  C. 

Finance,  38  N.  J.  L.  259.    In  New  524;  Chance  v.  Temple,  1  Iowa,  179; 

York  it  is  held  under  a  statute  pro-  Price  v.  Harned,  Ib.  473;  State  v. 

viding  that  in  case  a  verdict  shall  County  Judge  of  Johnson  Co.,  13 

be  found  for  the  person  suing  out  Iowa,  237;  State  v.  Kansas  City, 

t! ic  alternative  writ  he  shall  be  en-  St.  J.  &  C.  B.  R.  Co.,  77  M«>.  11::. 

t  it  led  to  the  peremptory  writ  with-  See,  also,  School  District  No.  1 1  r. 

out  delay,  that  the  relator  is  not  Lauderbaugh,    80    Mo.    190.     See, 

entitled  to  the  peremptory  writ  contra,    Osage    Valley    R    Co.  v. 

when  the  record  shows  no  legal  County  Court,  53  Mo.  156;  School 

right,  tho.re  being  a  mistake  in  the  District  No.  1  v.  Board  of  Educa- 

return  in  matters  of  fact,  resulting  tion,  73  Mo.  627:  State  v.  Crites,  48 

in  a  verdict  for  the  relator.    Peo-  Ohio  St.  142. 

pie  v.  Batchellor,  53  N.  Y.  128.  «  Queen  r.  East  &  West   India 

2Gormley  v.  Day,  114  111.  185.  Docks,  etc.  R  Co.,  2  El.  &  BL  466; 
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alternative  only  in  immaterial  details  as  to  the  mode  of  per- 
forming the  duty  required,  the  substance  of  both  being  the 
same,  and  both  requiring  the  performance  of  the  same  act, 
the  variance  will  not  be  fatal.1  And  the  proper  order  of  the 
court  upon  the  hearing  of  the  application  for  the  peremptory 
writ  after  the  alternative  writ  has  been  granted  is,  "  let  the 
writ  be  peremptory  "  or  "  peremptory  writ  refused." 2 

§  549.  From  the  nature  and  form  of  the  peremptory 
mandamus,  as  above  shown,  it  necessarily  follows  that  there 
can  be,  strictly  speaking,  no  such  thing  as  a  return  to  this 
writ,  since  it  admits  of  no  excuse,  palliation  or  denial,  but 
absolutely  requires  the  performance  of  the  particular  thing 
sought,  and  only  a  certificate  of  obedience  to  the  writ  and 
of  what  has  been  done  in  its  execution  is  allowed.3  And  if 
the  person  to  whom  the  writ  is  directed  fails  in  this  perfect 
and  implicit  obedience,  he  is  liable  to  proceedings  in  attach- 
ment for  a  contempt  of  court.4  It  would  seem,  however,  to 
be  competent,  upon  proceedings  in  attachment,  to  urge  any 
objections  to  the  validity  of  the  peremptory  writ,  and,  if  suf- 
ficient objections  are  shown,  obedience  will  not  be  enforced 
by  attachment.5 

§  550.  Before  the  peremptory  writ  will  issue,  the  relator 
is  bound  to  satisfy  the  court  that  there  is  a  clear,  legal  duty 
incumbent  upon  the  respondent  to  comply  with  all  the  re- 
quirements contained  in  the  alternative  writ.6  But  when 
the  facts  upon  which  the  alternative  mandamus  is  based 
have  all  been  passed  upon  by  the  court,  and  they  are  not  de- 
State  v.  Kansas  City,  St.  J.  &  C.  B.  Lin,  16  Fla.  17;  State  v.  Board  of 
R.  Co.,  77  Mo.  143;  Texas  M.  R  Co.  Canvassers,  17  Fla.  9. 
v.  Jarvis,  80  Tex.  456.  43  Black.  Com.  Ill;  State  v. 

1  People  v.  Dutchess  &  C.  R.  Co.,    Board   of    Canvassers,  17   Fla.  9. 
58  N.  Y.  152.  And  see,  generally,  as  to  violations 

2  Chance  v.  Temple,  1  Iowa,  179.    of  the  peremptory  writ  and  their 

3  3  Black.    Com.    Ill;    State    v.    punishment,  ch.  XI, post. 
Smith,  9  Iowa,  334;  Queen  v.  Led-       5  Queen  v.  Ledgard,  1  Ad.  &  E. 
gard,  1  Ad.  &  E.  (N.  S.)  616;  People    (N.  S.)  616. 

v.  Barnett,  91  III  422;  State  v.  Me-       6  Queen  v.  Caledonian  R  Co.,  16 

Ad.  &  E.  (N.  S.)  19. 
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nied  or  questioned  by  the  return,  the  return  will  be  deemed 
insufficient,  and  the  peremptory  writ  will  be  ordered  forth- 
with.1 It  is  to  be  observed,  however,  that  a  peremptory 
mandamus  is  never  granted  upon  an  incomplete  record,  and 
when  the  proceedings  upon  the  alternative  writ  remain  in- 
complete it  will  be  withheld  until  the  whole  record  is 
brought  before  the  court.2  Nor  will  the  peremptory  writ 
be  awarded  when  it  would  be  fruitless  if  granted.3 

§  551.  The  fact  that  the  respondent  fails  to  make  return 
to  the  alternative  writ  does  not  necessarily  entitle  the  re- 
lator  to  a  peremptory  mandamus  without  taking  steps  to 
enforce  a  return,  and  in  some  of  the  states  it  is  held  to  be 
the  better  practice,  in  such  case,  to  take  the  necessary  steps 
to  enforce  a  return  before  issuing  the  peremptory  writ.4 
Nor  is  the  issuing  of  the  peremptory  writ  a  necessary  con- 
sequence of  the  respondent's  return  being  insufficient,  when 
such  insufficiency  is  in  the  pleadings  only,  and  not  in  the 
matter  alleged.  In  such  case  it  is  held  to  be  the  better  prac- 
tice not  to  order  the  peremptory  mandamus  in  the  first 
instance,  but  to  direct  the  filing  of  a  fuller  and  more  com- 
plete return.5  And  if  it  be  shown  that  the  act  which  it  is 
sought  to  coerce  has  already  been  performed,  the  peremptory 
writ  will  not  go,  since  if  granted  it  would  necessarily  prove 
fruitless.6 

§  552.  The  person  against  whom  the  peremptory  writ  is 
sought  should  always  have  an  opportunity  of  being  heard 
before  such  final  relief  is  granted  against  him,  and  it  is  error 
to  issue  a  peremptory  mandamus  upon  an  ex  parte  applica- 
tion.7 And  it  is  rarely  issued  without  first  granting  the 

1  People  v.  Seymour,  6  Cow.  579.    process  and  delay  of  rules  and  at- 

-  Queen  v.  Baldwin,  8  Ad.  &  E.    taehments  in  order  to  compel  a 
947.  return,  the  alternative  clause  of 

3  State  v.  Inspectors  of  Election,  the  writ  being  regarded  as  for  tho 

17  Fla.  26;  State  v.  Commissioners  benefit  and  convenience  of  the  re- 

of  Marion  Co.,  27  Fla,  438.  spondents. 

*  State  v.  Baird,  11  Wis.  260.   But  s  State  v.  Jones,  10  Iowa,  65. 
in  People  v.  Judges  of  Ulster,  1  6  State  v.  Schofield,  41  Mo.  88. 
Johns.  Rep.  64,  it  is  said  to  be  un-  "Swan    r.   Gray,  4|   Miss.    893; 
necessary  to  go  through  with  tho  Armi-o  r.  Territory,  1  New  Mexico, 
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alternative  writ,  or  a  rule  to  show  cause.  Even  under  a 
statute  expressly  authorizing  the  issuing  of  a  peremptory 
mandamus  in  the  first  instance,  in  cases  where  the  right  is 
clear  and  it  is  apparent  that  no  valid  excuse  can  be  given 
for  not  performing  the  duty  required,  it  is  to  be  issued  with 
great  caution,  and  only  upon  a  state  of  unquestionable  facts, 
such  as  leave  no  room  for  doubt  in  the  mind  of  the  court.1 
But  when  the  law  fixing  the  duty  in  question  is  perfectly 
plain  and  free  from  doubt,  and  due  notice  has  been  given  to 
all  parties  in  interest,  it  has  been  held  proper  to  grant  the 
peremptory  writ  without  having  first  issued  an  alternative 
mandamus.2  And  when  a  plain  and  imperative  duty  is  in- 
cumbent by  law  upon  public  officers,  and  the  facts  are  not 
disputed,  the  court  will  not  require  the  parties  to  go  through 
with  the  form  of  an  alternative  mandamus,  when  they  have 
been  notified  and  have  been  heard  by  counsel,  and  the  court 
is  fully  satisfied  as  to  the  legal  duty.3  So  when  a  recorder 
of  deeds  has  refused  to  record  a  deed  properly  acknowl- 
edged and  entitled  to  record,  which  has  been  duly  presented 
for  that  purpose,  a  peremptory  writ  has  been  allowed  in  the 
first  instance.4 

§  553.  A  rule  to  show  cause  may  properly  take  the  place 
of  the  alternative  writ,  for  the  purpose  of  laying  the  founda- 
tion for  granting  a  peremptory  mandamus.  And  when  the 
case  has  been  fully  heard  upon  the  rule  to  show  cause,  and 
the  facts  are  sufficiently  established,  or  the  cause  shown 
against  issuing  the  writ  is  insufficient,  there  is  no  impro- 
priety in  allowing  the  peremptory  writ  in  the  first  instance, 
especially  when  a  delay  might  render  the  interposition  of 
the  court  of  no  benefit  to  the  party  aggrieved,  and  when  the 
granting  of  the  peremptory  mandamus,  without  first  having 

580;    State   v.    Commissioners    of  2  People  v.  Pearson,  1  Scam.  458. 

Scott  Co.,  42  Minn.  284;  Fairbanks  3  Commissioners  of  Knox  Co.  v. 

v.   Amoskeag   National    Bank,  30  A  spin  wall,  24  How.  376;  Ex  parte 

Fed.  Rep.  602.  Rogers,  7  Cow.  526. 

1  Home  Insurance  Co.  v.  Scheffer,  4  Ex  parte  Goodell,  14  Johns.  Rep. 

12  Minn.  382%  325. 
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awarded  the  alternative  writ,  can  not  prejudice  the  parties 
in  interest.1 

§  554.  In  several  of  the  states  the  common-law  doctrine 
prevails,  that  upon  an  application  for  a  peremptory  man- 
damus the  facts  embraced  in  the  return  to  the  alternative 
writ  are  to  be  taken  as  true  until  proven  false  in  an  action 
for  a  false  return.2  The  doctrine,  however,  is  understood  as 
applying  only  to  such  facts  as  are  relevant  to  the  subject  of 
inquiry  before  the  court,  and  irrelevant  facts  will  not  be  con- 
sidered in  the  investigation.3  In  the  states  still  adhering  to 
this  common-law  doctrine,  the  courts  usually  pass  upon  the 
case  as  presented  by  the  alternative  writ  and  the  return,  and 
investigate  no  questions  of  fact  other  than  as  thus  presented. 
If  the  return  presents  sufficient  ground  for  withholding  the 
peremptory  writ  it  is  refused,  otherwise  it  is  granted.4  And 
when  a  traverse  is  allowed,  but  the  relator  fails  to  traverse 
any  of  the  allegations  of  the  return,  they  are  to  be  taken  as 
true  for  the  purposes  of  the  application  for  a  peremptory 
mandamus,  the  relator  being  entitled  to  the  peremptory 
writ  only  upon  the  ground  that  he  has  shown  the  return  to 
be  false,  as  if  at  common  law  he  had  established  its  falsity 
in  an  action  on  the  case  for  a  false  return.5  So  when,  in 
disposing  of  the  application  upon  the  answer  to  the  rule  to 
show  cause,  the  court  regards  the  answer  as  a  return  to  an 
alternative  mandamus,  the  effect  of  moving  for  the  peremp- 
tory writ  upon  the  pleadings  is  to  admit  the  truth  of  the 
matters  contained  in  the  answer.6 

1  People  v.  Throop,  12  "Wend.  183;        3  Carroll  v.  Board  of  Police,  28 
People  v.  Brennan,  39  Barb.  532;    Miss.  38. 

People  v.  Assessors  of  Barton,  44  4  Commonwealth  v.  Commission- 
Barb.  148.  ers  of  Lancaster,  6  Binn.  5. 

2  Board    of  Police  v.  Grant,  17  8  Tucker  v.  Justices  of  Iredell,  1 
Miss.  77;  Beaman  v.  Board  of  Po-  Jones,  451. 

lice,  42  Miss.  237;  Swan  v.  Gray,  44  6  Board    of  Police  v.  Grant,  17 
Miss.  393;  Carroll  v.  Board  of  Po-  Miss.  77;  Beaman  v.  Board  of  Po- 
lice, 28  Miss.  38;  Commonwealth  v.  lice,  42  Miss.  237. 
Commissioners    of    Lancaster,    6 
Binn.  5. 
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§  555.  The  duty  of  the  respondent  to  whom  the  alterna- 
tive writ  is  directed  being  to  obey  its  mandate  or  show  satis- 
factory cause  to  the  contrary,  the  court  will  not  permit  him 
to  question  its  power  in  place  of  rendering  obedience  to  the 
writ.  And  when  the  alternative  writ  has  issued,  command- 
ing the  judge  of  an  inferior  court  to  sign  and  seal  a  bill  of 
exceptions,  but  he  refuses  to  make  return  thereto,  and  pre- 
sents, in  lieu  of  a  return,  an  argument  against  the  power  of 
the  court  to  take  cognizance  of  the  case,  the  peremptory 
mandamus  will  go.1 

§  556.  At  common  law  a  writ  of  error  would  lie  only 
upon  a  final  judgment,  or  upon  an  award  in  the  nature 
thereof,  and  the  granting  or  refusing  of  a  peremptory  man- 
damus was  not,  prior  to  the  statute  of  Anne,  nor  indeed 
under  that  statute,  if  disposed  of  in  a  summary  manner, 
without  plea  or  demurrer,  deemed  a  final  judgment  within 
the  meaning  of  the  rule,  and  hence  error  would  not  lie.2 
Neither  the  statute  of  Anne,  nor  the  subsequent  statute  of 
William  IY,  extending  its  provisions,3  gave  the  relator  the 
right  of  demurring  to  the  return,  in  order  that  a  decision 
as  to  its  validity  could  be  reviewed  on  error,  but  this  omis- 
sion was  finally  cured  in  England  by  the  passage  of  an  act 
allowing  a  demurrer  to  the  return  and  judgment  thereon, 
upon  which  error  may  be  brought,  and  permitting  any  party 
to  the  record  in  cases  of  mandamus  who  shall  think  himself 
aggrieved  by  the  judgment  of  the  court  to  prosecute  a  writ 
of  error  in  like  manner  as  in  personal  actions  generally.4 

§  557.  In  this  country  the  courts,  almost  without  excep- 
tion, regard  the  judgment  of  an  inferior  court  awarding  or 
refusing  a  peremptory  mandamus,  after  issue  joined,  as  a 
final  judgment,  which  may  be  reviewed  upon  error  or  appeal. 

People  v.  Pearson,  2  Scam.  189.    P.   C.  505;  New  Haven  &  N.  Co.  v. 

2  Rex  v.  Dean  &  Chapter  of  Dub-    State,  44  Conn.  376. 
lin,  Stra.    536;  S.   C.,  8  Mod.    27,        3 1  Wm.  IV,  ch.  21. 
affirmed  in  House  of  Lords,  1  Bro.        4  6  &  7  Viet.,  ch.  67.    See  Appen- 
P.  C.  73;  Fender  v.  Herle,  3  Bro.    dix,  B.    And  see  Queen  v.  Church- 
wardens, 1  App.  Cas.  611. 
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But  since  the  statute  of  Anne  did  not  abrogate  the  summary 
common-law  procedure  upon  the  return  alone  without  fur- 
ther pleadings,  and  since  the  relator  is  still  at  liberty  to 
adopt  the  old  method,  and  to  insist  upon  a  summary  hear- 
ing without  pleadings,  it  is  held  when  this  course  is  adopted 
that  a  writ  of  error  will  not  lie,  there  being  no  record  upon, 
which  to  base  the  writ.1  In  Mississippi  it  is  held  that  the 
refusal  of  a  peremptory  mandamus  is  not  a  matter  of  discre- 
tion, and  may  be  reviewed  on  writ  of  error.2  In  New  York 
when  an  appeal  is  properly  taken  from  a  judgment  award- 
ing a  peremptory  mandamus,  and  the  bond  or  undertaking 
required  by  statute  is  given,  the  appeal  operates  as  a  super- 
sedeas  upon  the  judgment,3  and  the  same  doctrine  prevails 
in  Missouri 4  and  in  Texas.8  But  in  South  Carolina  it  is  held 
that  while  an  appeal  will  properly  lie  from  an  order  allow- 
ing a  peremptory  mandamus,  the  appeal  does  not  have  the 
effect  of  a  supersedeas,  and  the  mandamus  must  still  be  exe- 
cuted.6 In  New  Jersey,  however,  a  rigid  adherence  to  the 
common-law  rule  is  preserved,  and  a  writ  of  error  to  review 
the  decision  of  an  inferior  court  upon  the  award  of  a  per- 
emptory mandamus  is  refused  on  three  grounds:  first,  be- 
oiuse  in  that  state  the  proceeding  by  mandamus  is  not 
regarded  in  the  nature  of  a  civil  suit  for  the  determination 
of  a  private  right,  but  as  the  exercise  of  prerogative  power; 
secondly,  because  the  order  awarding  the  writ  is  not  in  the 
nature  of  a  final  judgment  upon  a  question  of  right  between 
the  parties;  and  thirdly,  because  the  common-law  rule  de- 
nying the  writ  of  error  has  never  been  changed  in  New 
Jersey,  either  by  usage  or  statute.7  In  Nebraska  proceed- 

1  People  v.  President  and  Trust-  4  State  v.  Lewis,  76  Mo.  870,  over- 

ees  of  Brooklyn,  13  Wend.  130.  And  ruling  State  v.  Horner,  10  Ma  App. 

see  People  v.  Throop,  12  Wend.  183.  307. 

2Hardee  v.  Gibbs,  50  Miss.  803.  •  Griffin  v.  Wakelee,  42  Tex.  5ia 

3  People    v.    Commissioners    of  6  Pinckney  v.  Henegan,  2  Strob. 

Highways,  25  How.  Pr.  257.    See,  250. 

contra,  People  v.  Steele,  1  Edmonds'  7  Layton  v.  State,  4  Dutch.  575. 

Select  Cases,  505,  568. 
33 


514  MANDAMUS.  [PART   I. 

ings  in  mandamus  can  be  reviewed  only  upon,  writ  of  error, 
and  not  by  appeal.1 

•§  558.  While,  as  we  have  already  seen,  no  return  is  al- 
lowed to  a  peremptory  mandamus,  the  courts  exacting 
implicit  and  unquestioned  obedience  to  the  writ,  yet  it  is 
competent  for  the  court  granting  the  peremptory  writ  io 
vacate  or  set  it  aside,  when  it  was  obtained  through  fraud 
or  false  representations  on  the  part  of  the  relator.  Thus, 
when  it  had  been  agreed  between  the  parties  that  no  fur- 
ther proceedings  in  an  action  for  mandamus  should  be  had 
at  that  term  of  court,  and  the  relator  then  employed  other 
counsel  and  obtained  a  mandamus  in  disregard  of  the  agree- 
ment, a  motion  to  vacate  the  peremptory  writ  was  sustained.2 

§  559.  After  the  relator  has  pleaded  to  the  return,  taking 
issue  upon  all  its  allegations,  and  a  verdict  is  found  against 
him,  it  is  error  to  grant  a  peremptory  mandamus,  since  a 
judgment  non  obstante  veredicto  is  not  recognized  in  manda- 
'mus  proceedings.  "When  the  relator  has  traversed  the  truth 
of  the  return,  the  granting  of  the  peremptory  writ  is  de- 
pendent upon  a  verdict  in  his  favor,  as  was  the  case  at  com- 
mon law  in  an  action  for  a  false  return.  And  failing  to. 
obtain  a  verdict,  he  is  not  entitled  to  a  peremptory  manda- 
mus.3 

§  560.  Since  it  is  competent  for  the  respondent  to  pre- 
sent, in  his  return  to  the  alternative  writ,  several  different 
defenses,  provided  they  are  not  inconsistent  with  or  repug- 
nant to  each  other,  if  he  prevails  on  either  of  the  grounds 
relied  upon,  the  peremptory  writ  will  be  refused.4  These 
several  defenses,  however,  should  be  consistent  with  each 
other,  and  if  inconsistent  or  repugnant  the  return  may  be 
quashed  in  toto,  and  the  peremptory  writ  awarded.8 

1  State  v.  Lancaster  Co.,  13  Neb.  4  Ex  parte  Selma  &  Gulf  R.  Co., 
223.  46  Ala.  230. 

2  People  v.  Everitt,  Coleman  &  5  King  v.  Mayor  of  York,  5  T.  R. 
Caine,  149;  S.  C.,  1  Caine's  Rep.  8.  66. 

'People  v.  Board  of  Metropolitan 
Police,  26  N.  Y.  316. 
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§  561.  Great  particularity  is  necessary  in  stating  in  the 
peremptory  writ  the  precise  thing  which  is  required,  in 
order  that  the  respondent  may  be  definitely  apprised  of  all 
that  he  is  commanded  to  do.  And  when  a  peremptory  man- 
damus has  been  awarded  to  compel  the  treasurer  of  a  school 
district  to  pay  certain  orders  against  the  district,  but  the 
writ  contains  no  description  of  the  orders,  either  by  number 
or  amount,  and  this  does  not  appear  in  any  of  the  pleadings 
or  other  proceedings,  the  defect  is  fatal  and  will  warrant  the 
reversal  of  the  judgment.1  But  when  the  writ  is  directed 
to  public  officers,  commanding  the  performance  of  a  public 
duty  required  of  them  by  law,  a  reasonable  degree  of  cer- 
tainty in  describing  the  thing  to  be  performed  is  deemed 
sufficient,  especially  when  the  facts  are  within  the  personal 
knowledge  of  the  officers  to  whom  the  writ  is  directed.2 

§  562.  The  authorities  are  not  altogether  reconcilable  as 
to  whether  a  peremptory  mandamus  may  be  amended,  but 
the  better  doctrine  seems  to  be  that  no  amendment  should 
be  allowed.  In  any  event,  a  motion  to  amend  and  enlarge 
the  peremptory  writ,  which  fails  to  point  out  specifically 
the  particulars  in  which  it  is  alleged  to  be  defective,  will  be 
disregarded.3  And  when  the  peremptory  mandamus  de- 
mands more  than  the  relator  is  entitled  to  by  his  alternative 
writ,  the  better  practice  is,  instead  of  allowing  an  amend- 
ment to  the  peremptory  writ,  to  set  aside  the  order  grant- 
ing it,  and  to  allow  the  relator  to  amend  the  alternative 
writ,  that  he  may  then  be  entitled  to  a  peremptory  manda- 
mus.4 

§  563.  If  the  petition  upon  which  the  mandamus  is  asked 
is  insufficient,  and  fails  to  make  out  a  prima  facie  case,  the 
court  will  refuse  the  peremptory  writ,  notwithstanding  the 
verdict  of  a  jury  finding  the  facts  as  alleged  in  the  petition. 
And  the  action  of  the  court  in  denying  the  peremptory  man- 

1  State  v.  District  Township  of       8  State  v.  County  Judge  of  John- 
Dubuque,  11  Iowa,  155.  son,  12  Iowa,  287. 

2  People  v.  Nostrand,  46  N.  Y.  375.        4  Commissioners  of  Columbia  v. 

King,  13  Fla.  451. 
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damus  in  such  a  case  is  analogous  to  that  in  arresting  judg- 
ment in  an  ordinary  action  at  law.1 

§  564.  "With  regard  to  the  form  of  the  peremptory  writ 
and  its  contents,  it  is  to  be  tested  by  the  same  general  prin- 
ciples applicable  in  construing  the  sufficiency  of  the  alterna- 
tive mandamus,  the  principal  difference  in  form  being  the 
omission  of  the  alternative  clause  in  the  peremptory  writ. 
For  these  principles  of  construction,  and  the  tests  to  be  ap- 
plied in  determining  the  sufficiency  of  the  writ,  the  reader  is 
referred  to  the  preceding  chapter. 

•People  v.  Commissioners  of  Highways,  52  m.  498. 


CHAPTER  XL 

OF  THE  VIOLATION  OF  THE  WRIT. 

§  565.    Implicit  obedience  required;  violation  punished  by  attachment 
for  contempt. 

566.  Literal  compliance  not  exacted. 

567.  Reversal  by  appellate  court  no  justification;  effect  of  injunc- 

tion. 

568.  Irregularities  do  not  justify  violation;  right  to  mandamus  not 

considered. 

569.  Violation  by  judges  of  inferior  courts;  effect  of  resignation  of 

judge. 
569o.  Effect  of  resignation  of  municipal  officers. 

570.  Violation  by  corporation,  personal  notice  unnecessary;  rule  to 

show  cause  necessary. 

571.  Quashing  the  writ,  effect  on  proceedings  in  attachment. 

572.  Attachment  allowed  by  king's  bench  for  failure  to  make  return. 

573.  Attachment  against  municipal  officers  for  violation;  personal 

service  not  requisite. 

574.  Attachment  directed  to  persons  guilty  of  disobedience;  rule  as 

to  joinder  of  partiea 

575.  Injunction  from  state  court  no  justification  for  violation  of 

mandamus  from  federal  court. 

576.  When  rule  to  show  cause  dispensed  with. 
576a.  Proceedings  in  habeas  corpus. 

§  565.  The  granting  of  a  peremptory  mandamus  being 
the  exercise  of  one  of  the  highest  powers  vested  in  the 
courts,  implicit  obedience  is  in  all  cases  required  to  the  man- 
date of  the  writ,  and  its  violation  constitutes  a  gross  con- 
tempt of  the  court  out  of  which  the  writ  issued.  The  usual 
process,  both  in  England  and  in  America,  for  punishing  per- 
sons who  have  been  guilty  of  violating  a  writ  of  mandamus, 
is  by  proceedings  in  attachment  against  the  offending  party 
for  contempt  of  court.1  These  proceedings  are  substantially 


People  v.  Pearson,  3  Scam.  270;  Commonwealth  v.  Sheehan,  81  } 
Pa.  St.  132. 
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the  same  as  in  case  of  any  other  contempt  of  court,  and  they 
are  usually  instituted  upon  sworn  allegations  setting  up  the 
fact  of  the  violation,  accompanied  by  a  rule  upon  the  of- 
fender to  show  cause  why  he  should  not  be  attached  for  a 
contempt  of  court.  Differences  in  details  of  practice  upon 
proceedings  of  this  nature  exist  in  the  different  states,  which 
need  not  be  noticed  here,  it  being  presumed  that  each  prac- 
titioner is  sufficiently  familiar  with  the  rules  of  practice  pre- 
vailing in  his  own  state. 

§  566.  In  the  first  place,  it  may  be  observed  that  a 
strictly  literal  compliance  with  the  terms  of  the  writ  is  not 
exacted  if  it  is  apparent  that  it  has  been  substantially  com- 
plied with  in  spirit,  and  such  a  compliance  with  the  material 
requirements  of  the  mandate  of  the  court  will  exonerate  the 
respondent  from  further  responsibility.  An  attachment 
will  not,  therefore,  be  allowed  upon  the  ground  that  the  re- 
spondent has  not  himself  done  the  act  required  to  be  per- 
formed, when  it  is  shown  by  his  return  that  the  act  com- 
manded has  been  done,  although  it  does  not  appear  that  it 
was  done  by  the  respondent  in  person.1  And  when  a  change 
has  been  made  in  the  law  requiring  the  performance  of  the 
particular  act  which  has  been  commanded  by  mandamus, 
and  the  officer  to  whom  the  writ  is  directed,  acting  in  good 
faith,  and  according  to  his  best  judgment  as  to  the  effect  of 
such  change  in  his  legal  liability,  refuses  further  obedience 
to  the  mandamus,  he  should  not  be  punished  by  attachment, 
even  though  mistaken  in  his  judgment.  In  such  case,  a  new 
application  should  be  made  for  a  mandamus,  that  a  new  de- 
cision may  be  had  upon  the  facts  and  the  law.2  So  when 
the  operation  of  the  writ  is  suspended,  pending  an  amicable 
negotiation  between  the  parties  for  a  compromise  and  ad- 
justment of  their  differences,  respondents  will  not  be  attached 
for  contempt  in  disregarding  the  mandamus  during  such 
period.3  And  when,  to  an  attachment  for  refusing  to  obey 

1  United    States    v.    Kendall,    5       8  State   v.  Common  Council   of 
Cranch  C.  C.  385.  Rahway,  50  N.  J.  L.  350. 

2  State  v.  Harvey,  14  Wis.  151. 
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a  mandamus,  the  party  attached  shows  that  he  is  willing  to 
comply  with  the  mandate  of  the  court,  he  will  not  be  pun- 
ished for  disobedience,  but  he  may  still  be  compelled  to  do 
the  act  required  by  the  writ.1 

§  567.  Obedience  to  the  writ  is  required  during  the  entire 
time  that  it  remains  in  force  and  unreversed  by  a  higher 

v  O 

tribunal,  and  the  fact  that  the  proceedings  are  subsequently 
reversed  by  an  appellate  court  affords  no  justification  for  a 
violation  of  the  mandamus  committed  before  such  reversal.2 
Nor  does  the  pendency  of  a  writ  of  error  to  a  judgment 
awarding  a  peremptory  mandamus  justify  a  violation  of  the 
mandamus,  when  such  writ  of  error  is  not  a  supersedeas.3 
Sor  does  it  afford  a  sufficient  excuse  for  failure  to  obey  the 
writ,  that  since  it  was  granted  the  respondent  has  been  en- 
joined in  another  court  from  performing  the  act  required, 
since  a  peremptory  mandamus,  when  once  issued,  can  not, 
like  an  ordinary  execution  upon  a  judgment  at  law,  be 
stayed  by  injunction,  and  to  allow  such  interference  would 
necessarily  lead  to  a  conflict  of  jurisdiction  and  interrupt 
the  whole  course  of  judicial  proceedings.4  And  upon  pro- 
ceedings by  attachment  for  failure  to  comply  with  the  writ, 
the  question  whether  defendant  has  been  guilty  of  a  wilful 
disobedience  of  the  mandate  of  the  court  is  a  question  of 
fact  for  the  determination  of  the  court  by  which  the  man- 
damus was  granted,  and  its'  judgment  upon  this  question, 
will  not  be  disturbed  by  a  court  of  review  unless  clearly 
erroneous.5 

§  568.  Mere  irregularities  in  practice  upon  the  granting 
of  the  peremptory  writ,  or  even  the  fact  that  it  was  im- 
providently  granted,  will  not  avail  in  justification  of  one 
who  has  violated  its  mandate.  And  it  is  therefore  no  suf- 
ficient objection  to  proceedings  in  attachment  that  the 
court  issued  the  peremptory  mandamus  before  an  alterna- 

1  State  v.  Smith,  9  Iowa,  334  4  Weber  v.  Zimmerman,  23  Md. 

2Kaye  v.  Kean,  18  B.  Mon.  839.  45.     See,  also,  Commonwealth    r. 

3  Tyler  v.  Hamersley,  44  Conn.  Sheehan,  814  Pa.  St.  132. 

393.  6  McAleese  v.  State,  42  Neb.  886. 
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tive  writ  had  been  allowed.  The  peremptory  writ  having 
actually  been  allowed,  and  being  a  writ  whose  allowance  is 
within  the  discretion  of  the  court,  its  regularity  can  not  be 
questioned  by  respondents  after  they  have  had  an  opportunity 
of  being  heard  upon  the  rule  to  show  cause.1  So  upon  pro- 
ceedings in  attachment  for  disregarding  a  peremptory  man- 
damus, the  court  will  not  consider  in  mitigation  of  the  al- 
leged contempt  questions  going  to  defeat  the  right  to  the 
mandamus  which  might  have  been  urged  against  the  relief 
in  the  first  instance.  Nor  will  the  violation  be  justified 
upon  the  ground  of  defective  service,  when  the  respondent 
has  appeared  and  made  return  to  the  writ.2  And  upon  an 
appeal  from  an  order  finding  appellant  guilty  of  a  contempt 
of  court  in  violating  a  peremptory  mandamus,  no  appeal 
having  been  taken  from  the  order  awarding  the  mandamus, 
the  propriety  of  that  order  will  not  be  considered  by  the 
court.'  So  it  affords  no  justification  of  the  conduct  of  de- 
fendants in  disregarding  the  writ  that  another  course  of 
procedure,  or  a  remedy  other  than  mandamus,  existed,  of 
which  the  relators  might  have  availed  themselves.4  And 
the  fact  that  a  statute  provides  a  penalty  by  fine  for  the  vio- 
lation of  a  peremptory  mandamus,  and  provides  that  the 
payment  of  such  fine  shall  be  a  bar  to  an  action  for  any  pen- 
alty incurred  by  reason  of  the  refusal  or  neglect  to  perform 
the  act  required,  does  not  oust  the  jurisdiction  of  the  court 
to  punish  for  contempt  in  disregarding  its  mandate.8  So 
when  defendants,  knowing  that  a  peremptory  mandamus 
has  been  awarded,  before  the  writ  actually  issues  do  the  act 
which  the  mandamus  is  intended  to  prevent,  they  are  guilty 
of  contempt  and  may  be  punished  by  attachment.6 

1  State  v.  Elkinton,  1  Vroom,  335.    607.    See,  also,  State  v.  Supervisors 

2  People  v.  Barnett,  91  III  422.    of  Mineral  Point,  22  Wis.  396. 

If,  however,  the  service  of  the  per-       8  People  v.  Rochester  &  S.  L.  R. 
emptory  writ  is  absolutely  void,    Co.,  76  N.  Y.  294 
defendants  will  not  be  held  guilty       4  President  v.  Mayor  of  Elizabeth, 
of  contempt  for  refusing  to  obey    40  Fed.  Rep.  799. 
the  writ.    State  v.  Mayor,  29  Kan.        8  In  re  Delgado,  140  U.  S.  586. 

6  People  v.  Rice,  144  N.  Y.  249. 
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§  569.  "When  an  inferior  court  has  been  directed  by  man- 
damus to  restore  certain  cases  which  had  been  improperly 
dismissed,  and  to  proceed  to  judgment  therein,  and  the  judge 
of  such  court  withholds  judgment  until  the  following  term,. 
Avhile  considering  a  motion  for  a  ne\v  trial,  he  is  not  guilty 
of  any  such  contempt  as  to  warrant  proceedings  in  attach- 
ment.1 And  when  judges  of  an  inferior  court  have  rendered 
themselves  liable  to  attachment  for  contempt  in  disregard- 
ing a  mandamus,  but  it  is  apparent  by  their  return  that  no- 
intentional  contempt  was  committed,  instead  of  an  attach- 
ment, an  alias  mandamus  may  issue.2  If  a- judge  has  already 
resigned  his  office,  while  it  is  true  that  he  can  not  be  re- 
quired by  mandamus  to  perform  any  judicial  act  connected 
therewith,  yet  if  he  had  refused  while  still  in  office  to  do  the 
act  required  by  the  mandamus,  as  to  sign  a  bill  of  exceptions, 
he  maybe  punished  by  fine  as  for  a  contempt  of  court,  since 
the  superior  tribunal,  having  properly  acquired  jurisdiction 
over  the  respondent  in  the  first  instance,  to  compel  him  to 
perform  the  required  act,  can  not  be  divested  of  its  power  to 
punish  for  contempt  by  his  resigning  the  office.*  And  while 
it  is  conceded  that  one  important  object  to  be  attained  in 
punishing  for  the  contempt  is  to  compel  the  party  to  per- 
form the  required  act,  it  by  no  means  follows,  because  this 
can  not  be  attained,  that  no  punishment  should  be  inflicted.4' 
But  when  it  is  sought  to  punish  by  attachment  judges  of  an 
inferior  court  who  have  refused  to  obey  a  mandamus  di- 
recting them  to  sign  a  bill  of  exceptions,  it  should  clearly 
appear  by  the  affidavit  upon  which  the  motion  for  attach- 
ment is  based  that  the  persons  who  were  served  with  the 
writ  were  the  persons  who  should  have  sealed  the  bill,  and 
if  this  does  not  appear  nothing  can  be  taken  by  the  motion.5 

§  569<z.  In  many  of  the  states,  either  by  constitutional 
provisions  or  by  legislation,  municipal  as  well  as  other  pub- 
lic officers  hold  their  offices  until  their  successors  are  elected, 

1  Ex  parte  Bradstreet,  8  Pet.  588.       <  People  v.  Pearson,  3  Scam.  270. 

2  Ex  parte  Woodruff,  4  Ark.  630.        5  People  v.  Judges  of  Washing- 
*  People  v.  Pearson,  3  Scam.  270.    ton,  2  Caine's  Rep.  97. 
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or  appointed,  and  qualified.  In  such  cases  municipal  officers 
who  resign  to  escape  the  performance  of  an  official  duty  re- 
quired of  them  by  a  peremptory  writ  of  mandamus  are 
guilty  of  a  contempt  of  court  and  may  be  punished  by  at- 
tachment.1 

§  570.  "While  it  is  generally  requisite  that  personal  notice 
of  the  issuing  of  the  writ  should  be  shown  in  order  to  lay 
the  foundation  for  proceedings  in  attachment  against  a  cor- 
poration for  its  violation,  yet  if  a  statute  has  dispensed  with 
personal  notice,  by  requiring  notice  in  writing  to  be  posted 
in  some  .public  place,  such  notice  in  accordance  with  the 
statute  is  sufficient,  prima  facie,  to  hold  the  members  of  the 
corporation.  The  rule  to  show  cause  why  they  should  not 
be  attached  for  contempt  will  therefore  issue  in  such  case, 
leaving  respondents  to  show  by  way  of  excuse  that  they 
had  not  received  actual  notice  of  the  writ,  if  such  were  the 
case.2  But  to  give  the  court  jurisdiction  to  proceed  by  at- 
tachment against  respondents,  who  are  charged  with  the 
violation  of  a  peremptory  writ  of  mandamus,  they  should 
be  served  with  a  rule  to  show  cause  why  an  attachment 
should  not  issue,  and  for  the  want  of  such  service  the  rule 
may  be  discharged.3 

§  571.  When  the  writ  has  been  granted  to  restore  a  min- 
ister of  an  incorporated  church  to  his  pastoral  office,  but  he 
is  subsequently  disqualified  from  holding  his  place  by  the 
regularly  constituted  authorities  of  the  church,  such  disquali- 
fication has  been  held  a  sufficient  cause  for  quashing  the 
writ,  and  for  discharging  respondents  from  proceedings  in 
attachment  for  its  violation.4  And  it  has  been  held  compe- 

1  United    States   v.    Justices  of  payment  of  a  judgment  against  the 

Lauderdale  Co.,  10  Fed.  Rep.  460;  county,  see  In  re  Copenhaver,  54 

United  States  v.  Green,  53  Fed.  Fed.  Rep.  660. 

Rep.  769.    As  to  the  power  of  the  2  King  v.  Edyvean,  3  T.  R  352 

United    States   courts  to   punish  3  State  v.  Assessors  of  Taxes,  53 

judges  of  a  county  court  of  a  state  N.  J.  L.  156. 

by  attachment  for  disobedience  to  4  Weber  v.  Zimmerman,  23  Md. 

a.  peremptory    mandamus     com-  45. 
manding  them  to  levy  a  tax  in 
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tent,  in  proceedings  in  attachment,  to  urge  any  objections 
to  the  validity  of  the  peremptory  writ,  and  if  sufficient  ob- 
jections appear  obedience  will  not  be  enforced.1 

§  572.  Ordinarily  an  attachment  for  contempt  issues  only 
in  case  of  violation  of  a  peremptory  mandamus,  and  the  de- 
cisions to  be  found  in  the  reports  are  chiefly  with  reference 
to  such  cases.  It  seems,  however,  to  have  been  the  doctrine 
of  the  king's  bench,  that  a  failure  to  make  return  to  the  orig- 
inal or  to  an  alias  mandamus  was  such  a  contempt  as  to  lay 
the  foundation  for  proceedings  in  attachment,2  but  that  an 
attachment  would  not  be  granted  in  such  case  without  a 
peremptory  rule  to  return  the  alias  writ.3 

§  573.  The  jurisdiction  by  attachment  for  contempt  in 
violating  or  disobeying  a  mandamus  is  extended  to  officers 
of  municipal  corporations  who  have  been  guilty  of  such  vio- 
lation in  their  official  capacity.  And  when  municipal  offi- 
cers have  disregarded  a  mandamus  directing  them  to  assess 
and  levy  a  tax  to  provide  for  the  payment  of  municipal 
bonds  voted  in  aid  of  a  subscription  to  a  railway  company, 
they  may  be  punished  by  fine  and  imprisonment,  as  in  other 
cases  of  contempt.4  And  in  the  case  of  mandamus  to  a  mu- 
nicipal corporation,  it  would  seem  that  personal  service  of 
the  writ  upon  the  corporate  officers  is  not  essential  to  war- 
rant proceedings  in  attachment  for  its  violation.  Thus, 
when  the  writ  was  served  upon  a  town  clerk,  but  upon  no 
other  officers  of  the  corporation,  an  attachment  was  granted 
against  the  mayor  and  other  corporate  officers  for  failing  to 
make  return.8 

§  574.  An  attachment  for  contempt  in  violating  or  refus- 
ing to  obey  a  peremptory  mandamus  should  be  directed  to 
all  the  persons  guilty  of  disobedience  to  the  mandate  of  the 

1  Queen  V*  Ledgard,  1  Ad.  &  E.  «  Commonwealth  v.  Taylor,  80  Pa. 
(N.  S.)  616.  St.  263.    See,  also,  United  States  v. 

2  See  King  v.  Mayor  of  Fowey,  Supervisors  of  Lee  County,  2  Bis- 
5  Dow.  &  Ry.  614;  Mayor  of  Cov-  sell,  77. 

entry's  Case,  2  Salk.  429.  8  King   v.    Mayor   of   Fowey,   5 

3  Mayor   of   Coventry's   Case,  2    Dow.  &  Ry.  614 
Salk.  429. 
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court.  And  when  the  peremptory  writ  has  been  granted 
against  a  board  of  canvassers  of  elections,  composed  of  sev- 
eral distinct  and  independent  officers,  the  mandate  of  the 
court  extending  to  and  covering  them  all,  an  attachment  for 
violating  the  writ  should  include  them  all.1  It  is  not  neces- 
sary, however,  in  proceedings  by  attachment  for  the  viola- 
tion of  a  mandamus,  issued  to  a  board  of  municipal  officers 
composed  of  several  different  persons,  to  issue  separate  and 
distinct  writs  of  attachment  to  each  member  of  the  board, 
the  proper  practice  being  to  unite  all  the  respondents  in 
one  attachment.  And  if  in  such  case  separate  writs  have 
issued  to  the  individual  members  of  the  board,  the  proceed- 
ings will  be  consolidated  and  continued  as  a  single  attach- 
ment against  the  entire  board.2  When  proceedings  in  at- 
tachment are  instituted  against  the  members  of  a  city  council 
for  refusing  obedience  to  a  writ  of  mandamus,  the  process 
in  attachment  should  issue  only  against  such  members  as 
have  refused  to  obey  the  writ,  and  not  against  the  city  as 
such,  or  against  other  members  of  the  council  who  have 

t  o 

obeyed  the  mandamus.3 

§  575.  Since  the  power  of  the  federal  courts  is  supreme 
within  the  limits  of  their  jurisdiction,  and  since,  in  cases  of 
conflict  between  the  federal  and  state  tribunals,  the  latter 
must  necessarily  yield  in  matters  resting  within  the  jurisdic- 
tion of  the  former,  it  follows  that  it  constitutes  no  sufficient 
justification  for  refusing  to  obey  a  mandamus  regularly 
issued  by  a  federal  court  in  a  matter  properly  presented  for 
its  adjudication,  that  the  parties  to  whom  the  writ  is  directed 
have  been  enjoined  by  a  state  court  from  performing  the 
act  commanded  by  the  mandamus.  Thus,  when  a  circuit 
court  of  the  United  States  has  issued  its  mandamus  to  a 
board  of  county  supervisors,  directing  them  to  levy  a  tax  in 
payment  of  certain  judgments  recovered  in  the  circuit  court 
against  the  county,  upon  its  bonds  issued  in  aid  of  railways, 

1  State  v.  Smith,  9  Iowa,  334.  3  State  v.  Judge  of  Civil  District 

2  Durant  v.  Supervisors  of  Wash-    Court,  38  La.  An.  43. 
ington,  Woolworth,  377. 
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the  supervisors  can  not  take  refuge  from  a  violation  of  the 
mandamus  under  a  previous  injunction  from  the  state  courts 
restraining  them  from  levying  the  tax,  and  they  will  be  at- 
tached for  contempt  notwithstanding  such  injunction.1 

§  5Y6.  It  seems  to  be  the  usual  practice,  both  in  England 
and  in  America,  to  require  service  of  a  rule  to-  show  cause 
upon  respondents  before  proceeding  against  them  by  at- 
tachment for  a  violation  of  the  writ,  and  in  ordinary  cases 
this  course  should  be  pursued.  .  If,  however,  it  is  clearly  ap- 
parent to  the  court  that  respondents  have  been  guilty  of  a 
wilful  and  deliberate  violation  of  the  mandamus,  and  that 
it  is  their  settled  purpose  to  continue  such  violation,  the 
court  may  dispense  with  the  rule  to  show  cause.  In  such 
case,  although  the  parties  may  disclaim  any  intention  to 
commit  a  wilful  contempt  of  court,  yet  it  appearing  by  their 
return  that  the}'  have  deliberately  violated  the  mandate  of 
the  court,  and  that  they  intend  to  continue  such  conduct 
in  the  future,  a  rule  to  show  cause  would  serve  no  useful  pur- 
pose, since  the  only  cause  which  could  be  returned  thereto 
has  already  been  shown.2 

§  5760.  "When  the  command  of  a  writ  of  mandamus  is 
in  all  respects  within  the  jurisdiction  of  the  court  by  which 
it  is  granted,  proceedings  in  attachment  for  its  violation  are 
not  re  viewable  by  another  court  upon  habeas  corpus  to  pro- 
cure the  release  of  persons  committed  for  such  violation.  If, 
however,  the  command  is  in  whole  or  in  part  beyond  the 
power  of  the  court,  the  writ,  or  so  much  of  it  as  exceeds  the 
jurisdiction  of  the  court,  is  void.  And  in  such  case  habeas 
corpus  will  lie  to  procure  the  release  of  the  persons  so  held 
in  custody.3 

1  United  States  v.  Supervisors  of  3Ex  parte  Rowland,  104  U.  S. 
Lee  County,  2  Bissell,  77,  1  Chicago  604.    It  is  held  in  Kansas  that  ti 
Legal  News,  121;   Riggs  u.  John-  district  judge  has  no  jurisdiction 
rfon    Co.,  6  Wall.   166.    See,  also,  to  hear  and  determine  at  chambers 
United  States  v.  Silverman,  4  Dil-  proceedings  by  attachment  for  vio- 
lon,  224.  lating  a  peremptory  writ  of  man- 

2  United  States  v.  Supervisors  of  damns.    State  v.  Stevens,  40  Kan. 
Lee  County,  2  Bissell,  77, 1  Chicago  113;  In  re  Price,  40  Kan.  156. 
Legal  News,  121. 
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§  577.    The  writ  originally  granted  only  by  the  king's  bench. 

578.  Jurisdiction  extended  by  statute  to  all  superior  courts  in  Eng- 

land. 

579.  No  court  in  United  States  corresponding  to  the  king's  bench. 

580.  Courts  usually  fixed  by  constitution  or  statute  in  this  country. 

581.  The  jurisdiction  purely  original;  how  exercised  by  appellate 

courts. 

582.  Appellate  courts  may  grant  writ  in  aid  of  their  appellate  juris- 

diction. 
582a.  Appellate  courts  may  decline  to  exercise  original  jurisdiction. 

583.  Doctrine  as  between  state  and  federal  courts. 
583a.  The  same. 

584    State  courts  will  not  grant  writ  to  remove  cause  from  state  to 
federal  court. 

585.  Nor  will  federal  courts  grant  writ  for  such  removal. 

586.  State  courts  may  grant  the  writ  in  aid  of  decree  or  judgment 

of  federal  court. 

587.  Jurisdiction  of  United  States  supreme  court  by  mandamus  ex- 

ercised only  in  aid  of  appellate  powers. 

588.  Writ  granted  from  supreme  court  of  United  States  to  inferior 

courts. 

589.  Circuit  courts  of  United  States  devoid  of  original  jurisdiction 

in  mandamus. 

590.  But  may  grant  the  writ  in  aid  of  their  existing  jurisdiction. 
590o.  Jurisdiction  not  conferred  upon  United  States  circuit  courts 

by  removing  cause  from  state  court. 

§  577.  The  use  of  the  writ  of  mandamus  as  a  judicial  pro- 
cess or  remedy  had  its  origin  in  the  court  of  king's  bench 
in  England,  and  the  exercise  of  the  jurisdiction  was  formerly 
confined  exclusively  to  that  court.  From  a  simple  missive 
or  mandate  of  the  sovereign,  issuing  directly  to  the  subject, 
the  writ  was  gradually  moulded  and  shaped  into  a  judicial 
process  of  an  extensive  remedial  nature,  which  was  freely 
granted  by  the  king's  bench,  in  the  absence  of  other  ade- 
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quate  and  specific  remedy.  It  was  regarded  as  the  especial 
province  of  the  court  of  king's  bench  to  superintend  all  in- 
ferior tribunals  throughout  the  kingdom,  and  to  enforce  at 
their  hands  the  exercise  of  such  judicial  or  ministerial  pow- 
ers as  had  been  conferred  upon  them  by  parliament  or  by 
the  crown,  and  for  this  purpose  the  writ  under  considera- 
tion was  regarded  as  the  most  effective  remedy.1  Deriving 
its  origin  directly  from  the  king,  sitting  in  his  own  court, 
the  writ  was  always  regarded,  in  England,  as  a  high  pre- 
rogative remedy,  in  distinction  from  an  ordinary  writ  of 
right.  And  the  jurisdiction  is  spoken  of  as  one  of  the 
"  flowers  of  the  king's  bench," 2  and  it  was  always  jealously 
guarded  by  that  tribunal.  Being  a  court  of  very  extended 
jurisdiction,  intrusted  with  the  superintendence  of  all  civil 
corporations  and  inferior  jurisdictions  in  the  kingdom,3  it 
was  natural  that  this  extraordinary  remedy  should  be  con- 
fined to  this  tribunal,  and  we  accordingly  find  it  shaped  by 
the  decisions  of  this  court  through  several  successive  cen- 
turies, until  it  has  attained  its  present  symmetrical  develop- 
ment, and  it  is  now  recognized  as  the  most  effective  of  all 
the  extraordinary  remedies  kno\vn  to  the  common  law. 

§  578.  By  the  common-law  procedure  act  of  1854,  the 
jurisdiction  by  mandamus,  in  England,  was  extended  to  all 
the  superior  courts  in  the  kingdom,  which  were  authorized 
to  grant  writs  of  mandamus,  in  connection  with  or  as  an- 
cillary to  any  civil  action  brought  in  such  courts,  excepting 
actions  of  ejectment  and  replevin.  The  writ  as  thus  issued 
was  given  the  same  force  and  effect  as  that  of  a  mandamus 
from  the  court  of  king's  bench,  and  the  pleadings  were  as- 
similated, as  nearly  as  possible,  to  those  in  ordinary  actions 
for  the  recovery  of  damages.  It  was,  however,  expressly 
provided  that  the  act  should  in  no  manner  impair  or  take 
n\vay  the  jurisdiction  of  the  court  of  king's  bench  to  grant 
writs  of  mandamus,  and  the  jurisdiction  of  that  court,  there- 

1  See  3  Black.  Com.  110.  8  8  Black.  Com.  43. 

2  Per  Doderitlge,  J.,  in  Awdley  v. 
Joy,  Poph.  176. 
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fore,  remained  substantially  unchanged,  although  the  prac- 
tice and  procedure  in  mandamus  cases  were  greatly  changed.1 
And  by  the  supreme  court  of  judicature  act  of  1ST3,  the  rem- 
edy was  still  further  extended  and  the  procedure  simplified.2 

§  579.  As  regards  the  courts  which  are  empowered  to 
grant  this  extraordinary  remedy  in  this  country,  it  is  to  be 
observed  in  the  first  place,  that,  under  the  American  system, 
no  court,  either  state  or  federal,  possesses  the  same  general 
functions  and  jurisdiction  as  the  court  of  king's  bench,  nor 
does  any  judicial  tribunal  known  to  our  system  represent 
the  sovereignty  of  the  country  in  precisely  the  same  sense 
in  which  it  is  represented  in  England  by  the  king's  bench. 
And  while  this  divergence  between  the  judicial  systems  of 
the  two  nations  has  in  no  manner  impaired  or  altered  the 
general  remedial  features  of  the  writ  of  mandamus,  which 
was  transferred  to  this  country  as  a  part  of  the  common  law, 
it  has  yet  had  the  effect  of  stripping  the  remedy  of  many  of 
its  purely  prerogative  features,  and  of  reducing  it  more 
nearly  to  a  level  with  ordinary  civil  actions  for  the  protec- 
tion of  private  rights.8 

§  580.  The  courts  empowered  to  exercise  the  jurisdiction 
by  mandamus  in  this  country  are  generally  fixed  by  the 
constitutions  of  the  various  states,  or  by  legislative  enact- 
ment not  inconsistent  therewith.  Usually  the  power  is  con- 
ferred upon  the  various  common-law  courts  of  original  and 
general  jurisdiction,  such  as  the  circuit  or  district  courts 
throughout  the  states,  and  in  many  cases  the  pleadings  and 
procedure  to  be  adopted  by  these  courts  in  dispensing  the 
remedy  are  also  regulated  by  statute.  The  writ  is  also 
granted,  in  many  of  the  states,  by  the  supreme  judicial  tri- 
bunal or  court  of  last  resort  of  the  state,  in  some  instances 
as  a  part  of  its  original  jurisdiction,  created  and  defined  by 
the  organic  law  of  the  state,  and  in  other  cases  only  in  aid 
of  its  appellate  powers.4 

1 17  &  18  Viet.,  ch.  125.    See  Ap-  » See  §  5,  ante. 

pendix,  C.  <  In  Missouri  the  supreme  court 

2  36  &  37  Viet.,  ch.  66,  sec.  23,  sub-  of  the  state,  although  vested  with 

division  3.  original  jurisdiction  in  mandamus, 
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§  581.  But  in  whatever  courts  the  power  of  granting  this 
extraordinary  remedy  may  be  vested,  it  is  uniformly  re- 
garded as  an  original  and  not  an  appellate  jurisdiction.  And 
the  writ  itself  is  in  no  sense  an  appellate  process,  but  purely 
an  original  one,  not  employed  in  the  revision  of  a  cause  al- 
ready adjudged,  but  itself  originating  the  cause.1  It  follows, 
therefore,  that  when  the  court  of  last  resort  of  a  state  is  lim- 
ited, by  the  constitution  of  the  state,  to  the  exercise  of  an 
appellate  jurisdiction  only,  it  is  powerless  to  grant  the  writ 
as  an  original  proceeding,  or  to  entertain  jurisdiction  in  man- 
damus, except  as  a  necessary  incident  or  appendage  of  its 
appellate  powers.2  And  in  such  case,  the  legislature  of  the 
state,  being  equally  bound  with  the  courts  by  the  constitu- 
tion of  the  state,  as  the  fundamental  and  paramount  law, 
can  not  confer  upon  the  appellate  court  the  power  of  grant- 


is  averse  to  its  exercise  unless  in 
cases  of  especial  importance,  pre- 
ferring that  the  application  should 
ordinarily  be  made  in  the  first  in- 
stance to  the  lower  courts.  See 
State  v.  County  Court  of  Cooper 
Co.,  64  Mo.  170.  In  Pennsylvania, 
under  a  statute  authorizing  the 
courts  to  issue  writs  of  mandamus 
to  all  officers  elected  or  appointed 
in  and  for  their  respective  coun- 
ties, no  jurisdiction  is  conferred  to 
grant  the  writ  against  an  officer 
of  the  state.  Commonwealth  v. 
Wickerskam,  90  Pa.  St.  311.  In 
Arkansas  it  is  held  that  manda- 
mus will  not  lie  from  a  circuit 
court  to  compel  a  sheriff  to  receive 
certain  warrants  in  satisfaction  of 
an  execution  from  the  supreme 
court  of  the  state,  since  the  court 
issuing  the  execution  alone  has 
power  to  control  its  process.  Hinkle 
v.  Ball,  34  Ark.  177.  As  to  the  cir- 
cumstances under  which  the  su- 
preme court  of  Wisconsin  will 
34 


exercise  its  original  jurisdiction 
in  mandamus,  see  State  v.  Super- 
visors of  Juneau  Co.,  38  Wis.  554. 
As  to  the  original  jurisdiction  of 
the  supreme  court  of  Texas  in 
mandamus,  see  Pickle  v.  McCall, 
86  Tex.  212.  As  to  the  original 
jurisdiction  of  the  supreme  court 
of  Montana  in  mandamus,  see  State 
v.  Kenney,  9  Mont.  223;  State  v. 
Canvassers  of  Choteau  Co.,  13 
Mont.  23. 

1  Daniel  v.  County  Court  of  War- 
ren, 1  Bibb,  496.    See,  also,  King  v. 
Hampton,  3  Hayw.  (Tenn.)  59;  State 
v.  Biddle,  36  Ind.  188;  Cowell  v. 
Buckelew,  14  Cal.  640. 

2  Morgan  v.  The  Register,  Hardin 
(2d   ed.),.618;    Daniel   v.  County 
Court    of   Warren,    1    Bibb,  496; 
Howell  v^  Crutchfield,  Hemp.  99; 
Westbrook  v.  Wicks,  86  Iowa,  382; 
Whitfield  v.  Greer,  8  Baxter,  78; 
State  v.  Hall,  6  Baxter,  3.  See,  also, 
United  States  v.  Commissioners  of 
Dubuque,    Morris,    42;    Hawes   v. 


530  MANDAMUS.  [PART  I. 

ing  the  writ  as  an  original  proceeding.1  So  when  the  court 
of  final  resort  of  a  state  is  vested  with  only  appellate  pow- 
ers, it  can  not  grant  a  mandamus  to  a  subordinate  court,  re- 
quiring it  to  proceed  with  a  cause  pending  therein,  since 
such  a  use  of  the  writ  is  not  a  necessary  adjunct  to  the  dis- 
charge of  the  functions  of  the  court  as  a  purely  appellate 
tribunal,  and  would  be  the  exercise,  not  of  an  appellate,  but 
of  an  original  jurisdiction.2  Nor  will  a  court  of  appellate 
powers,  which  is  restricted,  by  the  organic  law  of  the  state, 
to  the  granting  of  such  writs  only  as  are  necessary  to  the 
exercise  of  its  appellate  jurisdiction,  issue  a  mandamus  to  the 
officers  of  a  subordinate  court  to  compel  any  official  action 
at  their  hands,  but  it  will  leave  the  parties  aggrieved  to  seek 
a  remedy  in  the  inferior  court  itself.3  IS'or  will  such  court 
grant  a  mandamus  to  require  the  judge  of  an  inferior  court 
to  direct  the  parties  to  a  cause  to  give  sufficient  surety  for 
its  prosecution.4  So  when  the  supreme  court  of  a  state  is  in- 
vested with  original  jurisdiction  in  mandamus  as  to  all  state 
officers,  and  with  original  jurisdiction  to  grant  the  writ  when 
necessary  and  proper  to  the  complete  exercise  of  its  appellate 
jurisdiction,  it  will  not  entertain  original  jurisdiction  in  man- 
damus against  an  officer  other  than  a  state  officer,  except  in 
aid  of  its  appellate  powers.5 

§  582.  The  doctrine  as  above  stated,  however,  in  no  man- 
ner impairs  the  right  of  the  courts  of  final  resort  to  issue 
the  writ,  when  necessary  in  aid  of  their  appellate  powers, 
and  in  such  cases  the  proceeding  by  mandamus  is  not  re- 
People,  124  111.  560:  Same  v.  Same,  4  Whitfield  v.  Greer,  3  Baxter,  78. 
129  III  123.  But  see  Vance  v.  Field,  5  State  v.  Clay,  3  Wyo.  394.  In 
89  Ky.  178.  Nebraska  the  supreme  court  may, 

1  Morgan  v.  The  Register,  Hardin    in  the  exercise  of  its  original  iuris- 
(2d  ed.),  618.  diction,  grant  the  writ  to  compel  a 

2  King    v.    Hampton,    3    Hayw.     railway  company  to  comply  with 
(Tenn.)  59;  State  v.  Hall,  6  Baxter,    an  order  of  the    state    board  of 
3;  State  v.  Biddle,  36  Ind.  138.    See,    transportation  regulating  freight 
also,  Cowell  v.  Buckelew,  14  CaL    charges.    State  v.  Fremont,  E.  & 
640.  M.  V.  R.  Co.,  22  Neb.  313. 

3  Cowell  v.  Buckelew,  14  CaL  640. 
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garded  as  an  original  one,  but  as  ancillary  to  and  in  aid  of 
the  appellate  jurisdiction  with  which  they  are  properly  in- 
vested.1 For  example,  a  court  of  purely  appellate  powers 
may,  in  aid  of  its  appellate  jurisdiction  and  as  a  necessary 
incident  to  its  exercise,  grant  the  writ  to  a  subordinate  court, 
requiring  it  to  sign  and  seal  a  bill  of  exceptions  in  a  cause 
pending  in  the  appellate  tribunal  on  appeal,  in  order  that 
the  record  may  be  complete,  the  use  of  the  writ  in  such  a 
case  being  necessary  to  perfect  the  right  of  the  appellant, 
and  being  a  proper  adjunct  of  the  powers  of  the  appellate 
court.2  And  it  would  seem  that  a  court  of  appellate  juris- 
diction only  may  grant  a  mandamus  to  command  an  inferior 
court  to  accept  a  proper  bond  for  the  purpose  of  perfecting 
an  appeal  from  such  inferior  court  to  the  appellate  tribunal.3 
§  582#.  Although  the  supreme  court  of  a  state  may  have 
original  jurisdiction  in  mandamus,  it  may  yet  decline  to  ex- 
ercise it,  and  may  remit  the  applicant  to  a  subordinate  court 
when  this  course  seems  more  conducive  to  the  ends  of  jus- 
tice. Thus,  when  application  is  made  to  a  supreme  court 
for  a  mandamus  to  require  the  clerk  of  an  inferior  court  to 
issue  a  process,  if  such  inferior  court  itself  has  jurisdiction 
in  mandamus,  the  supreme  court  may  decline  to  interfere 
and  may  leave  the  relator  to  apply  to  the  subordinate  court.4 
So  in  cases  of  purely  private  right,  as  between  private  citi- 
zens and  corporations,  which  involve  no  question  of  public 
interest,  the  court  of  last  resort  of  a  state  may  decline  the 
exercise  of  its  original  jurisdiction  in  mandamus,  and  may 
remit  the  parties  to  a  court  of  original  jurisdiction  in  the 
proper  county  to  seek  the  relief.5 

1  United  States  v.  Commissioners  And  see  State  v.  County  Court  of 
of  Dubuque,  Morris,  42;   State  v.  Cooper  Co.,  64  Mo.  170;    St.itr   r. 
Hall,  3  Cold.  255.    See,  also,  Ing  v.  Supervisors  of  Juneau  Co.,  88  WK 
Davey,  2  Lea,  276.  554;  Johnson  v.  Reichert,  77  Cal. 

2  State  v.  Hall,  8  Cold.  255.    And  84. 

see  State  v.  Elmore,  6  Cold.  528;  'State  v.  Lincoln  Gas  Company, 

Newman  v.  Justices  of  Scott  Co.,  1  88  Neb.  33;  State  v.  School  District 

Heiskell,  787.  No.  24,  88  Neb.  287;  State  r.  Mer- 

8  Ing  v.  Davey,  2  Lea,  276.  rell,  88  Neb.  510. 

4  State  v.  Breese,   15  Kan.   128. 
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§  583.  Questions  of  grave  importance  have  frequently 
arisen,  and  must  necessarily  occur  under  the  American  sys- 
tem, touching  the  relative  powers  and  jurisdiction  of  the 
federal  and  state  courts,  and  the  right  of  the  judicial  power 
of  the  one  sovereignty  to  control  by  mandamus  the  action 
of  tribunals  or  officers  deriving  their  powers  from  the  other. 
In  such  cases,  both  the  state  and  federal  courts  are  usually 
averse  to  granting  this  extraordinary  remedy,  when  its  effect 
would  be  to  control  a  person  or  body  owing  allegiance  to 
the  other  jurisdiction,  preferring  to  leave  the  controversy 
to  be  determined  in  the  forum  to  which  it  more  properly 
belongs.  Indeed,  as  regards  officers  of  a  state,  deriving  their 
powers  wholly  from  the  state,  it  may  be  asserted,  generally, 
that  they  are  beyond  the  jurisdiction  of  the  federal  courts 
by  the  writ  of  mandamus  as  an  original  process,  although, 
as  we  shall  hereafter  see,  these  courts  may  in  some  instances 
grant  the  writ  to  state  officers  in  aid  of  an  already  acquired 
jurisdiction  of  the  federal  tribunals.  And  the  supreme  court 
of  the  United  States  can  not  grant  the  writ  against  the  gov- 
ernor of  a  state,  even  for  the  performance  of  a  duty  clearly 
obligatory  upon  him  by  the  constitution  and  laws  of  the 
United  States,  such  as  the  delivery  up  to  another  state,  upon 
proper  demand,  of  fugitives  from  justice.1 

§  5S3a.  The  state  courts  will  not  interfere  to  supersede 
or  stay  the  action  of  officers  acting  in  obedience  to  a  writ 
of  mandamus  from  a  federal  court  having  jurisdiction  of  the 
parties  and  of  the  subject-matter,  since  such  interference 
woul'd  necessarily  result  in  a  conflict  between  the  officers 
charged  with  executing  the  process  of  the  different  courts. 
Thus,  when  officers  are  engaged  in  levying  distress  warrants 
for  the  payment  of  a  tax  which  has  been  ordered  by  manda- 
mus from  a  federal  court,  their  action  will  not  be  super- 
seded by  a  state  court.2  But  a  state  court  may  properly 
entertain  jurisdiction  of  a  proceeding  in  mandamus  to  com- 
pel officers  of  a  national  bank  to  furnish  to  a  county  as- 
Common  wealth  v.  Dennison,  24  2  Merchants  v.  City  of  Memphis, 
How.  66.  9  Baxter,  76. 
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sessor  of  taxes  a  list  of  shareholders  of  such  bank  for  pur- 
poses of  taxation  by  the  state.1 

§  584.  The  right  of  removal  of  a  cause  from  the  state  to 
the  federal  courts,  by  a  non-resident  defendant  sued  in  the 
former,  has  afforded  frequent  occasion  for  invoking  the 
extraordinary  aid  of  both  the  state  and  federal  tribunals. 
And  the  doctrine  has  been  asserted  that  the  superior  courts 
of  the  different  states  might  properly  grant  the  writ  to  sub- 
ordinate state  courts  to  compel  such  removal,  when  it  had 
been  refused,  upon  proper  cause  shown  in  conformity  with 
the  twelfth  section  of  the  judiciary  act  of  1789.2  The  better- 
considered  doctrine,  however,  and  one  which  has  the  support 
of  the  undoubted  weight  of  authority,  is  that  the  appellate 
courts  of  the  different  states  can  not  grant  the  writ  to  subor- 
dinate tribunals  to  control  or  in  any  manner  interfere  with 
their  action  upon  such  applications  for  removal,  such  a  use 
of  the  writ  being  regarded  as  an  abuse  of  its  recognized 
functions.3  A  distinction,  however,  is  taken  in  such  cases 
between  the  refusal  of  a  state  court  to  order  the  removal  of 
a  cause  to  a  federal  tribunal,  upon  proper  cause  shown, 
and  its  refusal  to  accept  of  surety  tendered  for  such  re- 
moval. And  in  the  latter  case,  the  superior  court  of  the 
state  may  grant  the  writ  to  an  inferior  court,  commanding 
it  to  accept  of  the  surety  tendered.4  And  the  writ  will  go 
from  the  court  of  last  resort  of  a  state  to  a  subordinate  court 
to  compel  it  to  proceed  with  a  cause,  which  it  has  declined 
to  hear  upon  the  sole  ground  of  the  filing  of  a  petition  for 
removal  to  a  federal  court  and  the  docketing  of  the  cause 
there,  the  case  not  being  properly  removable.  And  the  re- 
lief may  be  granted  in  such  case,  notwithstanding  the  fact 

1  Paul  v.  McG  raw,  3  Wash.  296.  Curler,   4    Nev.    445;    People   'v. 

2  Sec  Brown  v.  Crippin,  4  Hen.  Judges   of    New   York    Common 
&  M.  173;  State  v.  Judge  of  Thir-  Pleas,    2   Denio,    197;    People    r. 
teenth    District,   23    La.   An.    29;  Judge  of  Jackson  Circuit  Court, 
Orosco  v.  Gagliardo,  22  Cal.  83.  21  Mich.  577. 

3  Francisco  v.  Manhattan  Insur-  4  State    v.    Court    of   Common 
ance  Co.,  36  Cal.  283;   Shelby  v.  Pleas,  15  Ohio  St  377. 
Hoffman,  7  Ohio  St.  450;  State  v. 
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that  the  federal  court  has  enjoined  the  parties  from  pro- 
ceeding with  the  application  for  mandamus  in  the  state 
court.1 

§  585.  A  similar  conflict  of  authority  to  that  noticed  in 
the  previous  section  has  existed  as  to  the  right  of  the  fed- 
eral courts  to  issue  the  writ  of  mandamus  to  the  various 
state  courts  of  general  jurisdiction  for  the  purpose  of  com- 
pelling the  removal  of  a  cause  pending  therein  to  the  federal 
tribunal,  and  the  existence  of  such  a  power  in  the  circuit 
courts  of  the  United  States  has  been  asserted  as  necessary 
to  the  proper  exercise  of  their  jurisdiction.2  This  conflict  of 
authority,  however,  has  been  set  at  rest  by  recent  decisions 
of  the  federal  courts,  denying  the  jurisdiction  in  this  class 
of  cases,  and  it  may  now  be  i  egarded  as  the  settled  doctrine, 
that  they  will  not  issue  the  writ  to  compel  state  courts  to 
transfer  causes  to  the  federal  tribunals.  And,  although  it  is 
believed  to  be  within  the  power  of  congress  to  confer  such 
a  jurisdiction  upon  the  circuit  courts  of  the  United  States, 
yet  these  courts  are  powerless  to  grant  the  -writ  in  such 
cases,  either  under  the  judiciary  act  of  1789,  or  under  the 
act  of  1SOO,3.  providing  for  the  removal  of  cases  from  the 
state  to  the  federal  courts  upon  proper  cause  shown.4 

§  586.  It  is  proper,  however,  for  the  state  courts  to  grant 
the  writ  of  mandamus  in  aid  of  a  decree  rendered  in  the  fed- 
eral courts  when  an  appropriate  case  for  the  exercise  of  the 
jurisdiction  is  presented.5  And  the  state  courts  may  issue 
the  writ  to  the  authorities  of  a  municipal  corporation  for 
the  purpose  of  compelling  the  levy  of  a  tax  to  satisfy  a  judg- 
ment recovered  against  the  municipality  in  the  courts  of  the 

1  White  v.  Holt,  20  W.  Va.  792.  *  Hough  v.  Western  Transporta- 

2Spraggins  v.  County  Court  of  tion  Company,  1  Bissell,  425;  In  re 

Humphries,  Cooke,  160;  People  v.  Cromie,  2    Bissell,   160;    Ladd    v. 

Judges    of    New    York    Common  Tudor,  3  W.  &  M.  326. 

Pleas,  2  Denio,  197.     See,  also,  opin-  5  Conrad  v.  Prieur,  5  Rob.  (La.) 

ion  of  Campbell,  J.,  in  People  v.  49;  Benjamin  v.  Prieur.  8  Rob.  (La). 

Judge  of  Jackson  Circuit  Court,  21  193;  Diggs  v.  Prieur,  11  Rob.  (La.) 

Mich.  577.  54 
3 14  U.  S.  Statutes  at  Large,  306. 
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United  States.1  So,  too,  a  state  court  may  properly  grant 
the  writ  against  a  county  treasurer  to  enforce  the  perform- 
ance of  his  duty  in  the  payment  of  a  judgment  out  of  funds 
collected  for  that  purpose,  although  the  judgment  was  re- 
covered in  the  United  States  courts.2  But  a  mandamus  from, 
a  federal  court  to  state  officers,  commanding  them  to  levy 
a  tax  for  the  payment  of  judgments,  can  have  no  effect  when 
such  officers  are  not  authorized  under  the  laws  of  the  state 
to  levy  such  tax.3 

§  587.  The  jurisdiction  of  the  supreme  court  of  the 
United  States  by  the  writ  of  mandamus  is  limited,  under 
the  constitution,  to  cases  where  its  exercise  is  necessary  in 
aid  of  the  appellate  powers  of  the  court,  and  it  can  not  grant 
the  writ  as  the  exercise  of  an  original  jurisdiction.  The 
constitution  having  limited  the  original  jurisdiction  of  this 
court  to  "  cases  affecting  ambassadors,  other  public  minis- 
ters and  consuls,  and  those  in  which  a  state  shall  be  a  party," 
and  having  expressly  declared  that,  in  all  other  cases,  it 
shall  exercise  only  an  appellate  jurisdiction,4  it  is  powerless 
to  grant  the  writ,  except  in  cases  where  it  is  necessary  to 
the  proper  exercise  of  its  appellate  powers.5  Nor  is  it  com- 
petent for  the  legislative  department  of  the  government  to 
extend  this  jurisdiction  beyond  the  limits  fixed  by  the  con- 
stitution, and  that  portion  of  the  judiciary  act  of  1789 6 
which  attempts  to  confer  upon  the  supreme  court  the  power 
to  issue  writs  of  mandamus  to  persons  holding  office  undri- 
the  United  States  is  plainly  repugnant  to  the  constitution. 
This  court  will  not,  therefore,  issue  the  writ  to  the  secretary 
of  state  of  the  United  States,  even  to  command  the  perform- 
ance of  a  clear  and  unquestioned  duty  upon  the  part  of  that 
officer,  ministerial  in  its  nature  and  involving  the  exercise 
of  no  official  discretion.7  Nor  will  this  court  interfere  by 

1  State    v.  City  of  Madison,   15        4  Const.,  art.  Ill,  sec.  II. 

Wis.  30;    State  v.  Supervisors  of  6Marbury  v.  Madison,  1  Cranch, 

Beloit,  20  Wis.  79.  49. 

2  Brown  v.  Crego,  32  Iowa,  498.  « 1  U.  S.  Statutes  at  Large,  7::. 

3  Graham  v.  Parham,  32  Ark.  670.  7  Mar-bury  v.  Madison,  1  Cranch, 
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mandamus  to  revise  or  to  correct  an  order  made  by  the 
United  States  circuit  court  of  appeals,  upon  an  appeal  from 
an  interlocutory  order  of  a  circuit  court  of  the  United 
States.1 

§  588.  The  aid  of  the  supreme  court  of  the  United  States 
has  seldom  been  invoked  for  the  issuing  of  writs  of  manda- 
mus to  inferior  courts.  It  has,  however,  granted  the  writ 
to  a  district  court  of  the  United  States,  to  compel  the  latter 
to  execute  its  decree,  which  a  state  legislature  had  attempted 
to  annul.2  And  the  writ  has  also  been  granted  by  the  su- 
preme court,  to  the  United  States  court  of  claims,  requiring 
the  latter  to  hear  and  determine  a  motion  for  a  new  trial.* 
So  mandamus  has  been  granted  by  the  supreme  court  to  a 
district  court  of  the  United  States  to  compel  the  latter  to 
reinstate  a  case  which  it  had  dismissed  upon  the  ground 
that  the  pleadings  did  not  disclose  the  value  of  the  matter 
in  dispute,  thereby  failing  to  present  a  case  falling  within 
the  jurisdiction  of  the  district  court.4 

§  589.  As  regards  the  jurisdiction  of  the  circuit  courts  of 
the  United  States  in  mandamus,  it  is  to  be  observed  that 
their  power  to  grant  the  writ  is  limited,  under  the  judiciary 
act  of  1789,  to  cases  where  it  is  necessary  to  the  exercise  of 
their  general  jurisdiction  as  conferred  by  law.  In  other 

49.  The  limits  to  the  jurisdiction  of  Virginia  to  compel  a  circuit 
of  the  supreme  court,  in  cases  of  court  of  the  United  States  to  re- 
mandamus,  are  very  clearly  de-  mand  to  a  state  court  a  criminal 
fined  in  this  case,  which  was  an  prosecution  there  begun,  and  of 
application  to  the  court  for  a  rule  which  the  federal  court  had  as- 
against  the  secretary  of  state  to  sumed  jurisdiction  without  proper 
show  cause  why  a  mandamus  proceedings  for  removal, 
should  not  issue  commanding  him  l  American  Construction  Co.  v. 
to  deliver  to  the  relators  their  com-  Jacksonville,  T.  &  K.  W.  R  Co., 
missions  as  justices  of  the  peace  148  U.  S.  372. 

for  the  District  of  Columbia.    But  2  United     States     v.     Peters,  5 

see,  contra,  Virginia  v.  Paul,  148  Cranch,  115. 

U.  S.  107,  where  the  supreme  court  3  Ex  parte    United    States,    16 

of  the  United  States,  as  an  exercise  Wall.  699. 

of  original  jurisdiction,  granted  a  4  Ex  parte  Bradstreet,  7  Pet.  634 

mandamus  in  behalf  of  the  state  See  S.  C.,  8  Pet.  588. 
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words,  the  fourteenth  section  of  the  act  of  1789,  authorizing- 
these  courts  to  issue  "  writs  of  scire  facias,  habeas  corpus^ 
and  all  other  writs  not  specially  provided  for  by  statute,, 
which  may  be  necessary  for  the  exercise  of  their  respective 
jurisdictions,  and  agreeable  to  the  principles  and  usages  of 
law,"  is  construed  as  a  limitation  upon  the  power  of  the  cir- 
cuit courts  over  the  writ  of  mandamus,  confining  it  solely 
to  cases  where  the  writ  is  sought  as  ancillary  to  a  jurisdic- 
tion already  acquired.  They  will  not,  therefore,  entertain 
proceedings  in  mandamus,  or  grant  the  writ,  in  any  case 
when  it  is  not  a  necessary  adjunct  to  the  exercise  of  a  juris- 
diction which  they  already  possess.1  Nor  is  the  jurisdiction 


1  Mclntire  v.  Wood,  7  Cranch,  504; 
Smith  v.  Jackson,  1  Paine,  453; 
Bath  County  v.  Amy,  13  Wall.  245; 
Graham  v.  Norton,  15  Wall  427; 
In  re  Vintschger,  50  Fed.  Rep.  459; 
Gares  v.  Northwest  Association, 
55  Fed.  Rep.  209.  Mclntire  v.  Wood, 
7  Cranch,  504,  is  the  leading  case 
in  support  of  the  doctrine  of  the 
text.  The  opinion  of  the  court  by ' 
Mr.  Justice  Johnson  is  as  follows: 
"I  am  instructed  to  deliver  the 
opinion  of  the  court  in  this  case. 
It  comes  up  on  a  division  of  opin- 
ion in  the  circuit  court  of  Ohio, 
upon  a  motion  for  a  mandamus  to 
the  register  of  the  land  office  at 
Marietta,  commanding  him  to 
grant  final  certificates  of  purchase 
to  the  plaintiff  for  lands  to  which 
he  supposed  himself  entitled  under 
the  laws  of  the  United  States. 
This  court  is  of  opinion  that  the 
circuit  court  did  not  possess  the 
power  to  issue  the  mandamus 
moved  for.  Independent  of  the 
particular  objections  which  this 
case  presents  from  its  involving  a 
question  of  freehold,  we  are  of 
opinion  that  the  power  of  the  cir- 
cuit courts  to  issue  the  writ  of 


mandamus  is  confined  exclusively 
to  those  cases  in  which  it  may  be 
necessary  to  the  exercise  of  their 
jurisdiction."  In  an  earlier  case, 
also  decided  by  Mr.  Justice  John- 
son, sitting  as  a  circuit  judge,  in 
the  United  States  circuit  court  for 
the  district  of  South  Carolina  in 
1808,  a  mandamus  was  granted  to 
the  collector  of  the  port  of  Charles- 
ton to  issue  a  clearance  to  a  vessel. 
Gilchrist  v.  Collector,  1  American 
Law  Journal,  429.  But  the  ques- 
tion of  jurisdiction  does  not  ap- 
pear to  have  been  discussed  or 
considered,  and  the  case  has  never 
been  recognized  as  authoritative. 
Commenting  upon  his  earlier  de- 
cision, Mr.  Justice  Johnson,  in  Mc- 
lntire v.  Wood,  7  Cranch,  504, 
above  quoted,  says:  "A  case  oc- 
curred some  years  since  in  the  cir- 
cuit court  of  South  Carolina,  the- 
notoriety  of  which'  may  apologize 
for  making  an  observation  upon  it 
here.  It  was  a  mandamus  to  a  col- 
lector to  grant  a  clear. -nice,  and  un- 
questionably could  not  have  been 
issued  but  upon  a  supposition  in- 
consistent with  the  decision  in 
this  case.  But  that  mandamus 
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of  the  circuit  courts  by  way  of  mandamus  enlarged  by  the 
act  of  congress  of  March  3,  1875,  a  proceeding  for  manda- 
mus not  being  "  a  suit,  of  a  civil  nature,  at  law  or  in  equity," 
within  the  meaning  of  that  act.1  And  the  same  restriction 
applies  to  the  district  courts  of  the  United  States,  and  these 
courts  can  not  grant  the  writ  as  the  exercise  of  an  original 
jurisdiction,  but  only  in  aid  of  their  existing  powers  as  con- 
ferred by  law.2  The  authorities,  however,  clearly  recognize 
the  power  of  the  government  to  extend  the  remedy  by  man- 
damus to  its  own  officers,  treating  it  as  a  dormant  power, 
not  yet  called  into  action  or  conferred  upon  the  circuit 
courts.3  And  the  circuit  court  of  the  District  of  Columbia 
is  invested  with  original  jurisdiction  in  mandamus,  its  pow- 
ers in  this  regard  being  greater  than  those  of  the  circuit 
courts  of  the  United  States.4 

§  590.  If,  however,  the  circuit  courts  of  the  United 
States  have  properly  acquired  jurisdiction  of  a  subject,  and 
the  aid  of  a  mandamus  is  necessary  to  enable  them  to  prop- 
erly exercise  their  jurisdiction,  and  to  afford  the  necessary 
relief  to  which  the  parties  are  legally  entitled,  the  right  to 
issue  the  writ  is  regarded  as  clearly  established,  the  author- 
ity of  the  courts,  in  such  cases,  being  derived  from  the  four- 
teenth section  of  the  judiciary  act  of  1789.  Cases  of  this 
nature  have  frequently  occurred,  where  the  aid  of  manda- 
mus has  been  sought  to  compel  municipal  corporations  to 
provide  for  the  payment  of  judgments  upon  municipal 
bonds  and  securities,  issued  in  aid  of  railway  and  other 

was  issued  upon  a  voluntary  sub-  2  United  States  v.  Smallwood,  1 
mission  of  the  collector  and  the  Chicago  Legal  News,  321,  decided 
district  attorney,  and  in  order  to  in  the  U.  S.  District  Court  for  Lou- 
extricate  themselves  from  an  em-  isiana. 

barrassment  resulting  from  con-  3  See  Mclntire  v.  Wood,  7  Cranch. 

flicting  duties.     Volenti  non  fit  in-  504;  McCluny  v.  Silliman,  2  Wheat. 

juria."  369 ;  McClung  v.  Silliman,  6  Wheat. 

1  American  Union  Telegraph  Co.  598;  Kendall  v.  United  States,  12 

v.  Bell  Telephone  Co.,  1  McCraiy,  Pet.  524;   Marbury  v.   Madison,   1 

175;  S.  C.,  1  Fed.  Rep.  698;  Eosen-  Cranch,  49. 

baum  v.  Board  of  Supervisors,  28  4  Kendall    v.   United   States,   12 

Fed.  Rep.  223.  Pet.  524. 
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kindred  enterprises  of  a  quasi-public  nature.  And  the  doc- 
trine is  clearly  established  that,  when  such  judgments  have 
been  recovered  in  the  circuit  courts  of  the  United  States, 
these  tribunals  may  issue  writs  of  mandamus1  to  compel  the 
municipal  authorities  to  levy  a  tax  in  satisfaction  of  the 
judgments,  the  writ  being  regarded  as  the  only  remedy, 
within  the  constitutional  powers  of  the  federal  courts,  ade- 
quate to  such  an  emergency.1  And  in  this  class  of  cases 
the  writ  of  mandamus  is  neither  a  prerogative  writ  nor  a 
new  suit  in  the  jurisdictional  sense,  but  is  a  proceeding  an- 
cillary to  the  judgment  which  gives  the  jurisdiction,  and 
the  writ  when  issued  becomes  a  substitute  for  the  ordinary 
process  of  execution  to  enforce  a  judgment.2 

§  590#.  Whether  original  jurisdiction  in  mandamus  may 
be  conferred  upon  the  circuit  courts  of  the  United  States  by 
first  instituting  an  action  for  a  mandamus  in  a  state  court, 
and  then  removing  it  to  the  United  States  court  under  the 
act  of  congress  of  March  3,  1875,  the  case  being  otherwise 
removable  by  reason  of  the  citizenship  of  the  parties,  is  a 
question  upon  which  the  authorities  are  conflicting.  But 
the  better-considered  doctrine,  and  that  which  is  now  estab- 
lished by  the  supreme  court  of  the  United  States,  is  that 
original  jurisdiction  in  mandamus  can  not  be  thus  conferred 
upon  the  circuit  courts,  since  an  action  for  mandamus  is  not 
regarded  as  a  "  suit  of  a  civil  nature,  at  law  or  in  equity," 
within  the  meaning  of  the  act  of  March  3,  18Y5.3 

1  Commissioners  of  Knox  Co.  v.  Watertown,  19  Wall.  107, 6  Chicago 

Aspinwall,  24  How.  376;   United  Legal  News,  221. 

States  v.  Treasurer  of  Muscatine  2Riggsu  Johnson  Co.,  6  Wall.  166. 

Co.,  2  Abb.  (U.  S.)  53;  S.  C.,  subnom.  3  Rosenbaum  v.  Bauer,  120  U.  S. 

Lansing  v.  County  Treasurer,  1  Dili  450,  affirming  S.  C.,  sub  nom.  Rose  1 1- 

522;  Welch  v.  Ste.  Genevieve,  Ib.  baum  v.  Board  of  Supervisors,  29 

i:»<>;   Rusch  v.  Supervisors  of  Des  Fed.  Rep.  228;  State  v.  Columbus 

Moines  Co.,  Woolworth,  813.    See,  &  X.  R.  Co.,  48  Fed.  Rep.  626.    But 

also,  United  States  v.  Supervisors  see,  contra,  Washington  Improve- 

of  Lee  Co.,  2  Bissell,  77,  1  Chicago  ment  Co.  v.  Kansas  P.  R.  Co.,  5  DilL 

Legal  News,  121;  Riggs  v.  Johnson  489;  People  v.  Colorado  Central  R. 

Co.,  6  Wall  166;  Rees  v.  City  of  Co.,  42  Fed.  Rep.  638. 


PAET  II. 

QUO  VARRANTO  AND  PROHIBITION. 


THE  LAW  OF  QUO  WARRANTO. 


CHAPTER  XIII. 

OF  THE  ORIGIN  AND  NATUEE  OF  THE  JURISDICTION  IN  QUO 

WARRANTO. 

§  591.    Information  in  the  nature  of  a  quo  warranto  defined. 

592.  The  common-law  writ  of  quo  warranto. 

593.  Ancient  origin  of  the  writ. 

594  The  statute  of  Gloucester,  6  Edward  L 

595.  Causes  leading  to  the  passage  of  the  statute. 

596.  Effect  of  the  statute;  not  wholly  satisfactory. 

597.  Statute  of  18  Edward  I. 

598.  These  statutes  not  the  origin  of  writs  of  quo  warranto. 

599.  Disuse  of  ancient  writ  on  abolition  of  justices  in  eyre. 

600.  Causes  for  disuse  of  the  former  remedy. 

601.  Growth  of  the  jurisdiction  by  information  in  England;    its 

abuse;  case  of  the  city  of  London. 

602.  Information  a  prerogative  remedy  before  statute  of  Anne;  pur- 

pose and  effect  of  that  statute. 

603.  The  original  writ  a  civil  remedy;  the  information  formerly  a 

criminal,  now  a  civil  remedy. 

604.  The  information  does  not  create  rights;  nor  does  it  prescribe 

duties. 

605.  Leave  to  file  the  information  discretionary  with  the  court;  cir- 

cumstances which  may  be  considered. 

606.  Effect  of  statute  as  to  discretion;  discretion  exhausted  when 

information  filed. 

607.  The  doctrine  in  Alabama  as  to  discretion. 

608.  Two  classes  of  informations  in  England. 

609.  Writs  of  quo  warranto  and  information  confused;  object  the 

same. 

610.  Authorities  conflicting  as  to  use  of  the  two  terms;  held  synony- 

mous in  Wisconsin. 

611.  The  same  doctrine  held  in  Florida. 

612.  The  doctrine  in  Missouri;  original  writ  still  recognized. 

613.  The  distinction  observed  in  other  states;  trial  by  jury. 

614.  Statutory  remedy  in  Pennsylvania  and  New  York. 
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§  615.    Constitutional  jurisdiction  not  taken  away  by  legislation. 

616.  The  courts  exercising  the  jurisdiction. 
616a.  Right  of  removal  to  federal  court. 

617.  Information  does  not  lie  when  other  remedy  exists. 
617a.  Eemedy  for  contesting  election  no  bar. 

618.  Does  not  lie  for  official  misconduct. 

619.  Jurisdiction  in  quo  warranto  a  bar  to  jurisdiction  in  equity. 

620.  Public  interest  must  be  shown. 

621.  Statute  of  limitations;  effect  of  acquiescence  and  laches. 

622.  Statutes  to  be  construed  as  remedial. 

§  591.  The  modern  information  in  the  nature  of  a  quo 
warranto  may  be  defined  as  an  information,  criminal  in 
form,  presented  to  a  court  of  competent  jurisdiction,  by  the 
public  prosecutor,  for  the  purpose  of  correcting  the  usurpa- 
tion, misuser,  or  nonuser,  of  a  public  office  or  corporate 
franchise.  The  object  of  the  information,  as  now  employed 
in  the  courts  of  England  and  America,  is  substantially  the 
same  as  that  of  the  ancient  writ  of  quo  warranto,  and  while 
still  retaining  its  criminal  form,  it  has  long  since  come  to  be 
regarded  as,  in  substance,  a  civil  proceeding,  instituted  by 
the  public  prosecutor,  upon  the  relation  of  private  citizens, 
for  the  determination  of  purely  civil  rights.  The  use  of  the 
quo  warranto  information  having  entirely  superseded  the 
original  writ  in  England,  as  well  as  in  most  of  the  states  of 
this  country,  and  the  objects  to  be  attained  by  the  modern 
remedy  being  identical  with  those  which  were  secured  by 
the  ancient  writ,  a  brief  sketch  of  the  functions  of  the  for- 
mer remedy,  and  of  its  growth,  development  and  decline,  is 
necessary  to  a  proper  understanding  of  the  remedy  which 
has  taken  its  place. 

§  592.  The  ancient  writ  of  quo  warranto  was  a  high  pre- 
rogative writ  in  the  nature  of  a  writ  of  right  for  the  king, 
against  one  who  usurped  or  claimed  any  office,  franchise  or 
liberty  of  the  crown,  to  inquire  by  what'  authority  "he  sup- 
ported his  claim,  in  order  to  determine  the  right.  It  was 
also  granted  as  a  corrective  of  the  misuser  or  nonuser  of  a 
franchise,  and  commanded  the  respondent  to  show  by  what 
right,  " quo  warranto"  he  exercised  the  franchise,  having 
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never  had  any  grant  of  it,  or  having  forfeited  it  by  neglect 
or  abuse.1  Being  an  original  writ,  it  issued  out  of  chancery, 
and  was  directed  to  the  sheriff,  commanding  him  to  sum- 
mon the  respondent  to  appear  before  the  king's  justices  at 
Westminster.  Afterward,  by  virtue  of  the  statutes  of  quo 
warranto,2  the  writ  was  made  returnable  before  the  king's 
justices  in  eyre,  and  the  respondent  was  commanded  to  ap- 
pear before  the  king  or  these  justices  when  they  should 
come  into  the  county,  to  show  by  what  warrant  the  office 
or  franchise  in  question  was  exercised.  The  justices  in  eyre 
having  been  displaced  by  the  judges  upon  the  several  cir- 
cuits, the  proceedings  were  again  remanded  to  the  king's 
justices  at  "Westminster,  and  the  original  writ  gradually  fell 
into  disuse.3 

§  593.  The  origin  of  the  writ  may  be  traced  to  a  very 
early  date  in  the  history  of  the  common  law.  The  earliest 
case  upon  record  is  said  to  have  been-  in  the  ninth  year  of 
Eichard  I,  A.  D.  1198,  and  was  against  the  incumbent  of  a 
church,  calling  upon  him  to  show  "  quo  warranto  "  he  held 
the  church.4  It  was  frequently  employed  during  the  feudal 
period,  and  especially  in  the  reign  of  Edward  I,  to  strengthen 
the  power  of  the  crown  at  the  expense  of  the  barons.  In- 
deed, to  such  an  extent  had  the  encroachments  of  the  crown  ' 
been  carried,  that,  prior  to  the  statutes  of  quo  warranto,  the 
king  had  been  accustomed  to  send  commissioners  over  the 
kingdom  to  inquire  into  the  title  to  all  franchises,  quo  jure 
et  quove  nomine  illi  relinerent,  and  the  franchises  being 
grants  from  the  crown,  if  no  sufficient  authority  could  be 
shown  for  their  exercise,  they  were  seized  into  the  king's 

*3  Black.   Com.    262.    And   see  26  Edw.  I,  ch.  2;  18  Edw.  I,  st.  2. 
Commonwealth  v.  Small,  26  Pa.  St.  See  Appendix,  D,  E,  post. 
31;  State  v.  Ashley,  1  Ark.    279;  3 See  8  Black.  Com.  262;  Stater. 
Com.  Dig.,  Quo  Warranto  (A).    In  Stewart,  82  Mo.  379. 
the  code  of  practice  of  Louisiana,  4  See  opinion  of  Lord  Chief  Jus- 
article  828,  the  writ  of  quo  war-  tice  Tindal,  in  Darley  v.  The  Queen, 
ranto  as  used  in  that  state  is  de-  12  CL  &  ^Fin.  520. 
fined  as  an  "  order  of  which  the 
object  is  to  prevent  a  usurpation." 
85 
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hands,  often  without  any  judicial  process.1  These  encroach- 
ments of  the  royal  prerogative  having  been  limited  and 
checked  by  statute,  resort  was  then  had  to  the  original  writ 
of  quo  warranto.  Indeed,  both  the  original  writ  and  the 
information  in  the  nature  thereof  were  crown  remedies,  and 
although  often  unreasonably  narrowed  in  the  hands  of  weak 
princes,  they  were  always  recognized  as  of  most  salutary 
effect  in  correcting  the  abuse  or  usurpation  of  franchises.2 

called  by  proclamation,  and  obliged 
to  come  by  squadrons  before  his 
immediate  court  or  his  justices 
in  eyre  whenever  they  entered  the 
county.  2  Reeves'  Hist.  220  (DubL 
ed.),  1787;  Com.  Dig.,  Quo  War- 
ranto (C.  2);  Crabb's  History  of 
Eng.  Law,  174,  175.  This  bearing 
too  much  the  appearance  o"  plun- 
der, another  statute  was  passed, 
somewhat  moderating  the  preced- 
ing, and  bringing  it  back  to  about 
the  common-law  course.  2  Reeves' 
Hist.  221;  Crabb,  supra.  This  is 
the  statute  on  which  Sir  Edward 
Coke  has  furnished  us  with  a  la- 
bored commentary  in  his  2  Inst. 
294  Still,  as  appears  from  the  his- 
tory of  the  times,  the  writ  con- 
tinued to  be  a  very  common  resort, 
and  to  have  been  almost  avowedly 
used  to  strengthen  the  crown  at 
the  expense  of  the  barons.  It  was 
sometimes  extended  even  to  lands, 
though  Coke  showed  that  its 
proper  office  respected  franchises 
only."  Although  the  strictures  of 
the  learned  justice  upon  the  first 
statute  of  quo  warranto,  that  of 
6  Edw.  I,  ch.  2,  are  hardly  justi- 
fied by  a  perusal  of  that  statute, 
yet,  in  the  main,  his  observations 
upon  the  origin  and  nature  of  the 
remedy  are  deserving  of  attention. 


*  See  2  Inst  280. 

2  See  opinion  of  Mr.  Justice 
Cowen,  in  People  v.  Bristol  &  Rens- 
selaerville  Turnpike  Co.,  23  Wend. 
222.  "  In  times  of  feudal  barbarity," 
says  the  learned  judge,  "  which  ac- 
companied and  followed  for  many 
years  the  overgrown  power  of  the 
nobles,  there  was  constant  occasion 
to  apply  the  corrective  of  the  quo 
warranto.  It  was  the  only  effectual 
remedy,  even  if  it,  could  be  called 
a  remedy  in  itself;  for  monopolies 
had  become  so  numerous,  and  so 
fortified  by  interest  and.  power, 
that  the  application  of  the  writ 
depended  in  greater  measure  on 
the  personal  character  of  the  prince 
than  moral  submission  to  the  law. 
This  was  especially  so  when  the 
writ  was  brought  to  bear  upon 
manorial  claims  residing  in  the 
hands  of  the  barons  or  lords  either 
temporal  or  spiritual.  Looking  at 
Keilwey 's  reports  of  '  cases  in  eyre, 
in  time  of  the  very  memorable 
King  Richard  the  Third,'  folios  137 
to  152,  one  would  be  led  to  believe 
that  a  good  deal  of  his  reign  was 
devoted  to  this  sort  of  judicial 
contest  with  his  nobles.  Indeed 
his  predecessor,  Edward  the  First, 
had  found  single  writs  too  slow, 
and  caused  a  statute  to  be  passed 
under  which  his  noblemen  were 


CHAP.  Xni.]  OF   THE   JURISDICTION.  54:7 

§  594.  By  the  statutes  of  quo  warranto,1  to  which  allu- 
sion has  already  been  made,  the  encroachments  of  the  crown 
were  much  restricted,  and  an  examination  of  the  provisions 
of  these  statutes  is  necessary  to  a  correct  understanding  of 
the  'history  of  the  jurisdiction  in  quo  warranto.  The  statute 
6  Edward  I.,  commonly  known  as  the  statute  of  Gloucester, 
from  the  place  where  parliament  then  sat,  and  which  was 
enacted  in  the  year  1278,  provided  that  all  persons  should 
enjoy  their  franchises,  for  the  examination  of  which  a  day 
had  been  already  fixed,  until  the  coming  of  the  king  or  his 
justices  in  eyre,  before  whom  a  quo  warranto  lay.  As  to 
all  other  persons,  the  sheriff  was  required  to  make  procla- 
mation forty  days  before  the  coming  of  the  justices  in  eyre, 
that  all  those  who  held  liberties  or  franchises  should  appear 
before  the  justices  and  show  "quo  warranto"  they  held 
them.  If  any  person  thus  summoned  failed  to  appear,  his 
franchises  were  seized  into  the  king's  hands  until  he  should 
appear,  nomine  districtionis,  and  replevy  the  franchise, 
which  he  might  do  at  any  time  while  the  eyre  sat  in  that 
county,  in  default  of  which  his  franchise  was  forever  for- 
feited. If  any  one  appeared  and  objected  that  he  was  not 
bound  to  answer  without  an  original  writ,  the  inquiry  then 
was  whether  he  had  usurped  his  franchise,  and  if  this  were 
shown  he  was  required  to  answer  immediately,  without  any 
original  writ.  If  it  were  found  that  his  ancestor  died  seized 
of  the  franchise,  an  original  writ  was  issued  commanding 
him  to  appear  "  in  proximo  ad ventu  nostro^velcoramjust!<l- 
arils  nosiris  ad  proximam  assisam  cum  in  paries  illas  t) 
erint,  ostensurus  quo  warranto  tenet"  etc.  To  this  writ  an- 
swer was  made,  and  replication  and  rejoinder  followed. 
The  statute  also  allowed  the  respondent  such  reasonable  de- 
lay as  might  be  granted  in  the  discretion  of  the  justices,  as 
in  ordinary  personal  actions.2 

1 6  Edw.  I,  ch.  2;  18  Edw.  I,  st  2.  Com.  Dig.,  Quo  Warranto,  C.  I.  C. 

See  Appendix,  D,  E,  post.  2;    Crabb's  English  Law,  ch.   13, 

21   English  Statutes  at   Large,  p.  175;  2  Inst  277  et  seq. 
p.  129.    And  see  Appendix,  D,  post; 
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§  595.  Lord  Coke  assigns  as  the  cause  leading  to  the  pas- 
sage of  this  statute  that  the  king,  being  in  pressing  need  of 
money,  had  been  persuaded  that  few  or  none  of  the  nobility, 
"clergy  or  commonalty,  holding  franchises  under  grant  from 
the  crown,  could  produce  any  charters  as  evidence  of  their 
grants,  since  most  of  their  charters  were  either  destroyed  by 
wars  and  insurrections,  or  lost  by  lapse  of  time.  He  had, 
therefore,  sent  proclamations  throughout  the  kingdom,  di- 
recting that  all  persons  claiming  liberties  or  franchises  by 
grant  from  any  of  his  predecessors  should  show  before  cer- 
tain persons,  nominated  for  that  purpose,  by  what  right  or 
authority  they  held  such  liberties  or  privileges,  the  result  of 
which  was  that  many  franchises  which  had  long  been  held 
and  enjoyed  in  quiet  possession  were  seized  into  the  hands  of 
the  crown.  The  king  at  length,  finding  that  he  had  given 
heed  to  evil  counsels,  and  mindful  of  the  provisions  of  Magna 
Charta,  and  being  moved  especially  by  petition  of  the  lords 
and  commons  in  parliament  assembled,  enacted  this  statute, 
for  the  purpose  of  redressing  the  grievances  under  which  his 
subjects  had  suffered  by  reason  of  the  continued  encroach- 
ments of  the  royal  prerogative.1 

§  596.  Notwithstanding  the  statute  of  Gloucester,  the 
method  of  conducting  proceedings  in  quo  warranto  was  still 
far  from  satisfactory  to  the  subject.  It  is  true  that  the  har- 
assing and  vexatious  mode  of  inquiry  under  which  he  had 
recently  suffered  was  abolished,  and  he  was  no  longer  sub- 
ject to  the  scrutiny  of  a  body  of  select  commissioners,  ap- 
pointed by  the  crown  to  examine  into  the  tenure  by  which 
he  held  his  franchises  and  liberties.  Instead  of  this  arbitrary 
and  uncertain  method  of  procedure,  an  established  tribunal 
was  provided,  whose  duty  it  was  to  determine  judicially  the 
rights  of  the  subject  and  the  tenure  by  which  they  were 
held.  He  was  still  liable,  however,  to  be  summoned  by  a 
general  proclamation  at  the  hands  of  the  sheriff,  without 
any  specific  complaint  or  charges  being  tendered,  to  come 
before  the  king's  itinerant  justices,  and  to  disclose  what 

12  lust.  280. 
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franchises  he  held,  as  well  as  the  title  by  which  they  had 
been  acquired.  In  addition  to  this,  great  delay  was  experi- 
enced in  the  proceedings,  owing  to  the  fact  that  the  justices- 
were  frequently  in  the  habit  of  deferring  judgment  until 
they  should  be  apprised  of  the  king's  pleasure  in  the  matter. 
Moreover  the  costs  and  expenses  of  hearing  pleas  in  quo 
warranto  in  cases  determined  at  "Westminster  being  a  griev- 
ous burden,  it  was  deemed  advisable  that  the  subject  might 
receive  justice  in  his  own  county,  and  that  pleas  of  quo  war- 
ranto should  be  heard  and  determined  in  the  eyres  or  cir- 
cuits of  the  justices.1 

§  597.  These  grievances,  being  complained  of  by  the 
lords  spiritual  and  temporal  and  by^the  commons,  led  to 
the  passage  of  the  statute  of  18  Edward  I,  enacted  in  the 
year  1290,  and  known  as  the  statute  de  quo  warranto  novum, 
in  distinction  from  the  statute  of  Gloucester.  This  act,  after 
reciting  the  delays  which  had  been  experienced  in  proceed- 
ings in  quo  warranto,  declared  that  the  king,  of  his  special 
grace  and  for  the  affection  which  he  boro  to  his  prelates, 
earls,  barons  and  others  of  his  realm,  granted  that  all  under 
his  allegiance  who  could  verify,  by  inquest  of  the  country 
or  otherwise,  that  they  and  their  ancestors  had  used  an/y 
liberties,  whereof  they  were  impleaded  in  quo  warranto, 
before  the  time  of  Eichard  I,  or  in  his  time,  should  be  ad- 
journed unto  a  certain  day  before  the  justices,  within  which 
time  they  might  go  to  the  king,  who  should  confirm  their 
liberties  by  letters  patent.  Such  persons  as  could  not 
tablish  seisin  of  the  franchises  or  liberties  in  their  ancestors 
or  predecessors  were  to  be  adjudged  according  to  la\v  ami 
the  custom  of  the  realm,  and  such  as  held  charter  evidence 
of  their  rights  were  to  be  adjudged  according  to  their  char- 
ters. The  statute  further  declared  that  the  king  had  granted, 
for  the  purpose  of  sparing  the  costs  and  expenses  of  his 
people,  that  pleas  of  quo  warranto  should  thenceforth  be 
pleaded  and  determined  in  the  circuits  of  the  justices,  and 
that  all  pleas  then  pending  should  be  adjourned  in  their 

1  See  2  lust.  495  ct  seq. 
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shires,  until  the  coming  of  the  justices  therein.1  The  effect 
of  this  important  statute,  -which  was  deemed  an  act  of  con- 
cession from  the  sovereign  to  the  subject,  was  to  weaken 
the  prerogative  powers  of  the  former,  and,  to  the  same  ex- 
tent, to  fortify  the  rights  and  privileges  of  the  latter.  And 
in  all  cases  where  it  appeared  that  the  respondent  to  the 
Avrit  had  enjoyed,  time  whereof  the  memory  of  man  ran  not 
to  the  contrary,  certain  franchises  resting  in  prescription, 
or,  in  cases  of  franchises  claimed  under  charter,  if  a  grant 
could  be  shown  within  the  time  of  Richard  I,  or,  if  a  grant 
prior  to  that  time  could  be  shown  to  have  been  confirmed 
and  allowed  since,  the  respondent  could  not  be  ousted.2 

§  598.  These  statutes  have  been  incorrectly  supposed  by 
some  authorities  to  be  the  origin  and  foundation  of  proceed- 
ings in  quo  warranto.  The  better  doctrine  undoubtedly  is 
that  they  were  intended  merely  to  regulate  an  existing  ju- 
risdiction by  pruning  it  of  its  harsher  and  more  oppressive 
features,  and  that,  so  far  from  creating  a  new  jurisdiction 
or  a  new  remedy,  they  were  only  declaratory  of  an  existing 
course  of  procedure,  which  they  attempted  to  regulate  and 
to  improve.  Indeed,  this  conclusion  is  inevitable  from  a 
perusal  of  the  statutes  themselves,  and  satisfactory  evidence 
exists  of  the  use  of  the  writ  at  a  period  long  prior  to  the 
date  of  these  enactments.3  Their  chief  purpose  seems  to 
have  been  to  shape  an  existing  remedy,  so  that  it  might 
more  effectually  insure  justice  to  the  subject,  by  restraining 
the  excesses  of  the  royal  prerogative,  and  by  affording  him 
a  more  convenient  forum  for  the  protection  of  his  franchises, 
in  the  county  where  he  resided,  instead  of  compelling  his 
attendance  before  the  king's  justices  at  Westminster. 

§  599.  The  precise  period  of  time  when  this  ancient  writ 
fell  into  disuse  in  England,  and  its  place  was  usurped  by  the 

1 18  Edw.  I,  st.  2,  1  English  Stat-  B:   Crabb's  English  Law,  ch.  13, 

utes  at  Large,  p.  257,  Appendix,  E,  p.  175. 

post.    And  see  2  Inst.  494;  Com.        "Crabb's   English    Law,   ch.   13, 

Dig.,   Quo  Warrauto,  B;    Crabb's  p.  175;  Darley  v.  The  Queen,  12  Cl. 

English  Law,  ch.  13,  p.  175.  &  Fin.  520.  opinion  of  Lord  Chief 

2  See  Com.  Dig.,  Quo  Warranto,  Justice  TindaL 
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more  modern  remedy  of  an  information  in  the  nature  of  a 
quo  warranto,  can  not  be  definitely  ascertained.  It  is  cer- 
tain, however,  that  the  information,  itself  a  common-law 
remedy,  was  of  very  early  date,1  and  it  is  probable  that  it 
began  to  supersede  the  more  ancient  remedy  upon  the  aboli- 
tion of  the  circuits  of  the  king's  justices  in  eyre,  and  the 
substitution  in  lieu  thereof  of  the  justices  of  assize.2  The 
authorities  differ  as  to  the  exact  time  when  the  circuits  in 
eyre  were  abolished,  Sir  Matthew  Hale  fixing  the  period  of 
their  abolition  at  about  the  tenth  year  of  Edward  III.  Lord 
Coke,  however,  places  the  period  much  later,  basing  his  opin- 
ion upon  an  act  of  parliament  subsequent  to  that  time,  pro- 
viding that  no  eyres  should  be  held  during  two  years,  and 
upon  a  statute  of  the  sixteenth  year  of  Richard  II,  enacting 
that  no  eyre  should  be  held  until  the  next  parliament.3  All 
the  authorities,  however,  seem  to  agree  that  the  abolition  of 
these  justices  itinerant  was  the  probable  period  when  the 
ancient  remedy  began  to  fall  into  disuse.  And  this  view  of 
the  case  derives  additional  support  from  the  fact  that  that 
clause  of  the  statute  of  18th  Edward  I,  authorizing  pleas  of 
quo  warranto  to  be  heard  and  determined  in  the  circuits  of 
the  justices,  necessarily  expired  when  these  circuits  were 
abolished,  and  the  jurisdiction  was  again  exercised,  as  before 
the  statute,  only  in  the  courts  at  "Westminster.4 

§  600.  The  substitution  of  the  information  in  lieu  of  the 
original  writ  is  attributed  by  Blackstone  to  the  length  of  the 
process  upon  the  proceeding  in  quo  warranto,  as  well  as  to 
the  fact  that  the  judgment  rendered  therein,  it  being  in  the 
nature  of  a  writ  of  right,  was  final  and  conclusive,  even  against 
the  crown.5  An  additional  cause  for  the  gradual  disuse  of 

1  See  opinion  of  Lord  Chief  Jus-  "tices  in  eyre  ceased,"  says  Lord 
tice  Tindal,  in  Darley  v.  The  Queeii,  Coke,  "  then  this  branch  for  the 
12  Cl.  &  Fin.  520.  ease  of  the  subject  and  for  saving 

2  See  Crabb's  English  Law,  ch.  of    their    costs,   charges  and   ex- 
18,  p.  277;  2  Inst.   498;    State  v.  penses,  lost  its  effect,  for  with  jus- 
Stewart,  32  Mo.  379.  tices  in  eyre  this  branch  lived,  and 

3  2  Inst.  498.  with  them  it  died." 

<2  Inst  498.    "Now  when  jus-       8See  8  Black.  Com.  20a 
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the  ancient  writ  may  perhaps  be  found  in  the  fact  that  it 
was  purely  a  civil  remedy,  while  the  information  was  at  first 
used  both  as  a  civil  and  criminal  process,  and  resulted  in  a 
fine  against  the  usurper,  as  well  as  judgment  of  ouster  or 
seizure.  But,  whatever  may  have  been  the  causes  which  led 
to  the  substitution  of  the  quo-warranto  information  in  lieu 
of  the  ancient  writ,  it  has  in  modern  times  almost  entirely 
displaced  the  former  remedy,  and  is  now  the  usual  process 
to  which  resort  is  had  to  correct  the  usurpation  of  any  pub- 
lic office  or  corporate  franchise,  by  trying  the  civil  right, 
seizing  the  franchise  and  ousting  the  usurper.1  It  lies  in  all 
cases  where  the  ancient  writ  could  have  been  maintained,2 
and  in  England  and  in  many  of  the  states  of  this  country 
its  scope  has  been  enlarged  and  extended  by  legislative  enact- 
ments. In  the  absence,  however,  of  such  legislation,  its  ap- 
plication has  been  held  to  be  limited  to  cases  where  the  orig- 
inal writ  would  have  been  granted  at  common  law.3 

§  601.  The  jurisdiction  by  information  in  the  nature  of  a 
quo  warranto  having  become  firmly  established  in  England, 
and  having  entirely  usurped  the  place  of  the  ancient  writ,  it 
gradually  developed  into  symmetrical  form,  and,  by  the  aid 
of  legislative  enactments,  the  principles  regulating  its  exer- 
cise became  well  settled.  As  a  corrective  of  irregularities  in 
the  administration  of  municipal  corporations,  it  was  always  a 
favorite  remedy  with  the  crown.  Nor  is  it  matter  of  sur- 
prise that  a  jurisdiction  so  effective  should,  in  the  hands  of 
corrupt  monarchs,  have  been  frequently  subverted  from  its 
legitimate  purposes  and  used  as  a  means  of  strengthening 
the  king's  prerogative  at  the  expense  of  his  subjects.  The 
most  flagrant  instances  of  such  abuse  of  the  remedy  occurred 
in  the  turbulent  proceedings  which  marked  the  latter  period 

1  See  State  v.  Ashley,  1  Ark.  279;  N.  H.  113;  Territory  v.  Ashenfelter, 

Lindsey   v.  Attorney-General,   33  4  N.  M.  85. 

Miss.  509;  State  v.  Paul,  5  Stew.  &  2  Lindsey  v.  Attorney-General,  33 

Port.  40;  Commonwealth  v.  Mur-  Miss.  509. 

ray,  11  S.  &  R.  73;  State  v.  Port-  3  Common  wealth  v.  Murray,  11  S. 

land  &  Ogdensburgh  Railroad,  58  &  R.  73.    See,  also,  State  v.  Ashley, 

1  Ark.  279. 
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of  the  reign  of  Charles  II,  when  the  information  was  used 
for  the  purpose  of  forfeiting  the  charters  of  large  numbers 
of  municipal  corporations  throughout  the  kingdom.  By  the 
aid  of  a  subservient  judiciary,  the  king  was  thus  enabled  to 
seize  the  franchises  of  many  of  the  principal  municipalities,, 
and  to  remodel  them  according  to  the  royal  will,  reserving 
to  the  crown  in  the  new  charters  granted  the  first  appoint- 
ment of  those  who  should  govern  the  corporation.1  To  such 
an  extent  was  the  jurisdiction  carried  that  in  the  celebrated 
case  of  the  city  of  London,  decided  at  Trinity  term,  in  the 
thirty-fifth  year  of  this  reign,  the  entire  liberties,  privileges 
and  franchises  of  the  city  were  seized  into  the  hands  of  the 
king,  where  they  remained  for  a  period  of  four  years,  until 
his  successor,  James  II,  becoming  terrified  at  the  news  of 
the  intended  invasion  of  the  Prince  of  Orange,  saw  fit  to  re- 
store the  charter,  which  was  accordingly  done  October  6, 
1688,  the  king  directing  his  lord  chancellor,  Jefferies,  to  re- 
store it  in  person.2  One  of  the  principal  grounds  urged 
in  support  of  the  judgment  in  this  case  was  that  a  petition 
presented  to  the  king  by  the  common  council  of  the  city,  to 
the  effect  that  his  prorogation  of  parliament  had  obstructed 
public  justice,  was  a  scandalous  and  libelous  petition  and  a 
forfeiture  of  the  corporate  franchise.  Another  ground  of 
forfeiture  was  the  imposition  of  certain  tolls  upon  goods, 
brought  into  the  city  markets  by  virtue  of  an  ordinance  or 
by-law  of  the  municipality.  Upon  such  frivolous  grounds 
as  these  the  franchises  of  the  oldest  municipality  in  the 
kingdom  were  seized  into  the  hands  of  the  crown,  and  liko 
proceedings,  for  causes  no  less  frivolous,  were  had  against 
many  of  the  principal  municipal  corporations  throughout 
England.  To  such  lengths  was  this  abuse  of  the  jurisdic- 
tion carried  by  the  house  of  Stuart,  that  it  is  said  that  n.> 
less  than  eighty-one  quo-warranto  informations  were  pre- 

1Hallara's  Const.  Hist.,  ch.  XII;  upon  this  extraordinary  proceed- 

8  Black.  Com.  263.  ing  in  Hallam's  Const.  Hist.,  ch. 

2  King  v.  City  of  London,  3  Harg.  XIL 
State  Trials,  545.     See  comments 
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sented  against  municipal  corporations  during  the  reigns  of 
Charles  II  and  James  II.  These  continued  encroachments 
of  the  royal  prerogative,  although  justified  by  Blackstone,1 
were  productive  of  such  serious  alarm  that  after  the  revolu- 
tion the  judgment  against  the  city  of  London  was  reversed 
by  act  of  parliament,  and  it  was  provided  by  the  same  act 
that  the  franchises  of  the  city  should  never  be  seized  for 
any  misdemeanor  or  forfeiture.2 

§  602.  Before  the  statute  of  Anne,3  the  information  in 
the  nature  of  a  quo  warranto  was  employed  exclusively  as  a 
prerogative  remedy,  to  punish  a  usurpation  upon  the  fran- 
chises or  liberties  granted  by  the  crown,  and  it  was  never 
used  as  a  remedy  for  private  citizens  desiring  to  test  the  title 
of  persons  claiming  to  exercise  a  public  franchise.  And  al- 
though such  informations  were  exhibited  by  the  king's  attor- 
ney-general long  before  this  statute,  yet  the  remedy  thereby 
given  was  never  enlarged  beyond  the  limits  prescribed  for 
the  original  writ  of  quo  warranto,  which  extended  only  to 
•encroachments  upon  the  royal  prerogative.  Hence  the  in- 
formation, as  a  means  of  investigating  and  determining  civil 
rights  between  parties,  may  be  said  to  owe  its  origin  to  the 
statute  of  Anne,  which  authorized  the  filing  of  the  informa- 
tion, by  leave  of  court,  upon  the  relation  of  any  person  de- 
sirous of  prosecuting  the  same,  for  usurping  or  intruding 
into  any  municipal  office  or  franchise  in  the  kingdom.4  The 
object  of  this  statute,  in  so  far  as  concerns  the  usurpation  of 
oorporate  franchises,  is  said  to  have  been  the  promotion  of 
speedy  justice  against  such  usurpation,  as  well  as  to  quiet 
the  possession  of  those  who  were  lawfully  entitled  to  the 
franchise.5  And  it  was  doubtless  intended  to  be  confined  to 
such  franchises  as  were  claimed  in  cases  affecting  corporate 
rights,  or  rights  to  freedom  in  municipal  corporations,  and 
not  to  be  extended  to  all  offices  or  franchises  exercised  with- 

1  See  3  Black  Com.  264  *  See  State  v.  Ashley,  1  Ark.  279. 

2  2  William  &  Mary,  ch.  8,  9  Eng-  See,  also,  9  Anne,  ch.  20,  sec.  4,  Ap- 
lish  Statutes  at  Large,  79.  pendix,  A,  post. 

3  9  Anne,  ch.  20.  See  Appendix,  A.        8  Rex  v.  Wardroper,  Burr.  1964. 
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out  authority  from  the  crown  within  a  corporation.  And 
the  word  "  franchises,"  as  used  in  the  act,  has  been  construed 
by  the  court  of  king's  bench  to  mean  only  the  freedom  and 
right  of  membership  in  the  corporation.1 

§  603.  The  original  writ  of  quo  warranto  was  strictly  a 
civil  remedy,  prosecuted  at  the  suit  of  the  king  by  his  attor- 
ney-general, and  in  case  of  judgment  for  the  king  the  fran- 
chise was  either  seized  into  his  hands,  if  of  such  a  nature  as  to 
subsist  in  the  crown,  or  a  mere  judgment  of  ouster  was  ren- 
dered to  eject  the  usurper.2  No  fine  was  imposed,  nor  was 
any  other  punishment  inflicted  than  that  implied  in  the 
deprivation  of  the  franchise  which  had  been  improperly 
usurped  or  illegally  exercised.3  The  information  was  orig- 
inally regarded  as  a  criminal  proceeding,  in  which  the  usur- 
pation of  the  office  or  franchise  was  charged  as  a  criminal 
offense,  and  the  offender  was  liable  upon  conviction  to  a 
fine  and  imprisonment  as  well  as  the  loss  of  the  franchise 
which  he  had  usurped.  In  modern  times,  however,  the  in- 
formation, as  a  means  of  criminal  prosecution,  has  entirely 
fallen  into  disuse,  and  it  has  come  to  be  regarded  as  a  purely 

1  Rex  v.  Williams,  Burr.  402.  bers  of  offices  which  a  man  may 
Lord  Mansfield,  in  commenting  usurp  and  be  liable  to  an  informa- 
upon  the  statute  of  Anne,  in  this  tion  for  usurping  which  are  not 
case  observes:  "The  act  is  meant  franchises  in  corporations.  But 
to  extend  to  all  officers  or  corpora-  these  '  franchises '  mentioned  in. the 
tions  as  such ;  and,  as  far  as  relates  act  mean  corporate  rights,  or  rights 
to  ;ill  the  corporate  rights  of  the  to  freedom  in  corporations."  Mr. 
burgesses  and  freemen,  it  is  very  Justice  Foster  says:  "The  word 
legally,  clearly  and  correctly  '  franchises,' in  the  act,  means  only 
drawn.  But  it  is  not  within  the  freedoms  and  rights  to  be  members 
reason  or  meaning  of  the  act  that  of  the  corporation.  This  act  was 
it  should  extend  generally  to  all  drawn  witli  great  care  and  atten- 
offires  or  franchises  exercised  with-  tion.  (Judge  Powell  was  the  per- 
<>u r  authority  from  the  crown,  son  who  drew  it.)  And  there  is  no 
within  a  corporation.  It  was  meant  reason  to  extend  it  beyond  its  in- 
to be  confined  to  such  franchises  as  tention." 

were  claimed  in  instances  affecting  2See  3  Black.  Com.  203;  State  v. 

those  rights    between   party  and  Ashley,  1  Ark.  279. 

party."  And  Mr.  Justice  Denison  8  See  State  v.  Ashley,  1  Ark.  279. 
observes:  .  .  .  "  There  are  num- 
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civil  remedy,  which,  while  partaking  in  some  of  its  forms 
and  incidents  of  the  nature  of  criminal  process,  is  yet  a 
strictly  civil  proceeding,  used  for  the  purpose  of  testing 
a  civil  right  by  trying  the  title  to  an  office  or  franchise 
and  ousting  the  wrongful  possessor.1  Indeed,  to  such  an 
extent  has  the  remedy  come  to  be  regarded  as  a  purely  civil 
one,  that  it  is  held  not  to  fall  within  the  prohibition  of  the 
restrictive  clauses  contained  in  the  constitution  or  bill  of 
rights  of  many  of  the  states,  providing  that  no  citizen  shall 
be  called  to  answer  any  criminal  charge  except  by  present- 
ment, indictment  or  impeachment.  Such  restrictions,  it  is 
held,  do  not  have  the  effect  of  prohibiting  the  information 
in  the  nature  of  a  quo  warranto,  since  it  is  at  the  most  a 
criminal  proceeding  only  in  form  and  name,  its  primary 
object  being  not  the  infliction  of  pains  and  penalties  as  in 
ordinary  criminal  proceedings,  but  to  prevent  the  wrongful 
usurpation  or  abuse  of  an  office  or  franchise.2  It  is  not, 


1  State  v.  Hardie,  1  Ired.  42;  State 
Bank  v.  State,  1  Blackf.  267;  State 
v.  Ashley,  1  Ark.  279;  Lindsey  v. 
Attorney-General,  33  Miss.  508; 
State  v.  Lingo,  26  Mo.  496;  State  v. 
Stewart,  32  Mo.  379;  State  v.  Law- 
rence, 38  Mo.  535;  State  v.  Kup- 
ferle,  44  Mo.  154;  State  v.  Camp- 
bell, 120  Mo.  396;  Commonwealth 
7-.  Birchett,  2  Va,  Cas.  51;  Attorney- 
General  v.  Barstow,  4  Wis.  567; 
Commonwealth  v.  Commissioners, 
1  S.  &  R.  382;  Commonwealth  v. 
M'Closkey,  2  Rawle,  381,  opinion 
of  Gibson,  C.  J.;  State  v.  Price,  50 
Ala.  568;  State  v.  De  Gress,  53  Tex. 
::^7.  See,  also,  Robertson  v.  State, 
109  Ind.  79;  People  tt  Boyd,  132  III 
60.  In  Illinois,  however,  the  in- 
formation is  still  regarded  as  a 
mode  of  criminal  prosecution,  for 
the  twofold  purpose  of  punishing 
the  usurper  and  ousting  him  from 
the  franchise  usurped,  and  the 


rules  of  pleading  applicable  to 
criminal  indictments  are  applied 
to  informations.  Donnelly  v.  Peo- 
ple, 11  111.  552;  People  v.  Missis- 
sippi &  Atlantic  R  Co.,  13  111.  66; 
Wight  v.  People,  15  111.  417.  And 
in  Illinois  the  information  should 
run  "  in  the  name  and  by  the  au- 
thority of  the  people  of  the  state 
of  Illinois,"  and  the  omission  of 
these  words  is  sufficient  ground  for 
quashing  ,the  information.  Hay  v. 
People,  59  111.  94  And  see  Ches- 
shire  v.  People,  116  I1L  493. 

2  State  Bank  v.  State,  1  Blackf. 
267;  State  v.  Hardie,  1  Ired.  42.  In 
People  v.  Gillespie,  1  Cal.  342,  the 
information  is  regarded  as  a  mixed 
action  for  the  double  purpose  of 
vindicating  public  policy  and  of 
enforcing  a  private  remedy.  But 
in  Idaho  it  is  held  that  the  infor- 
mation still  so  far  partakes  of  the 
nature  of  a  criminal  proceeding 
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however,  an  appropriate  remedy  for  the  vindication  of 
purely  private  rights,  but  is  used  for  the  redress  of  griev- 
ances in  which  the  public  have  an  interest.  And  when  the 
information  is  brought  against  persons  claiming  to  act  as  a 
municipal  corporation  to  determine  the  legality  of  such  ac- 
tion, averments  that  the  respondents  have  interfered  with 
the  private  property  of  the  relator,  and  have  entered  upon 
and  damaged  his  land  without  making  compensation  there- 
for, afford  no  ground  for  relief.  Such  averments  at  the 
most  show  an  unwarranted  exercise  of  corporate  or  official 
authority,  for  which  the  law  affords  ample  redress  in  an  ac- 
tion brought  by  the  relator  individually,  but  they  afford  no 
ground  for  interference  by  the  people  in  their  sovereign 
capacity  by  an  information  in  the  nature  of  a  quo  warranto.1 

§  604.  In  considering  the  nature  and  purpose  of  the  in- 
formation in  the  nature  of  a  quo  warranto,  it  is  to  be  pre- 
mised that  it  does  not  create  an  office  or  franchise,  but  is 
merely  declaratory  of  existing  rights,  the  court  being  the 
medium  for  declaring  and  enforcing  rights  already  existing 
by  law.  Nor  does  it  command  the  performance  of  his  offi- 
cial functions  by  any  officer  to  whom  it  may  run,  since  it  is 
not  directed  to  the  officer  as  such,  but  always  to  the  person 
holding  the  office  or  exercising  the  franchise,  and  then  not 
for  the  purpose  of  dictating  or  prescribing  his  official  duties, 
but  only  to  ascertain  whether  he  is  rightfully  entitled  to 
exercise  the  functions  claimed.2 

§  605.  In  England  the  former  practice  of  the  court  of 
king's  bench  seems  to  have  been  to  grant  informations  in  the 

that  a  statute   giving  parties  in  to  the  objects  and  functions  of  the 

interest  in  actions  between  other  writ  of  quo  warranto  to  direct  any 

persons  the  right  to  intervene  and  'officer  what  to    do.    It  is   never 

to  become  parties  does  not  apply  directed  to  an  officer  as  such,  but 

to  proceedings  by  information  in  always  to  the  person  —  not  to  <!!<•- 

the    nature    of  a   quo   warranto.  tate  to  him  what  he  shall  do  in  his 

People  v.  Green,  1  Idaho,  235.  office,  but  to  ascertain  whether  lu> 

People  v.  Cooper,  189  111.  461.  is  constitutionally  and  legally  au- 

-  Attorney-General  v.  Barstow,  4  thorized  to  perform  any  act  in  or 

Wis.  659,773.    Mr.  Justice  Smith  exercise  any  functions  of  the  office 

observes,  page  773:  "It  is  foreign  to  which  he  lays  claim." 
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nature  of  a  quo  warranto  almost  as  a  matter  of  course.  In- 
deed, to  such  an  extent  had  the  granting  of  these  informa- 
tions been  carried,  that  it  was  often  deemed  prudent  not  to 
show  cause  against  the  rule  nisi,  lest  the  respondent  should 
thereby  disclose  his  grounds  of  defense.  Gradually,  how- 
ever, the  king's  bench  became  more  cautious  in  granting 
leave  to  file  the  information,  and  would  only  do  so  after 
considering  all  the  circumstances  of  the  case.1  And  the 
principle  is  now  firmly  established,  that  the  granting  or 
withholding  leave  to  file  an  information,  at  the  instance  of 
a  private  relator,  to  test  the  right  to  an  office  or  franchise, 
rests  in  the  sound  discretion  of  the  court  to  which  the  appli- 
cation is  made,  even  though  there  is  a  substantial  defect  in 
the  title  by  which  the  office  or  franchise  is  held.2  In  the 
exercise  of  this  discretion,  upon  the  application  of  a  private 
relator,  it  is  proper  for  the  court  to  take  into  consideration 
the  necessity  and  policy  of  allowing  the  proceeding,  as  well 
as  the  position  and  motives  of  the  relator  in  proposing  it, 
since  this  extraordinary  remedy  will  not  be  allowed  merely 
to  gratify  a  relator  who  has  no  interest  in  the  subject  of  in- 
quiry.3 The  court  will  also  weigh  the  considerations  of  pub- 
lic convenience  involved,  and  will  compare  them  with  the 
injury  complained  of,  in  determining  whether  to  grant  or 
refuse  the  application.4  And  whenever  it  is  apparent  that 
the  filing  of  the  information  would  result  in  no  practical 
benefit,  as  when  there  is  no  one  claiming  the  office  in  oppo- 

1  King  v.  Stacey,  1  T.  R.  1.  Houst.  487;  Commonwealth  r.  Rei- 

2  People  v.  Waite,  70  111.   25,  6  gart,  14  S.  &R.  216;  State  u  Brown, 
Chicago  Legal  News,  175;  People  v.  5  R.  L  1.     And  see  Stone  v.  Wet- 
Moore,  73  I1L  132;  People  v.  Calla-  more,  44  Ga.  495;  Commonwealth 
ghan,  83  I1L  128;  People  v.  North  v.  Jones,  12  Pa.  St.  365;  Common- 
Chicago  R,  Co.,  88  111.  537;  People  wealth  v.  Cluley.  56  Pa.  St.  270; 
v.  Keeling,  4    Colo.   129;  State  v.  People  v.  Sweeting,  2  Johns.  Rep. 
Tolan,    4    Vroom,    195;    State    v.  184    But  see  State  v.  Burnett,  2 
Schnierle,    5    Rich.  299;    State   v.  Ala.  140. 

Centreville  Bridge  Co.,  18  Ala.  678;  3  State  v.  Brown,  5  R  I.  1. 

State  v.  Fisher,  28  Vt.  714;  State  v.  4  State  v.  Schnierle,  5  Rich.  299; 

Smith,  48  Vt.  266;  State  v.  Mead,  Queen  v.  Ward,  L.  R.  8  Q.  B.  210. 
56  Vt.    353;    Lynch   v.   Martin,    6 
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sition  to  the  respondent,  and  the  term  will  expire  before  a 
trial  of  the  right  can  be  had,  or  where  a  new  election  for 
the  office  is  about  to  occur,  which  will  afford  full  redress  to 
the  relators,  the  court  may  properly  refuse  the  application 
for  leave  to  file  an  information.1  The  expediency  of  permit- 
ting it  to  be  filed  is  also  a  proper  matter  for  the  considera- 
tion of  the  court,  and  the  fact  that  a  successful  prosecution 
of  the  proceedings,  which  are  brought  to  test  the  title  to  a 
municipal  office,  may  result  in  the  suspension  of  all  munici- 
pal government  in  a  city  for  a  long  period  of  time,  may 
properly  be  taken  into  account  in  deciding  upon  the  appli- 
cation.2 And  to  warrant  the  court  in  granting  leave  to  file 
the  information  it  should  appear  that  there  is  probable 
ground  for  maintaining  the  proceeding.3  So  when  the  re- 
lief is  sought  upon  the  ground  of  an  informality  in  the  elec- 
tion of  respondent  to  the  office  in  question,  but  the  relator 
himself  participated  in  the  election  without  objection,  the 
court,  in  the  exercise  of  its  discretion,  may  properly  refuse 
to  allow  the  filing  of  an  information.4  And  since  the  grant- 
ing of  leave  to  institute  the  proceeding  is  largely  a  matter 
of  judicial  discretion,  a  writ  of  error  will  not  lie  to  an  order 
discharging  a  rule  to  show  cause  why  leave  should  not  be 
granted,  in  the  absence  of  any  statute  authorizing  a  writ  of 
error  in  such  cases.6 

§  GOG.  The  right  of  the  court  to  exercise  its  discretion 
in  granting  or  withholding  leave  to  file  an  information  is 
not  limited  even  by  a  statute  authorizing  the  granting  of  the 
remedy  at  any  time  on  "  proper  showing  made."  The  spirit 
of  such  a  statute  is  held  to  contemplate  the  right  of  the 
court  to  refuse  the  application,  if  it  shall  see  fit;  and  since 
the  remedy  is  in  no  sense  a  matter  of  absolute  right  on  the 

People  v.  Sweeting,    2   Johns.  2  State  v.  Tolan,  4  Vroom,  195; 

Rep.    184;    State    v.    Schnierle,    5  People  v.  Keeling,  4  Colo.  129. 

Rich.  299;  Commonwealth  v.  Rei-  » People  v.  Callaghan,  88  IlL  128. 

gart,  14  S.  &  R.  216.  See,  also,  State  <  Peoplo  v.  Waite,  70  111.  25;  Peo- 

v.  Centreville  Bridge  Co.,  18  Ala,  pie  v.  Moore,  73  111.  132. 

678.  6  Commonwealth    v.  Davis,    109 

Pa.  St.  128. 


560  QUO   WARRANTO.  [PART   II. 

part  of  a  claimant  to  an  office,  he  must,  notwithstanding 
such  a  statute,  present  to  the  court  such  facts  as  will  enable 
it  to  decide,  the  right  to  the  office  in  question.1  It  is,  how- 
ever, important  to  observe  that  when  the  court  has,  in  the 
exercise  of  its  discretion,  allowed  the  information  to  be  filed, 
it  has  exhausted  its  discretionary  powers,  and  the  issues  of 
fact  and  of  law  presented  by  the  pleadings  must  then  be 
tried  and  determined  in  accordance  with  the  strict  rules  of 
law,  in  the  same  manner  and  with  the  same  degree  of  strict- 
ness as  in  ordinary  cases.2 

§  GOT.  In  Alabama  a  distinction  is  taken,  in  applying 
the  doctrine  of  judicial  discretion  above  considered,  between 
cases  where  the  proceedings  retain  the  character  of  a  prose- 
cution in  behalf  of  the  state,  where  the  franchise  or  office  in 
controversy  involves  no  question  of  private  right,  as  in  cases 
of  corporations,  and  cases  where  only  private  rights  are  in- 
volved. And  it  is  held  that  the  doctrine  of  discretion  should 
be  limited  to  the  former  class  of  cases,  and  that  when  the 
application  is  made  in  behalf  of  one  claiming  the  right  to  a 
particular  office  or  franchise,  it  is  to  be  considered  rather  as 
a  matter  of  right  than  of  discretion.* 

§  608.  Informations  in  the  nature  of  a  quo  warranto  as 
now  used  in  England,  in  lieu  of  the  ancient  writ,  are  of  two 
kinds :  first,  such  as  are  exhibited  by  and  in  the  name  of  the 
attorney-general,  ex  qfficio,  without  any  relator,  and  which 
are  filed  without  leave  of  the  court  and  without  entering 
into  any  recognizance ;  second,  informations  in  the  name  of 
the  queen's  coroner  and  attorney,  sometimes  known  as  the 
master  of  the  crown  office,  upon  the  relation  of  private 
citizens.  The  latter  class  may  be  filed  only  by  leave  of  court 
first  obtained  for  that  purpose,  as  provided  by  the  statute  of 
Anne,4  and  by  entering  into  a  recognizance  in  conformity 
with  the  statute  4  &  5  William  and  Mary,  chapter  18.  The 

1  Stone  v.  Wetmore,  44  Ga.  495.  3  State  v.  Burnett,  2  Ala.  140. 

2  State  v.  Brown,  5  R  I.  1.    See,        4  9  Anne,  ch.  20,  Appendix,  A, 
also,  People  v.  Golden  Eule,  114  111.     post. 

34. 
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most  frequent  use  to  which  the  information  is  put  in  Eng- 
land is  to  determine  the  right  to  municipal  offices  and  fran- 
chises, and  its  use  as  a  means  of  testing  the  title  to  the 
franchises  of  private  corporations  in  that  country  is  of  com- 
paratively rare  occurrence. 

§  609.  In  this  country  the  principles  governing  the  juris- 
diction under  discussion  have  been  somewhat  confused  by 
the  failure  of  many  of  the  courts  to  properly  discriminate 
between  the  original  or  ancient  writ  of  quo  warranto,  and 
the  information  in  the  nature  of  a  quo  warranto,  and  the 
terms  have  been  often  used  as  synonymous  and  convertible 
terms.  The  distinctive  features  of  the  two  remedies  are 
clearly  defined  and  have  already  been  noticed.1  And  al- 
though the  quo  warranto  information  has  almost  entirely 
usurped  the  place  of  the  original  writ,  yet  the  latter  is,  in 
substance,  still  recognized  and  employed  as  an  existing  rem- 
edy in  some  of  the  states  of  this  country.2  But  whether 
resort  is  had  to  the  ancient  writ  of  quo  warranto,  or  any 
process  analogous  thereto,  or  to  the  more  modern  and  con- 
venient remedy  by  information,  the  object  of  the  proceed- 
ing is  substantially  one  and  the  same,  viz.,  to  correct  the 
usurpation,  nonuser  or  misuser  of  a  public  office  or  of  a 
corporate  franchise.  And  it  is  doubtless  due  to  the  com- 
paratively short  tenure  of  most  offices  in  this  country,  as 
well  as  to  the  method  of  popular  elections  which  fonns  the 
distinctive  feature  of  the  American  system,  that  the  jurisdic- 
tion is  more  frequently  invoked  for  the  determination  of  dis- 
puted questions  of  title  to  public  offices,  in  this  country, 
than  for  all  other  causes  combined. 

§  610.  In  most  of  the  states  of  this  country  the  jurisdic- 
tion is  fixed  by  constitutional  provisions,  prescribing  the 
courts  which  shall  be  empowered  to  grant  the  relief.  And 
the  authorities  are  somewhat  conflicting  as  to  the  precise 
nature  of  the  remedy  intended  to  be  conferred,  since  the 

1  See  State  v.  Ashley,  1  Ark.  279.    Mo.  830.    See,  also,  Commonwealth 

2  See  State  v.  Ashley,  1  Ark.  279;    v.  Burrell,  7  Pa.  St  84 
State  v.  St.  Louis  Insurance  Co.,  8 

86 
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terms  writ  of  quo  warranto  and  information  in  the  nature 
of  a  quo  warranto  have  been  frequently  used  as  interchange- 
able and  synonymous  terms.  In  Wisconsin  the  doctrine  is 
maintained  that  the  two  terms,  as  now  generally  used  in 
this  country,  are  to  be  understood  as  synonymous,  and  that 
the  grant  of  power  in  the  constitution  of  the  state,  authoriz- 
ing the  supreme  court  of  the  state  to  issue  writs  of  quo  war- 
ranto, is  not  to  be  limited  or  confined  to  the  ancient  common- 
law  remedy  of  that  name,  but  that  it  is  applicable  -to  all 
cases  where  the  information  has  been  recognized  as  the  ap- 
propriate remedy  according  to  the  established  usages  of 
the  common  law.  And  the  remedy  by  information  in  the 
nature  of  a  quo  warranto  having  long  since  taken  the  place 
of  the  ancient  writ,  it  is  held  that  the  clause  of  the  constitu- 
tion conferring  the  power  to  grant  writs  of  quo  warranto, 
must  be  construed  with  reference  to  the  established  jurisdic- 
tion of  the  courts  by  the  quo  warranto  information,  and 
that  to  this  jurisdiction  reference  must  be  had  in  determin- 
ing the  powers  of  the  court  under  the  constitution,  rather 
than  to  the  jurisdiction  by  the  ancient  writ  of  quo  war- 
ranto.1 

1  State  v.  West  Wisconsin  R.  Co.,  to  believe  that  the  framers  of  the 

34  Wis.  197.    And  see  S.  C.,  36  Wis.  constitution    were    looking   back 

466.    See,  also,  Attorney-General  v.  over  the  period  of  three  or  four 

Blossom,  1  Wis.  317;  Attorney-Gen-  hundred    years   into   the   middle 

eral  v.  Barstow,  4  Wis.  567;  State  ages,  designing  to  give  this  court 

v.  Messmore,  14  Wis.  115;  State  v.  such  jurisdiction,  and  only  such, 

Baker,  38  Wis.  71.    By  section  3,  as  was  then  exercised  in  virtue  of 

article  VII,  of  the  constitution  of  the  writ  of  quo  warranto,  as  it  is- 

Wisconsin,  it  is  provided  that  the  that  they  intended  to  confine  the 

supreme  court  of  the  state  shall  court  to  that  antiquated  and  use- 

"have    power    to    issue  writs    of  less  process.    The  framers  of  the 

habeas  corpus,  mandamus,  injunc-  constitution  were  practical  men, 

tion,  quo  warranto,  certiorari,  and  and  were  aiming  at  practical  and 

other  original  and  remedial  writs,  useful    results.      They   used    the 

and  to  hear   and   determine  the  words    'writs   of   quo  warranto,' 

same."    Dixon,  C.   J.,  construing  just  as  they  had  been  used  in  com- 

this  clause,  in  the  opinion  in  State  mon  parlance,  and  by  courts,  law- 

v.  West  Wisconsin  R.  Co.,  34  Wis.  yers  and  writers  for  hundreds  of 

197,  observes:  "It  is  as  impossible  years,  as   synonymous   with  'in- 
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§  611.  In  Florida,  also,  the  terras  quo  warranto  and  in- 
formation in  the  nature  thereof  are  used  as  synonymous, 
and  the  constitutional  provision  conferring  original  jurisdic- 
tion upon  the  court  of  last  resort  of  the  state,  by  the  writ 
of  quo  warranto,  is  held  to  warrant  that  court  in  exercising 
jurisdiction  by  information  in  the  nature  of  a  quo  warranto.1 


formation  in  the  nature  of  quo 
warranto,'  which  had  so  long  been 
the  complete  and  unqualified  sub- 
stitute for  the  writ.  '  This  (the  in- 
formation) is  properly  a  criminal 
method  of  prosecution,  as  well  to 
punish  the  usurper  by  a  fine  for 
the  usurpation  of  the  franchise,  as 
to  oust  him,  or  seize  it  for  the 
crown;  but  hath  long  been  applied 
to  the  mere  purposes  of  trying  the 
civil  right,  seizing  the  franchise, 
or  ousting  the  wrongful  possessor, 
the  fine  being  nominal  only.'  3 
Black.  Com.  263..  By  the  statute 
of  this  state  the  fine  may  be  some- 
thing more  than  nominal.  R.  S., 
ch.  160,  sec.  15;  2  Tay.  Stats.  1812, 
§  21.  And  in  the  early  and  leading 
case  in  New  York,  People  v.  Utica 
Insurance  Co.,  decided  in  1818,  and 
reported  in  15  Johns.  358,  in  which 
the  remedy  by  information  was  ap- 
plied to  one  of  those  modern  pri- 
vate moneyed  or  commercial  cor- 
porations, we  find  Justice  Spencer 
using  the  following  language:  'An 
information  in  the  nature  of  a  quo 
warranto  is  a  substitute  for  that 
ancient  writ  which  has  fallen  into 
disuse,  and  the  information  which 
has  superseded  the  old  writ  is  de- 
fined to  be  a  criminal  method  of 
prosecution,  as  well  to  punish  the 
usurper  by.  a  fine  for  the  usurpa- 
tion of  the  franchise,  as  to  oust 
him,  and  seize  it  for  the  crown.  It 


has,  for  a  long  time,  been  applied 
to  the  mere  purpose  of  trying  the 
civil  right,  seizing  the  franchise 
or  ousting  the  wrongful  possessor, 
the  fine  being  nominal  only.'  Now 
it  was  with  a  view  to  this  well- 
known  jurisdiction,  then  and  long 
before  exercised  only  in  the  pro- 
ceeding by  information,  that  the 
framers  of  the  constitution  gave 
or  reserved  the  power  to  this  court, 
using  for  convenience  and  brevity 
merely  the  words  'writ  of  quo 
warranto,'  just  as  those  words 
were  used  by  Chancellor  Kent  in 
Attorney-General  v.  Utica  Insur- 
ance Co.,  2  Johns.  Ch.  371,  376,  and 
as  they  had  been  used  by  other 
courts  and  writers  times  without 
number,  and  as  they  are  still  v  \\-n 
used  in  our  own  statute  (R.  S., 
ch.  160,  sec.  1 ;  2  Tay.  Stats.  1807, 
§  1)  as  meaning  the  same  thin- 
and  intended  to  convey  the  same 
general  idea  of  the  words,  'infor- 
mation in  the  nature  of  quo  war- 
ranto.' "  And  see  State  v.  Tracy, 
48  Minn.  497. 

i  State  v.  Gleason,  12  Fla.  190; 
State  v.  Anderson,  26  Fla.  2-10.  in- 
sertion 5,  article  6,  of  the  consti- 
tution of  Florida,  it  is  provide.! 
that  the  supreme  court  of  the  state 
shall  "have  power  to  i.-^ue  writs  of 
mandamus,  certiorari,  prohibition, 
quo  warranto,  habeas  corpus,  a  in  I 
also  all  writs  necessary  or  proper 
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It  is  also  held  that  it  is  not  necessary  to  the  exercise  of  the 
jurisdiction  thus  conferred  that  the  legislature  should  pre- 
scribe any  particular  mode  of  procedure,  and  that,  in  the 
absence  of  any  such  established  mode,  the  court  will  proceed 
in  conformity  with  the  common-law  usages  governing  pro- 
ceedings upon  quo-warranto  informations.1  And  under  the 
constitution  of  Colorado,  which  confers  upon  the  supreme 
court  of  the  state  jurisdiction  over  "  writs  of  quo  warranto," 
the  term  writ  of  quo  warranto  is  regarded  as  synonymous 
with  the  information  in  the  nature  of  a  quo  warranto,  and 
as  including  that  proceeding.2 

§  612.  In  Missouri  the  earlier  doctrine  seems  to  have 
been  somewhat  analogous  to  that  prevailing  in  Wisconsin 
and  Florida,  and  it  was  held  that  the  supreme  court  of  the 
state  derived  jurisdiction  by  quo-warranto  information  from 
a  constitutional  provision  conferring  upon  the  court  the 
power  of  issuing  writs  of  quo  warranto  and  other  original 
remedial  writs.8  The  later  decisions  in  that  state,  however, 
recognize  a  distinction  in  the  use  of  the  terms,  and  hold 

to  the  complete  exercise  of  its  ap-,  Speaking  of  an  information  of  this 

pellate  jurisdiction."    Mr.  Justice  character,  where  the  constitutional 

Westcott,  pronouncing  the  opin-  grant  of  power  was  the  same  as 

ion    in    State    v.    Gleason,    says:  in  our  constitution,  the  supreme 

"Does  the  proceeding  here,  to  wit,  court  of  Missouri  say:  'This  court 

an  information  in  the  nature  of  a  conceives  that  jurisdiction  is  given 

quo  warranto,  come   within   the  of  this  case  by  the  power  to  issue 

constitutional  grant  of  power  to  writs  of  quo  warranto.'    State  v. 

issue  a  writ  of  quo  warranto?    It  Merry,  3  Mo.  278;  8  Mo.  331.    In 

will  be  found  by  reference  to  the  Wisconsin  the  supreme  court  hold 

American  cases  that  the  constitu-  to  the  same  view,  remarking  that 

tional  grant    of   power  in  other  the  information  has  in  view  the 

states,  where  the  proceeding  has  same  object.     1  Wis.  333.     This, 

been  by  information,  is  precisely  upon  examination,  will  be  found 

similar  to  the  grant  here.    An  ex-  to  be  the  American  doctrine,  and 

animation  will  show  that  in  the  in  England  such  a  thing  as  a  dis- 

American  practice  the  terms  '  quo  tinct    proceeding  by  the  ancient 

warranto,'   and    'information'  in  writ  of  quo  warranto  has  not  been 

the  nature  of  quo  warranto,  are  practiced  for  centuries." 

used  as  synonymous  and  converti-  l  State  v.  Gleason,  12  Fla.  190. 

ble  terms,  the  object  and  end  of  2  People  v.  Keeling,  4  Colo.  129. 

each  being  substantially  the  same.  3  State  v.  Merry,  3  Mo.  278. 
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that  the  writ  of  quo  warranto,  authorized  by  the  constitu- 
tion as  an  original  remedial  writ,  to  be  issued  by  the  su- 
preme court,  is  the  original  common-law  writ  as  anciently 
used  in  England,  and  that  it  may  issue  without  leave  of 
court,  being  in  the  nature  of  a  writ  of  right.  It  is  therefore 
issued  as  of  course,  upon  demand  of  the  proper  officer  of  the 
state,  just  as  a  summons  issues  from  an  inferior  court  when 
the  state  begins  an  ordinary  civil  action  against  a  citizen, 
and  the  court  is  without  discretion  in  granting  the  writ.1 

ranto,  wherein  the  process  is  speed- 
ier, has  been  substituted  in  its 
place.  Tomlin's  Law  Die.,  title 
'Quo  Warranto.'  The  general  as- 
sembly must  have  contemplated 
this  last  proceeding  in  directing 
the  attorney-general  to  apply  to 
this  court  for  a  writ  of  quo  war- 
ranto. A  writ  of  quo  warranto,  as 
we  have  seen,  is  in  the  nature  of  a 
writ  of  right.  It  issues  on  demand 
of  the  proper  officer  of  the  statr. 
as  a  matter  of  course,  and  there  is 
no  more  necessity  for  an  applica- 
tion to  this  court  for  this  writ 
than  there  would  be  for  a  sum- 
mons in  the  circuit  court  when 
the  state  is  about  to  commence  an 
action  of  debt  against  one  of  her 
debtors.  No  reasons  are  offered 
why  the  writ  should  issue;  no  in- 
formation is  communicated  by 
affidavit  or  otherwise,  and  there  is 
no  power  in  this  court  to  rein-.' 
issuing  the  writ.  "Where,  then,  i^ 
the  necessity  of  asking  leave?  The 
asking  leave  is  the  admission  that 
this  court  has  a  discretion  in  re- 
fusing or  granting  a  writ  of  quo 
warranto,  whereas  none  is  consid- 
ered to  exist.  In  the  case  of  The 
State  v.  Merry,  3  Mo.  Rep.,  it  wa- 
held  that  under  that  clause  in  tho 
constitution  which  gave  this  court 


1  State  v.  St.  Louis  Insurance  Co., 
8  Mo.  330;  State  v.  Stone,  25  Mo. 
•">•">.">.  See,  as  to  the  jurisdiction  of 
the  supreme  court  of  Missouri  over 
informations  in  the  nature  of  quo 
warranto,  State  v.  Vail,  53  Mo.  97. 
In  State  v.  St.  Louis  Insurance  Co., 
8  Mo.  330,  Mr.  Justice  Scott,  for  the 
court,  says:  "This  court,  by  the 
constitution  of  the  state,  has  power 
to  issue  writs  of  habeas  corpus, 
mandamus,  quo  warranto,  certio- 
rari,  and  other  original  remedial 
writs,  and  to  hear  and  determine 
the  same.  It  would  seem  that  the 
general  assembly  confounded  the 
proceedings  on  a  writ  of  quo  war- 
ranto with  those  on  an  informa- 
tion in  the  nature  of  a  quo  war- 
ranto, by  making  it  the  duty  of  the 
attorney-general  to  apply  to  this 
court  for  a  writ  of  quo  warranto. 
A  writ  of  quo  warranto  is  in  the 
nature  of  a  writ  of  right  for  the 
state  against  any  person  who 
claims  or  exercises  any  office,  to 
inquire  by  what  authority  he  sup- 
ports his  claim,  in  order  to  deter- 
mine the  right.  (3  Black.  Com.  262.) 
The  writ  of  quo  warranto,  in  con- 
sequence of  the  length  of  its  pro- 
cess, has  long  since  become  obsolete 
in  the  English  law,  and  informa- 
tion in  the  nature  of  a  quo  war- 
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§  613.  The  same  distinction  was  formerly  recognized  in 
Arkansas,  where  it  was  held  that  the  ancient  writ  of  quo 
warranto,  and  the  information  in  the  nature  thereof,  are  so 
distinct  in  their  nature,  and  in  the  procedure  under  them, 
that,  under  a  constitutional  provision  conferring  upon  the 
supreme  court  of  the  state  the  power  to  hear  and  determine 
writs  of  quo  warranto  as  an  original  jurisdiction,  the  court 
was  limited  to  the  old  common-law  writ,  and  could  not  ex- 
ercise jurisdiction  by  a  quo-warranto  information.1  When, 

eval  with  the  common  law  itself, 
but  as  a  mode  of  investigating  and 
determining  civil  rights  between 
private  parties  they  seem  to  owe 
their  origin  and  existence  to  the 
statute  of  9th  Anne,  which  ex- 
pressly authorized  the  proceeding 
in  all  cases  of  intrusion  into,  or 
usurpation  of,  corporate  offices  in 
corporate  places.  And  although 
informations  in  the  nature  of  a 
quo  warranto  were  exhibited  by 
the  king's  attorney-general  long 
prior  to  that  time,  the  remedy 
given  thereby  was  never  extended 
beyond  the  limits  prescribed  to  the 
old  writ,  and  could,  therefore,  only 
be  granted  for  some  usurpation  on 
the  prerogative  rights  of  the 
crown,  and  it  is  said  there  is  no 
precedent  of  such  information 
having  been  filed  or  allowed  at  the 
instance,  or  on  the  relation,  of  any 
private  person  previous  to  such 
statute  of  9th  Anne ;  nor  could  they 
be  so  exhibited  afterwards,  except 
in  the  cases  mentioned  in  the  stat- 
ute, which  neither  increased  or 
abridged  the  authority  of  the  at- 
torney-general on  that  subject. 
This  proceeding  by  information, 
when  originally  introduced,  like 
all  other  criminal  informations  of 
that  period,  was  designed  princi- 


original  jurisdiction  of  writs  of 
quo  warranto,  an  information  in 
the  nature  of  a  quo  warranto 
might  be  filed,  and  that  jurisdic- 
tion of  it  would  be  entertained. 
In  the  case  of  The  State  v.  McBride, 
4  Mo.  Rep.  303,  an  information  in 
the  nature  of  a  quo  warranto  was 
exhibited  against  him,  and  juris- 
diction was  entertained  of  it  by 
this  court.  The  question  was  not 
made  in  that  case;  the  party,  it  is 
presumed,  acquiescing  in  the  opin- 
ion pronounced  in  the  case  of  The 
State  v.  Merry.  No  question  of 
jurisdiction  can  arise  on  the  appli- 
cation now  made  by  the  attorney- 
general,  as  he  has  not  thought 
proper  to  ask  leave  to  file  an  in- 
formation in  the  nature  of  a  quo 
warranto,  but  a  demand  is  made 
simply  for  the  writ  itself,  which, 
we  conceive,  issues  as  a  matter  of 
course,  from  the  clerk's  office  of 
this  court,  on  demand  of  the  proper 
officer." 

1  State  v.  Ashley,  1  Ark.  279;  S.  C., 
Ib.  513.  See,  also,  State  v.  Real 
Estate  Bank,  5  Ark.  595;  State  v. 
Johnson,  26  Ark.  281.  In  State  v. 
Ashley,  the  court,  Ringo,  C.  J.,  say, 
p.  305:  "  Informations,  as  the  basis 
or  institution  of  a  criminal  prose- 
cution, are  said  to  have  existed  co- 
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therefore,  it  was  desired  to  institute  proceedings  in  that  state 
against  a  private  corporation,  such  as  a  banking  association, 
to  procure  a  forfeiture  of  its  franchises  for  misuser  or  non- 
user,  the  appropriate  remedy  was  held  to  be  by  the  ancient 
writ  of  quo  warranto  instead  of  the  information.1  But  it  is 
now  held  in  Arkansas  that  the  constitutional  provision  giv- 
ing the  supreme  court  jurisdiction  to  issue  the  writ  of  quo 


pally  to  punish  offenders  who  were 
guilty  of  usurping  the  prerogative 
rights  of  the  crown;  yet,  upon 
conviction  or  disclaimer,  the  right 
of  the  crown  being  thereby  estab- 
lished, there  was,  besides  the  fine, 
a  judgment  of  ouster  against  the 
defendant,  or  that  the  franchise 
be  seized  into  the  king's  hands, 
thus  affording,  incidentally,  a  civil 
remedy  for  the  king.  And  hence 
it  is  that  all  the  authorities,  ancient 
and  modern,  speak  of  the  proceed- 
ing as  being  properly  a  criminal 
method  of  prosecution.  It  is,  how- 
ever, said  to  have  been  long  since 
applied  to  the  mere  purpose  of 
trying  the  mere  civil  right,  seizing 
the  franchise  or  ousting  the  wrong- 
ful possessor,  the  fine  being  nomi- 
nal only.  And,  therefore,  it  was 
urged  in  the  argument  that  it 
must  be  considered  as  a  substitute 
for  the  ancient  writ  of  quo  war- 
ranto, which  came  into  existence 
upon  its  disuse,  and  in  1607  fully 
occupied  its  place  in  the  common 
law,  and  consequently  that  the 
convention  must.be  understood  as 
referring  to  it  when  they  use  the 
term  writs  of  quo  warranto,  rather 
than  the  antiquated  and  obsolete 
proceeding  by  writ  of  quo  war- 
ranto, which  it  can  not  be  supposed 
to  have  been  their  intention  to  re- 
vive. To  this  argument  we  do  not 


assent.  The  introduction  of  the 
latter  did  not  subvert  or  destroy 
the  former;  they  may  have  had, 
and  we  do  not  doubt  that  they  did 
have,  a  contemporaneous  exist- 
ence; their  primary  objects  were 
essentially  different,  and  the  mode 
of  proceeding  in  them  materially 
varied,  while  they  were  in  some  re- 
spects attended  with  different  re- 
sults, and  the  form  of  the  judg- 
ment was  never  the  same;  one 
was  strictly  a  civil,  the  other  prop- 
erly a  criminal,  method  of  proceed- 
ing. We  are,  therefore,  of  the 
opinion  that  the  proceeding  by 
writ  of  quo  warranto  and  informa- 
tion in  the  nature  of  a  quo  war- 
ranto as  known  to  and  regarded 
by  the  common  law  are  so  differ- 
ent from  each  other  that  they  can 
not  with  propriety  be  classed  to- 
gether or  comprehended  by  one 
common  name  or  description."  See 
this  case,  p.  513,  for  the  form  of 
the  writ  of  quo  warranto  as  used 
in  Arkansas,  and  the  procedure 
thereunder.  And  compare  the  form 
of  the  writ,  as  used  in  this  case, 
with  the  form  of  the  ancient  writ 
of  quo  warranto  as  recited  in  the 
statute  of  Gloucester,  Appendix, 
D,  post. 

i  State  v.  Real  Estate  Bank,  5 
Ark.  590. 
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warranto  includes  the  information  as  well  as  the  common- 
law  writ.1  And  under  such  a  constitutional  provision  it  is 
held  that  a  trial  by  jury  can  not  be  demanded  upon  a  writ 
of  quo  warranto.2  Nor  is  the  right  to  a  jury  trial  in  such 
case  conferred  by  the  fourteenth  amendment  to  the  consti- 
tution of  the  United  States.3  So  in  Missouri  it  is  held  that 
a  jury  trial  can  not  be  demanded  as  a  matter  of  right  in  the 
trial  of  an  information  in  the  nature  of  a  quo  warranto.* 
And  in  Alabama,  when  all  the  facts  are  admitted,  it  is  held 
that  there  is  no  error  in  refusing  a  jury  trial,  since  in  such 
case  it  only  remains  for  the  court  to  pronounce  judgment 
upon  those  facts.5  But  in  Florida  it  is  held  that  upon  an  in- 
formation in  the  nature  of  a  quo  warranto  the  right  of  trial 
by  jury,  as  to  issues  of  fact,  existed  at  common  law,  and  that 
such  right  is  preserved  under  a  constitutional  guaranty  pro- 
viding that  "  the  right  of  trial  by  jury  shall  be  secured  to 
all,  and  remain  inviolate  forever." 6  And  in  Idaho  it  is  held 
that  the  proceeding,  when  brought  to  try  the  title  to  a  pub- 
lic office,  is  within  the  constitutional  guaranty  of  the  right 
of  trial  by  jury,  and  that  an  act  of  legislature  taking  away 
such  right  is  unconstitutional  and  void.7 

§  614.  In  Pennsylvania  most  of  the  substantial  features 
of  the  ancient  writ  of  quo  warranto  are  preserved  by  statute 
as  a  remedy  for  the  usurpation  of  public  offices  filled  by  ap- 
pointment of  the  executive  or  by  election  of  the  people,  and 
the  statutory  remedy  thus  afforded  is  held  by  the  courts  of 
that  state  to  be,  in  all  save  form,  the  same  as  the  writ  of 
quo  warranto  at  common  law.8  The  granting  of  the  writ, 
however,  is  regarded  as  no  more  a  matter  of  right  in  that 
state  than  is  the  granting  of  leave  to  file  the  information 

1  State  v.  Leatherraan,  38  Ark  81.    York,  see  People  v.  Albany  &  S.  R. 

2  State  v.  Johnson,  26  Ark.  281.    Co.,  57  N.  Y.  161. 

But   see    State   v.  Allen,  5  Kan.  6Buckman  v.  State,  34  Fla.  48; 

213.  Van  Dorn  v.  State,  34  Fla.  62. 

» State  v.  Johnson,  26  Ark.  281.  7  People  v.  Havird,  2  Idaho,  498. 

4  State  v.  Lupton,  64  Mo.  415.  8  Commonwealth  v.  Burrell,  7  Pa. 

5  Lee  v.  State,  49  Ala.  43.    As  to  St.  34.     See,  also,  Murphy  v.  Farm- 
the  right  to  trial  by  jury  in  New  ers'  Bank,  20  Pa.  St.  415. 
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under  the  statute  of  Anne,  but  it  rests  in  the  sound  discretion 
of  the  court.1  In  Tennessee  neither  the  original  writ  nor  the 
information  in  the  nature  thereof  has  ever  been  adopted, 
the  remedy  provided  by  statute  in  that  state,  for  the  usurpa- 
tion of  an  office  or  franchise,  being  in  chancery.2  In  New 
York  both  the  ancient  writ  of  quo  warranto  and  proceedings 
by  information  in  the  nature  of  a  quo  warranto  are  abolished 
by  the  code  of  procedure.  But  the  relief  which  was  formerly 
had  by  those  remedies  may  now  be  obtained  by  a  civil  action, 
the  form  only  of  the  proceeding  being  abolished,  and  the 
jurisdiction  and  power  of  the  courts  remaining  unchanged.* 
§  G15.  In  cases  where  the  jurisdiction  is  conferred  by  the 
organic  law  of  a  state,  it  can  not  be  taken  away  by  legisla- 
tive enactment  or  by  statutory  changes  in  the  form  of  the 
remedy.  And  when  the  supreme  court  of  a  state  is  vested 
by  the  constitution  with  original  jurisdiction  in  quo  war- 
ranto,  it  will  continue  to  exercise  the  jurisdiction  thus  con- 
ferred, notwithstanding  an  act  of  the  state  legislature  at- 
tempting to  abolish  both  the  original  writ  of  quo  warranto 
and  the  proceeding  by  information.4  In  such  cases  the 
^•rant  of  power  by  the  organic  law  of  the  state  is  regarded 
not  so  much  as  conferring  the  power  to  issue  a  writ  of  a 
prescribed  form,  as  to  enable  the  court  to  hear  and  determine 
controversies  of  a  certain  character.  And  the  jurisdiction 
thus  conferred  can  not  be  taken  away  by  legislative  enact- 
ment or  change  in  the  form  of  remedy,  although  new  pro- 
cess may  be  adopted  calculated  to  attain  the  same  end.8  So 

i  Commonwealth  v.  Jones,  12  Pa.  code  of  procedure,  see  People  v. 

St.  365;  Commonwealth  v.  McCar-  Nolan,  101  N.  Y.  539. 

ter,  98  Pa.  St.  607.  4  State  v.  Allen,  5  Kan.  213;  State 

2 State  v. Turk, Mart.  &Yerg. 286;  .v.  Messmore.  14  Wis.  115;  People 

Attorney-General  v.  Leaf,  9  Humph,  v.  Boughton,  5  Colo.  487.    See,  also, 

755.  State  v.  Baker,  38  Wis.  71;  IV,,|,I,- 

» People  «.  Hall,  80  N.  Y.  117.  As  v.  Reid,   11   Colo.   138;    People  v. 

to  the  right  of  the  relator  to  re-  Londoner,  13  Colo.  803;  People  tv 

cover  damages  for  the  unlawful  Swift,  82  Cal.  238. 

deprivation  of  his  office,  including  5  State  v.  Messmore,  14  Wis.  115. 

its  salary  and  emoluments,  in  the  The  court,  Dixon,  C.  J.,  coninn-nt- 

same  action,  under  the  New  York  ing  upon  the  case  of  State  v.  Foote, 
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when  jurisdiction  in  quo  warranto  is  conferred  upon  the 
courts  by  the  constitution  of  the  state,  the  creation  by  the 
legislature  of  another  remedy  for  contesting  elections  will 
not  deprive  the  courts  of  such  jurisdiction.1  And  an  infor- 
mation will  lie  to  test  the  title  to  a  public  office,  notwith- 
standing the  existence  of  a  statutory  remedy  for  the  same 
purpose.2  So  the  pendency  of  a  contest,  under  a  statutory 
proceeding  between  rival  claimants  of  a  public  office,  to  de- 
termine which  of  the  two  was  elected,  does  not  impair  or 


11  Wis.  14,  say:  "The  complaint 
in  that  case,  as  in  this,  was  styled 
an  '  information.'  and  the  summons 
here  is  copied  from  the  one  there 
issued.  No  objection  was  taken  to 
the  form  of  the  summons,  but  the 
complaint  was  demurred  to  prin- 
cipally on  the  ground  that  this 
court  had  no  jurisdiction  over  the 
subject  of  the  action.  It  was  in- 
sisted that  section  3  of  article  7 
of  the  constitution  only  gave  this 
court  power  to  issue  the  writ  of 
quo  warranto  at  the  common  law; 
that  the  statutes  of  1849  abolished 
the  common-law  writ  and  substi- 
tuted the  proceeding  by  informa- 
tion; that  the  present  statute  abro- 
gated both  the  writ  and  the  infor- 
mation, and  declared  a  civil  action 
to  be  the  only  remedy,  and  as  it 
was  a  mere  civil  action  it  could 
not  be  entertained.  We  considered 
that  the  framers  of  the  constitu- 
tion looked  rather  to  the  substance 
than  the  form;  that  their  object 
was  not  so  much  to  give  us  power 
to  issue  a  writ  of  a  prescribed  form 
as  to  enable  us  to  hear  and  deter- 
mine controversies  of  a  certain 
character;  and  that  this  jurisdic- 
tion could  not  be  taken  away  by 


any  legislative  changes  in  the  forms 
of  the  remedy,  but  that  we  might 
adopt  any  new  process  which  was 
calculated  to  attain  the  same  end. 
This  was  in  accordance  with  the 
previous  decisions  and  practice  of 
this  court.  It  had  always  taken 
jurisdiction  of  the  proceeding  by 
information  in  nature  of  a  quo  war- 
ranto. The  demurrer  was,  there- 
fore, overruled,  but  without  a  writ- 
ten opinion." 

'Kane  v.  People,  4  Neb.  509; 
State  v.  Frazier,  28  Neb.  438.  But 
see  State  v.  Lewis,  51  Conn.  113, 
where  it  is  held  that  the  legisla- 
ture having  provided  a  statutory 
remedy  for  determining  the  title 
to  municipal  offices,  and  having 
declared  that  such  remedy  should 
be  conclusive,  an  information 
would  not  lie  for  the  same  pur- 
pose, the  state  having  by  its  legis- 
lation voluntarily  parted  with  or 
abandoned  its  right  to  be  heard  by 
a  proceeding  in  quo  warranto  in 
such  cases. 

2  State  v.  Shay,  101  Ind.  36.  And 
see  this  case  as  to  the  right  to  pro- 
duce upon  the  hearing  the  original 
ballots  cast  by  voters  for  the  office 
in  controversy. 
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affect  the  right  of  the  state  to  proceed  at  the  same  time  by 
information  against  the  incumbent  of  the  office.1 

§  616.  The  jurisdiction  in  this  country,  as  we  have  al- 
ready seen,  is  regulated  to  a  considerable  extent  by  the  con- 
stitutions and  statutes  of  the  various  states,  which  designate 
the  courts  which  are  empowered  to  administer  the  rem- 
edy, sometimes  conferring  the  power  as  an  original  one 
upon  the  court  of  last  resort  of  the  state,  and  sometimes 
upon  the  various  courts  of  general  jurisdiction.  And  in 
cases  where  both  the  supreme  court  of  the  state  and  the  in- 
ferior courts  of  general  common-law  powers,  such  as  circuit 
courts,  are  vested  with  jurisdiction  in  quo  warranto,  the  su- 
preme court  may  properly  refuse  to  exercise  its  original 
jurisdiction  in  the  matter,  when  the  inferior  courts  are  vested 
with  ample  power  in  the  premises  and  can  afford  adequate 
relief  by  entertaining  the  information.2  But  since  the  grant- 
ing of  the  writ  of  quo  warranto  is  the  exercise  of  an  orig- 
inal and  not  of  an  appellate  jurisdiction,  when  the  supreme 
court  of  a  state  is  by  the  constitution  and  laws  of  the  state 
vested  with  appellate  powers  only,  it  can  not  issue  the  writ.3 
"When,  however,  the  constitution  of  a  state  invests  the  su- 
preme court  with  original  jurisdiction  in  such  "  remedial 
cases "  as  may  be  prescribed  by  law,  the  power  thus  con- 
ferred is  held  to  include  proceedings  in  quo  warranto. 
Original  jurisdiction  in  quo  warranto  may,  therefore,  be  ex- 
ercised by  the  supreme  court  under  a  statute  conferring  it 
pursuant  to  such  constitutional  provision.4 

1  Vogel  v.  State,  107  Ind.  374  T.  M.  Co.,  40  Minn.  213.    In  Cali- 

2  State  v.  Stewart,  32  Mo.   379;  fornia,  under  a  statute  giving  to 
State  v.  Buskirk,  43  Mo.  Ill;  State  the  supreme  court  of  the  state  ap- 
v.  Claggett,  73  Mo.  388;   Coon  v.  pellate  jurisdiction  in  all  cases  at 
Attorney-General,  42  Mich.  65.    As  law  in  which  the  demand  amounts 
to  the  jurisdiction  of  the  supreme  to  $300,  it  is  held  that  an  appeal 
court  of  Ohio  in  quo  warranto,  see  will  lie  to  the  supreme  court  from 
State  v.  Baughman,  38  Ohio  St.  455.  a  judgment  in  a  proceeding  in  quo 

3Exparte  People,  1  Cal.  85.  warranto  to  determine  the  title  to 

4  State  v.  St.  Paul  &  S.  C.  R.  Co.,    a  public  office,  in  which  the  court 

35  Minn.  222;   State  v.  Minnesota    below  is  empowered  to  impose  as 
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§  6160.  "When  under  the  laws  of  a  state  a  proceeding  in 
the  nature  'of  quo  warranto  is  regarded  as  an  ordinary  civil 
action  for  the  enforcement  of  a  civil  right,  such  a  proceed- 
ing, when  brought  by  the  state  in  one  of  .its  own  courts  to 
test  the  right  of  a  corporation  to  the  exercise  of  corporate 
franchises  within  the  state,  is  removable  to  the  circuit  court 
of  the  United  States  under  the  act  of  congress  of  March  3r 
1875,  when  it  is  shown  that  the  proper  jurisdictional  condi- 
tions exist  to  warrant  such  removal.1 

§  617.  A  striking  analogy  exists  between  the  remedy  by 
quo-warranto  information,  and  the  extraordinary  remedies 
of  injunction  in  equity  and  mandamus  at  law,  in  that  neither 
of  these  extraordinary  remedies  is  grantable  where  the  party 
aggrieved  may  obtain  full  and  adequate  relief  in  the  usual 
course  of  proceedings  at  law,  or  by  the  ordinary  forms  of 
civil  action.2  So  an  information  will  not  lie  against  an  offi- 
cer of  state  militia,  when  a  special  tribunal  is  provided  by 
the  militia  law  of  the  state  which  is  vested  with  exclusive 
jurisdiction  of  such  matters.3  ISTor  is  the  rule  as  here  stated 
limited  to  cases  where  the  relief  may  be  obtained  in  the  or- 
dinary forms  of  common-law  actions,  but  it  applies  also  to 
cases  where  the  grievance  may  be  redressed  by  bill  in  equity, 
and  the  existence  of  an  adequate  remedy  in  equity  would 
seem  to  be  a  sufficient  objection  to  entertaining  proceedings 
by  information.4 

§  617<z.  Some  conflict  of  authority  has  existed  as  to  the 
extent  to  which  statutory  remedies  for  contesting  elections 
to  public  office  impair  or  supersede  the  jurisdiction  of  the 
courts  by  proceedings  in  quo  warranto  to  determine  the  title 
to  such  offices,  in  cases  of  dispute  between  rival  claimants. 

a  part  of  the  judgment  for  usurp-  son,  30  Kan.  661.    And  see  State  v. 

ing  the  office  a  fine  of  $5,000.  Taylor,  15  Ohio  St.  137. 

1  Ames  v.  Kansas,  111  U.  S.  449.  3  State  v.  Wadkins,  1  Rich.  42. 

2  People  v.  Hillsdale  &  Chatham  *  People  v.  Whitcomb,  55  111.  172; 
Turnpike  Co.,  2  Johns.  Rep.  190;  Dart  v.  Houston,  22  Ga.  506.    And 
State  v.  Wadkins,!  Rich.  42;  State  see  State  v.    Ridgley,    21  IlL  65; 
v.  Barlow,  15  Ohio  St.  114;  State  v.  Stultz  v.  State,  65  Ind.  492. 
Shields,  56  Ind.  521;  State  v.  Wil- 
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In  some  of  the  states  it  has  been  held  that  when  a  specific 
remedy  is  provided  by  statute  for  contesting  elections  before 
a  tribunal  designated  for  that  purpose,  and  a  mode  of  pro- 
cedure therein  is  prescribed  by  law,  resort  must  be  had  to 
such  statutory  remedy,  and  that  proceedings  by  information 
in  the  nature  of  a  quo  warranto  will  not  be  entertained.1 
The  better-considered  doctrine,  however,  undoubtedly  is, 
that  the  existence  of  the  statutory  remedy  does  not  oust  the 
jurisdiction  of  the  courts  by  quo  warranto,  or  prevent  the 
people  from  resorting  to  this  remedy  to  determine  questions 
of  usurpation  of  public  offices.  A  proceeding  in  quo  war- 
ranto is  not  an  election  contest  between  rival  claimants  of 
an  office,  but  is  rather  a  proceeding  by  the  people  in  their 
sovereign  capacity,  the  right  to  maintain  which  is  not  taken 
away  or  impaired  by  a  statute  granting  to  electors  the  right 
in  their  individual  capacity  to  contest  an  election  to  a  public 
office.  An  information  will,  therefore,  lie  in  behalf  of  the 
people  in  such  cases,  notwithstanding  the  existence  of  a  stat- 
utory remedy  in  behalf  of  citizens  or  electors  desiring  to 
contest  an  election  to  a  public  office.2 

§  618.  Since  the  remedy  by  quo  warranto,  or  information 
in  the  nature  thereof,  is  employed  only  to  test  the  actual 
right  to  an  office  or  franchise,  it  follows  that  it  can  afford 
no  relief  for  official  misconduct  and  can  not  be  used  to  test 
the  legality  of  the  official  action  of  public  or  corporate  offi- 
cers.3 Thus,  in  the  case  of  breaches  of  trust  alleged  to  have 
been  committed  by  trustees  of  an  incorporated  association, 
relief  should  properly  be  sought  in  equity  and  not  by  pro- 
ceedings in  quo  warranto.4  So  when  a  public  officer  threatens 
to  exercise  powers  not  conferred  upon  him  by  law,  or  to  ex- 

1  State  v.  Marlow,  15  Ohio  St.  114.    People  v.  Holden,  28  Cal.  123;  Tar- 
See,  also,  State  v.  Taylor,  15  Ohio    box  v.  Sughrue,  30  Kan.  225;  Kan.' 
St.  137;   Commonwealth  v.  Hens-    v.  People,  4  Neb.  509. 

zey,  81i    Pa.  St.    101;    People    v.  » People  v.  Whitcomb,  55  111.  172; 

Every,  38  Mich.  405;  Parks  v.  State,  Dart  v.  Houston,  22  Ga.  506;  Stat<> 

100  Ala.  634;    State  v.  Gates,  85  v.  Wilson,  30  Kan.  661. 

Minn.  385.  «  Dart  v.  Houston,  22  Ga.  506. 

2  Snowball  v.  People,  147  111.  260; 
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ercise  the  functions  of  his  office  beyond  its  territorial  limits, 
the  proper  remedy  would  seem  to  be  by  injunction,  rather 
than  by  a  quo-warranto  information.  Thus,  an  information 
will  not  lie  to  prevent  the  legally  constituted  authorities  of 
a  city  from  levying  and  collecting  taxes  beyond  the  city 
limits,  under  an  act  of  legislature  extending  the  limits,  and 
the  constitutionality  of  such  an  act  cap.  not  be  determined 
upon  a  quo-warranto  information.1  Nor  will  an  informa- 
tion lie  against  the  officers  of  a  municipal  corporation  to 
determine  whether  certain  territory  has  been  properly  an- 
nexed to  the  municipality.2  And  misconduct  upon  the  part 
of  a  public  officer  is  not  of  itself  ground  for  forfeiting  his 


1  People  v.  Whitcomb,  55  111.  172. 
Mr.  Justice  Walker,  for  the  court, 
says:  "The  question  sought  to  be 
raised  by  the  information  in  this 
case  is  whether  the  city  officers 
can  extend  the  city  government 
beyond  the  original  limits  of  the 
town,  and  can  levy  taxes  and  en- 
force ordinances  in  the  portion  of 
territory  annexed  by  the  act  of 
February  23,  1869,  and  which  is 
used  exclusively  for  agricultural 
purposes,  and  whether  that  act  is 
not  unconstitutional  and  void. 
The  demurrer  to  the  answer  of 
respondents  brought  the  whole 
record,  as  well  the  information  as 
the  answer,  before  the  court  to  de- 
termine its  sufficiency.  The  first 
question  presented  by  the  demur- 
rer is  whether  the  remedy,  if  any 
exists,  has  not  been  misconceived; 
whether  the  question  of  power  to 
extend  the  city  government  over 
this  territory  thus  annexed  can  be 
raised  by  quo  warranto.  This  writ 
is  generally  employed  to  try  the 
right  a  person  claims  to  an  office, 
and  not  to  test  the  legality  of  his 
acts.  If  an  officer  threatens  to  ex- 


ercise power  not  conferred  upon 
the  office,  or  to  exercise  the  pow- 
ers of  his  office  in  a  territory  or 
jurisdiction  within  which  he  is 
not  authorized  to  act,  persons  feel- 
ing themselves  aggrieved  may  usu- 
ally restrain  the  act  by  injunc- 
tion. ...  In  this  case  there 
seems  to  be  no  question  that  de- 
fendants in  error  are  legally  and 
properly  officers  of  the  city,  and 
there  can  be  as  little  doubt  that 
they  may  perf orm  all  the  functions 
of  their  offices  within  the  city 
limits,  whatever  they  may  be.  If 
they  attempt  to  pass  and  enforce 
ordinances  beyond  the  bounds  of 
the  city,  or  to  levy  and  collect 
taxes  beyond  the  city  limits,  such 
acts  would  be  unauthorized,  and 
might,  no  doubt,  be  restrained  on 
a  bill  properly  framed  for  that 
purpose.  But  whether  a  law  which 
purports  to  attach  this  territory  to 
the  original  corporate  limits  is  or 
not  constitutional,  can  not  be  de- 
termined in  such  a  proceeding  as 
this." 
2  Stultz  v.  State,  65  Ind.  492. 
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office  upon  proceedings  in  quo  warranto,  since  the  ground 
of  forfeiture  should  be  first  judicially  established  before  the 
information  may  be  entertained.1  If,  however,  the  acts  of 
misconduct  charged  against  the  officer  are  declared  by  stat- 
ute to  work  a  forfeiture  of  his  office,  an  information  will  lie, 
and  judgment  of  ouster  may  be  given  against  the  officer 
upon  the  ground  of  such  misconduct  or  breach  of  official 
duty.2 

§  619.  When  the  right  to  an  office  or  franchise  is  the 
sole  point  in  controversy,  the  specific  legal  remedy  afforded 
by  proceedings  in  quo  warranto  is  held  to  oust  all  equitable 
jurisdiction  of  the  case.3  Thus,  the  legality  of  the  election 
of  trustees  of  an  incorporated  association,  and  their  conse- 
quent right  to  exercise  the  functions  pertaining  to  their 
office,  and  to  conduct  the  affairs  of  the  corporation,  will 
not  be  determined  by  bill  in  chancery,  such  a  case  being  re- 
garded as  appropriately  falling  within  the  jurisdiction  of 
the  common-law  courts  by  proceedings  in  quo  warranto.4 
And  since  this  remedy  is  applicable  the  moment  an  office  or 
franchise  is  usurped,  an  injunction  will  not  lie  to  prevent 
the  usurpation,  even  though  the  respondent  has  not  yet  en- 
tered upon  the  office  or  assumed  to  exercise  its  functions. 
In  such  case  the  party  aggrieved  should  wait  until  an  actual 
usurpation  has  occurred  and  then  seek  his  remedy  in  quo 
warranto.5 

§  620.  To  warrant  a  court  in  entertaining  an  informa- 
tion in  the  nature  of  a  quo  warranto,  a  case  must  be  pre- 
sented in  which  the  public,  in  theory  at  least,  have  some 
interest,  and  it  is  not  an  appropriate  remedy  against  persons 
alleged  to  have  assumed  a  trust  of  a  merely  private  nature, 
unconnected  with  the  public  interests.  Thus,  trustees  ap- 
pointed under  an  act  of  legislature  to  close  up  the  affairs  of 

1  State  v.  Wilson,  80  Kan.  601.  <Hullman  v.  Honcomp,  5  Ohio 

2  State  v.  Foster,  32  Kan.  14.  St  237.    See,  also,  Osgood  v.  Jones, 
8Updegraff  v.  Crans,  47  Pa.  St.    60  N.  H.  282. 

103;  Hullman  v.  Honcomp,  5  Ohio  8Updegraff  v.  Crans,  47  Pa.  St 
St  237.  103. 
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a  state  bank  are  not  regarded  as  officers  whose  title  may 
be  determined  by  this  form  of  remedy,  since  the  •public,  as 
such,  have  no  interest  in  the  matter,  and  more  appropriate 
relief  may  be  sought  by  bill  in  equity  in  behalf  of  the  parties 
aggrieved.  Such  trusteeship  has  none  of  the  elements  of  an 
office,  having  neither  a  prescribed  tenure  and  functions,  nor 
an  official  oath.  Kor  is  it  a  franchise  in  any  proper  sense  of 
that  term,  since  the  appointment  confers  no  privilege  or 
immunity  of  a  public  nature,  nor  does  it  convey  any  element 
of  prerogative  from  the  sovereign  to  the  subject.  Hence,  an 
information  will  not  lie  in  cases  of  this  nature,  but  the  par- 
ties aggrieved  will  be  left  to  pursue  their  remedy  in  equity 
for  a  maladministration  of  the  trust.1  And  a  license  issued 


1  People  v.  Ridgley,  21  HI.  66. 
"  The  act  under  which  the  defend- 
ants were  appointed,"  says  Mr.  Jus- 
tice Breese,  "  does  not  declare  the 
trust  to  be  an  office,  nor  in  the 
manner  of  their  appointment  was 
it  considered  an  office.  It  has  none 
of  the  indications  of  an  office,  no 
tenure  is  prescribed,  no  fees  or 
emoluments  allowed,  and  no  salary, 
nor  is  any  oath  required  to  be 
taken.  As  the  relators  define  it 
in  their  information,  it  is  a  mere 
'  trusteeship,'  the  duties  of  it  being 
to  take  charge  of  the  assets  and 
wind  up  the  affairs  of  the  state 
bank,  pay  out  its  specie  on  hand 
pro  rata,  and  issue  certificates  of 
indebtedness  to  bill-holders  and 
other  creditors;  in  one  word,  to  ad- 
minister on  the  effects  of  a  defunct 
corporation.  These  were  duties  of  a 
special  character,  applicable  alone 
to  a  particular  coi-poration,  and 
nothing  more.  It  has  none  of  the 
constituents  of  an  office,  none  what- 
ever. The  defendants  have  the  legal 
title  to  all  the  property  assigned, 
to  hold  to  them  and  the  survivors 


of  them,  so  that  by  judgment  of 
ouster  they  could  not  be  divested 
of  this  title.  This  can  only  be  done 
by  bill  in  chancery.  Is  it  a  fran- 
chise? A  franchise  is  said  to  be  a 
right  reserved  to  the  people  by  the 
constitution,  as  the  elective  fran- 
chise. Again,  it  is  said  to  be  a 
privilege  conferred  by  grant  from 
government,  and  vested  in  one  or 
more  individuals  as  a  public  office. 
Corporations  or  bodies  politic  are 
the  most  usual  franchises  known  to 
our  laws.  In  England  they  are 
very  numerous,  and  are  defined  to 
be  royal  privileges  in  the  hands  of 
a  subject.  An  information  will  lie 
in  many  cases  growing  out  of  these 
grants,  especially  where  corpora- 
tions are  concerned,  as  by  the  stat- 
ute of  9  Anne,  chapter  20,  and  in 
which  the  public  have  an  interest. 
In  1  Strange  R.  (The  King  v.  Sir 
William  Louther),  it  was  held  that 
an  information  of  this  kind  did  not 
lie  in  the  case  of  private  rights, 
where  no  franchise  of  the  crown 
has  been  invaded.  If  this  is  so,  if 
in  England  a  privilege  existing  in 
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pursuant  to  statute,  authorizing  the  holder  to  practice  medi- 
cine and  surgery,  is  not  within  any  legal  definition  of  a 
franchise,  and  an  information  will  not  lie  to  annul  or  vacate 
such  license.1  The  information,  however,  will  lie  against 
orie  who  claims  an  exclusive  franchise  or  privilege  of  a  valu- 
able nature,  affecting  the  public,  such  for  example  as  the 
privilege  of  operating  a  ferry  over  a  river,  although  the 
mere  fact  of  taking  money  from  passengers  is  not  of  itself 
conclusive  evidence  of  setting  up  or  asserting  an  exclusive 
right.2 

§  621.  The  information  in  the  nature  of  a  quo  warranto 
being  in  effect  a  civil  remedy,  although  criminal  in  form,  it 
is  held  that  a  statute  of  limitations  barring  proceedings  upon 
the  prosecution  of  indictments  or  informations  under  any 
penal  law  is  not  applicable  to  this  form  of  remedy,  and  it  is 
not  barred  by  such  a  statute.3  And  in  the  absence  of  any 
statutory  period  of  limitation,  it  is  held  in  this  country  that 
the  attorney-general  may  file  the  information  in  behalf  of  the 
people  at  any  time,  and  that  lapse  of  time  constitutes  no  bar 
to  the  proceeding,  in  conformity  with  the  maxim  nullum 
tempus  occurrit  regi*  So  when  the  purpose  of  the  informa- 
tion is  to  determine  a  matter  of  public  right,  as  distinguished 
from  a  question  of  private  interest,  as  when  it  is  brought  to 
test  the  legal  existence  of  a  municipal  corporation  and  the 

a  subject,  which  the  king  alone  2  Rex  v.  Reynell,  Stra.  1161. 

could  grant,  constitutes  it  a  fran-  8  Commonwealth  v.   Birchett,  3 

chise,  in  this  country,  under  our  Va.  Cas.  51. 

institutions,  a  privilege  or  immu-  *  State  v.  Pa wtuxet  Turnpike  Co., 
nity  of  a  public  nature,  which  8  R.  I.  521.  But  see,  contra,  People 
could  not  be  exercised  without  a  v.  Boyd,  133  111.  CO.  As  to  the  stat- 
legislative  grant,  would  also  be  a  ute  of  limitations  controlling  pro- 
franchise.  There  must  be  some  ceedings  in  quo  warranto  against 
parting  of  prerogative  belonging  a  corporation  in  Ohio,  to  oust  it 
to  a  king,  or  to  the  people,  under  from  the  exercise  of  franchises  not 
our  system,  that  can  constitute  a  conferred  by  law,  or  to  correct  a 
franchise.  Upon  these  defendants  misuser  of  a  corporate  franchise, 
nothing  of  that  kind  was  con-  see  State  v.  Standard  Oil  Co.,  49 
f erred."  Ohio  St.  137;  State  v.  Railroad  Co., 
i  State  v.  Green,  112  Ind.  462.  50  Ohio  St.  239. 
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right  of  its  officers  to  exercise  certain  corporate  powers  and 
functions,  the  statute  of  limitations  does  not  apply.1  But 
the  state  may  be  barred  by  its  own  laches  and  acquiescence 
from  maintaining  the  proceeding,  as  in  a  case  where  it  is 
sought  to  oust  a  corporation  from  the  franchise  or  privilege 
of  occupying  certain  public  roads,  in  the  use  of  which  by 
the  corporation  the  state  has  long  acquiesced.2  And  when 
a  corporation,  such  as  a  railway  or  turnpike  company,  has 
been  permitted  to  exercise  its  corporate  franchises  for  many 
years,  without  objection  or  question  upon  the  part  of  the 
state,  such  acquiescence  has  been  held  sufficient  ground  for 
refusing  to  entertain  an  information  in  quo  warranto  to 
question  the  right  to  exercise  such  franchises.3 

§  622.  "When  the  remedy  by  information  in  the  nature 
of  a  quo  warranto  has  been,  regulated  by  legislative  enact- 
ments, these  enactments  are  regarded  by  the  courts  as  in  the 
nature  of  remedial  statutes,  to  which  a  strict  construction  is 
not  to  be  applied.  In  such  cases  the  usual  rules  of  construc- 
tion of  remedial  statutes  are  held  applicable,  and  the  courts 
will  so  construe  them  as  to  promote  and  render  effective  the 
remedy  sought.4  And  under  a  statute  extending  the  rem- 
edy to  cases  where  any  person  shall  hold  or  claim  the  right 
to  exercise  any  privilege,  exemption  or  license  which  has 
been  improperly  granted,  the  validity  of  a  municipal  license 
for  the  sale  of  intoxicating  liquors  may  be  properly  tested 
by  an  information  in  quo  warranto.5 

1  Catlett  v.  People,  151  111.  16.    It        3  State  v.  Bailey,   19    Ind.    452; 
would  seem,  however,  to  be  other-    State  v.  Gordon,  87  Ind.  171. 

wise    when    the    information    is  4  Commonwealth  v.  Dillon,  61  Pa. 

brought  to  enforce  a  private  as  St.  488. 

distinguished  from  a  public  right.  5  Swarth  v.  People,  109  I1L  621. 

People  v.  Boyd,  132  111.  60.  See,  also,  State  v.  City  of  Topeka, 

2  Commonwealth  v.  Bala  &  B.  M.  30  Kan.  653;  S.  C.,  31  Kan.  452. 
T.  Co.,  153  Pa,  St.  47. 
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§  623.  The  information  in  the  nature  of  a  quo  warranto, 
as  used  in  England,  has  been  generally  employed  as  a  cor- 
rective of  the  usurpation  of  municipal  offices  and  franchises, 
and  the  reports  of  that  country  afford  more  frequent  in- 
stances of  its  application  to  municipal  affairs  than  for  any 
other  purpose.  In  this  country,  however,  the  jurisdiction 
has  been  most  frequently  exercised  for  the  purpose  of  de- 
termining disputed  questions  of  title  to  public  office,  and  in 
deciding  upon  the  proper  person  entitled  to  hold  the  office 
and  exercise  its  functions.  And  in  the  United  States  the 
remedy  is  now  universally  applied  for  this  purpose,  and  the 
principles  governing  the  exercise  of  the  jurisdiction  in  this 
class  of  cases  are,  for  the  most  part,  clearly  and  definitely 
fixed  by  an  established  course  of  judicial  decisions. 

§  624.  Since,  under  the  American  system,  all  power  ema- 
nates from  the  people,  who  constitute  the  sovereignty,  the 
right  to  inquire  into  the  authority  by  which  any  person  as- 
sumes to  exercise  the  functions  of  a  public  office  or  fran- 
chise is  regarded  as  inherent  in  the  people  in  the  right  of 
their  sovereignty.  And  the  title  to  office  being  derived  from 
the  will  of  the  people,  through  the  agency  of  the  ballot, 
they  are  necessarily  vested  with  the  right  of  enforcing  their 
expressed  will,  by  excluding  usurpers  from  public  offices. 
Nor  is  this  right  in  any  manner  impaired  by  statutes  grant- 
ing to  electors,  in  their  private  capacity  as  citizens,  the 
privilege  of  contesting  the  election  of  any  person  assuming 
to  exercise  the  functions  of  an  office.  Such  statutes  may 
have  the  effect  of  sharing  the  right  with  the  elector,  but 
they  do  not  take  it  away  from  the  people  in  their  sovereign 
capacity.1  "When,  however,  the  people  have,  by  their  proper 

1  People  v.  Holden,  28  CaL  123;  jurisdiction  in  the  premises,  and 

Snowball  v.  People,  147  111.  260;  that  the  only  remedy  in  cases  like 

State  v.  Shay,   101  Ind.   36.    See,  the  present  is  under  the  statute 

also,  State  v.  Owens,  63  Tex.  261.  which   prescribes  the    mode  and 

In  People  v.  Holden,  28  Cal.  123,  manner   of    contesting    elections, 

the  court,   Sanderson,  C.   J.,  say:  Wood's  Digest,  p.  380,  sec.  51.     No 

'•  It  is  first  claimed  by  the  appel-  proposition  could  be  more  unten- 

lant  that  the  district  court  had  no  able.    It  is  true  that  the  act  pro- 
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agents,  the  legislature  of  the  state,  ratified  by  legislative 
enactment  an  election  to  a  public  office  and  have  recognized 
the  title  of  the  person  elected  thereto,  they  can  not  after- 
ward question  the  title  by  proceedings  in  quo  warranto.1 

§  625.  An  office,  such  as  to  properly  come  within  the 
legitimate  scope  of  an  information  in  the  nature  of  a  quo 
warranto,  may  be  defined  as  a  public  positiop,  to  which  a 
portion  of  the  sovereignty  of  the  country,  either  legislative, 
executive  or  judicial,  attaches  for  the  time  being,  and  which 
is  exercised  for  the  benefit  of  the  public.2  And  in  the  exer- 
cise of  the  jurisdiction  under  discussion  it  will  be  found  to 
extend  to  and  cover  a  great  variety  of  offices  of  a  public 
nature,  both  elective  and  appointive,  and  whose  functions 
partake  of  an  executive,  ministerial,  legislative,  or  judicial 


viding  the  mode  of  contesting  elec- 
tions confers  upon  any  elector  of 
the  proper  county  the  right  to  con- 
test, at  his  option,  the  election  of 
any  person  who  has  been  declared 
duly  elected  to  a  public  office,  to 
be  exercised  in  and  for  such  county. 
But  this  grant  of  power  to  the 
elector  can  in  no  way  impair  the 
right  of  the  people,  in  their  sover- 
eign capacity,  to  inquire  into  the 
authority  by  which  any  person  as- 
sumes to  exercise  the  functions  of 
a  public  office  or  franchise,  and  to 
remove  him  therefrom  if  it  be 
made  to  appear  that  he  is  a 
usurper  having  no  legal  title  there- 
to. The  two  remedies  are  distinct, 
the  one  belonging  to  the  elector  in 
his  individual  capacity  as  a  power 
granted,  and  the  other  to  the  peo- 
ple in  the  right  of  their  sover- 
eignty. Title  to  office  comes  from 
UK  will  of  the  people  as  expressed 
through  the  ballot-box,  and  they 
have  a  prerogative  right  to  en- 
force their  will  when  it  has  been 
so  expressed,  by  excluding  usurp- 


ers and  putting  in  power  such  as 
have  been  chosen  by  themselves. 
To  that  end  they  have  authorized 
an  action  to  be  brought  in  the 
name  of  the  attorney-general, 
either  upon  his  own  suggestion  or 
upon  the  complaint  of  a  private 
party,  against  any  person  who 
usurps,  intrudes  into,  or  unlaw- 
fully holds  or  exercises  any  public 
office,  civil  or  military,  or  any 
franchise  within  this  state.  It 
matters  not  upon  what  number  of 
individual  persons  a  right  analo- 
gous in  its  results  when  exercised 
may  have  been  bestowed,  for  the 
power  in  question  none  the  less  re- 
mains in  the  people  in  their  sover- 
eign capacity.  It  has  been  shared 
with  the  elector,  but  not  parted 
with  altogether.  Substantially  tin- 
same  point  was  made  in  the  t-isc 
of  People  v.  Jones,  20  CaL  50,  with- 
out success." 

1  People  v.  Flanagan,  66  N.  Y.  v?:!7. 

2  See  United  States  v.  Lockwood, 
1    Pinney   (Wis.),    359;    Common- 
wealth v.  Swasey,  133  Mass.  538. 
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character.  Nor  is  the  use  of  the  information  limited  to 
cases  of  the  usurpation  of  an  existing  office  or  franchise,  but 
it  may  be  extended  also  to  the  setting  up  of  a  new  office 
Avithout  authority  of  law.1  But  an  information  will  not  lie 
to  test  the  title  to  an  office  which  is  not  a  legally  author- 
ized public  office.2 

£  026.     It  seems  to  have  been  the  earlier  doctrine  in  Eno-- 

o 

land  that  a  quo-warranto  information  would  not  lie  for  any 
office,  unless  there  had  been  a  direct  usurpation  upon  the 
crown,  and  doubts  were  at  one  time  entertained  as  to 
whether  the  jurisdiction  could  be  exercised  for  any  office  not 
derived  immediately  from  the  crown,  by  charter  or  express 
grant.  The  rule,  however,  is  now  well  established  by  the  high- 
est judicial  tribunal  in  that  country  that  the  information  in 
the  nature  of  a  quo  warranto  will  lie  for  usurping  any  office, 
whether  created  by  charter  alone  or  by  act  of  parliament, 
provided  it  is  an  office  of  a  substantive,  public  nature,  and 
not  merely  the  function  or  employment  of  an  agent  or  serv- 
ant, terminable  at  the  will  of  others.  Thus,  the  functions 
of  a  city  treasurer,  intrusted  with  the  custody  of  the  public 
funds,  are  of  such  a  nature  as  to  render  the  office  subject  to 
proceedings  upon  a  quo-warranto  information,  although  it 
is  created,  not  by  charter  from  the  crown,  but  by  act  of 
parliament,  and  although  the  incumbent  is  appointed  by 
certain  magistrates,  but  not  removable  at  their  pleasure.3 
And  the  three  tests  to  be  applied  in  determining  whether  an 

1  Rex  v.  Boyles,  Stra.  836.     In  In-  Iowa,  see  State  v.  Minton,  49  Iowa, 
diana  the  information  is  the  ap-  591.     As  to  the  effect  in  proceed- 
propriate  remedy  to  obtain  posses-  ings  in  quo  warranto  of  a  failure 
sion  of  a  public  office  to  which  the  to  quality  for  an  appointive  office 
rela tor  claims  to  have  been  elected,  to  fill  an  unexpired  vacancy,  see 
and  to  remove  an  incumbent  who  State  r.  Conn,  14  Kan.  217. 

has  usurped  and  illegally  holds  the  3  Darley  v.  The  Queen,  12  Cl.  & 

office,  and  both  modes  of  relief  may  Fin.  520,  the  leading  English  case, 

be    pursued    in  one    information.  This  was  a  writ  of  error  in  the 

Gviebel  v.  State,  111  Ind.  369.  house  of  lords  on  a  judgment  in 

2  State  i\  North,  42  Conn.  79.     As  the  exchequer  chamber  in  Ireland, 
to  the  remedy  by  quo  warranto  in  affirming  a  judgment  of  the  queen's 
the  case  of  an  appointive  office  in  bench  there,  in  the  case  of  an  in- 
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information  will  lie,  are :  first,  the  source  of  the  office ;  sec- 
ond, its  tenure;  and  third,  its  duties.  The  source  of  the 
office  should  be  from  the  crown  or  sovereign  authority, 
either  by  charter  or  legislative  enactment,  its  tenure  should 


formation  in  the  nature  of  a  quo 
warranto  against  the  incumbent 
of  the  office  of  treasurer  of  the 
county  of  the  city  of  Dublin.  The 
principal  question  in  the  case  was, 
whether  the  information  would  lie 
for  such  an  office,  it  being  created 
by  parliament  and  not  by  charter 
from  the  crown.  Lord  Chief  Jus- 
tice Tindal,  for  the  judges,  after 
an  exhaustive  review  of  the  au- 
thorities, says:  "After  the  consid- 
eration of  all  the  cases  and  dicta 
on  this  subject,  the  result  appears 
to  be  that  this  proceeding  by  in- 
formation in  the  nature  of  quo 
warranto  will  lie  for  usurping  any 
office,  whether  created  by  charter 
alone,  or  by  the  crown  with  the 
consent  of  parliament,  provided 
the  office  be  of  a  public  nature,  and 
a  substantive  office,  not  merely  the 
function  or  employment  of  a  dep- 
uty or  servant  held  at  the  will  and 
pleasure  of  others,  for,  with  respect 
to  such  an  employment,  the  court 
certainly  will  not  interfere,  and 
the  information  will  not  properly 
lie.  The  case  of  the  registrar  of 
the  Bedford  Level,  The  King  v. 
Corporation  of  Bedford  Level,  6 
East,  356,  and  that  of  a  county 
treasurer,  who  is  the  mere  servant 
of  the  justices  in  England,  The 
King  u  Justices  of  Herefordshire, 
1  Chit.  700,  are  instances  of  tliis 
Litter  sort.  There  are  then  only 
two  questions  in  respect  to  this 
office:  Was  it  public?  and  was  the 
treasurer  a  mere  servant  of  the 


Dublin  magistrates?  The  func- 
tions of  the  treasurer  were  clearly 
of  a  public  nature ;  he  was  to  ap- 
plot  the  assessment,  receive  and 
hold  the  money  for  a  time,  keep  it 
subject  to  his  order  on  the  bank, 
pay  the  expense  of  public  prosecu- 
tions, and  pay  other  public  moneys. 
It  is  clearly,  therefore,  of  a  public, 
nature,  and  it  is  equally  clear  that 
though  appointed  by  the  magis- 
trates, he  is  not  removable  at  their 
pleasure,  and  must,  we  think,  be 
treated  not  as  their  servant,  but  as 
an  independent  officer.  If  the 
crown  had  established  this  office 
with  precisely  the  same  functions, 
the  person  filling  it  being  remov- 
able in  the  same  way  as  an  officer 
of  a  corporation  created  by  charter, 
there  could  be  no  doubt  that  an 
information  would  lie ;  and  the  cir- 
cumstance that  the  crown  has  en- 
acted that  there  should  be  such  an 
office,  with  the  consent  of  the  two 
other  branches  of  the  legislature, 
has  been  shown  to  make  no  differ- 
ence. We  think,  for  these  reas(  >ns. 
that  the  nature  of  the  office  hrld 
by  the  plaintiff  in  error  was  such 
for  which  an  information  in  the 
nature  of  a  quo  warranto  may  be 
sustained,  and  that  the  judgment 
thereon  is  not  erroneous."  The 
lord  chancellor  observes  as  follows: 
"My  lords,  I  entirely  agree  in  the 
opinion  which  has  been  expressed 
on  the  part  of  the  learned  judges. 
Adverting  to  the  provisions  of  the 
act  of  parliament,  I  am  clearly  of 
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be  fixed  and  permanent,  and  its  duties  should  be  of  a  public 
nature.  Applying  these  tests,  the  information  will  lie  for. 
the  office  of  guardian  of  the  poor,  which  is  of  a  public  char- 
acter, created  by  statute,  and  intrusted  with  the  perform- 
ance of  public  duties.1  And,  applying  the  same  standard, 
it  will  be  refused  for  an  office  in  a  private  association  of  a 
purely  eleemosynary  character,  where  the  office  or  position 
partakes  neither  of  a  public  nor  of  a  quasi-public  nature.2 
And  a  collector  of  borough  rates,  who  is  employed  upon  a 
weekly  compensation  and  who  is  subject  to  dismissal  at  any 
time,  is  not  a  public  officer  in  such  sense  that  an  information 
may  be  maintained  against  him.3  ISTor  will  an  information 
lie  to  determine  the  title  to  an  office  which  is  held  at  the 
mere  will  or  pleasure  of  a  superior  officer.4  But  the  duties 
of  a  vestry  clerk  of  a  parish  so  far,  partake  of  a  public  char- 
acter as  to  render  an  information  the  appropriate  remedy 


opinion  that  the  office  of  treasurer 
of  the  county  of  the  city  of  Dublin 
is  a  public  office,  the  officer  having 
important  public  duties  to  dis- 
charge; and  that  the  office  is  also 
of  an  independent  character.  It  is 
clear,  therefore,  that  if  this  office 
had  been  created  by  charter,  an  in- 
formation in  the  nature  of  a  quo 
warranto  \vould  have  lain  for  its 
usurpation.  But  the  matter  of 
doubt  and  controversy  has  been 
whether,  when  an  office  is  created, 
not  by  charter,  but  by  act  of  par- 
liament, an  information  of  this 
kind  can  be  sustained.  There  is  a 
conflict  of  authority  upon  this  sub- 
ject. For  my  own  part,  I  have 
long  since  come  to  the  conclusion 
that,  in  this  respect,  there  is  no 
difference  between  the  circum- 
stance of  an  office  being  created 
by  charter  and  being  created  by 
act  of  parliament.  In  both  cases 
the  assent  of  the  sovereign  is  nec- 


essary. Whether  this  is  given  by 
charter,  or  whether  it  is  given  by 
assent  to  an  act  of  parliament 
passed  by  both  branches  of  the 
legislature,  I  think  is  altogether 
immaterial." 

1  Regina  v.  Hampton,  13  L.  T.  R. 
(N.  S.)  431.   And  see  Queen  v.  Guard- 
ians of  the  Poor,  17  Ad.  &  E.  (N.  S.) 
149. 

2  Ex  parte  Smith,  8  L.  T.  R.  (N.  S.) 
458,  following  Barley  v.  The  Queen, 
12  Cl.  &  Fin.  520.    In  Florida  if  is 
held  that  while  a  pilot  is  not  an  offi- 
cer in  such  sense  that  an  informa- 
tion will  lie  against  him  in  that 
capacity,  yet  because  he  exercises 
certain    valuable    privileges    and 
franchises  under  the  laws  of  the 
state,  an  information  may  be  main- 
tained.    State  v.  Jones,  16  Fla.  306. 

3  Queen  v.  Whelan,  20  L.  R.  Ir. 
461. 

4  Queen  v.  Carroll,  22  L.  R.  Ir. 
400. 
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to  determine  the  right  of  an  incumbent  to  fill  the  office.1 
And  when  the  remedy  is  given  by  statute  in  all  cases  where 
any  person  shall  usurp  or  unlawfully  hold  or  execute  any 
office  within  the  state,  it  may  be  used  against  one  claiming 
the  office  of  keeper  of  a  public  jail,  the  office  being  created 
by  statute.2  And  under  the  statute  of  Illinois  governing 
proceedings  in  quo  warranto,  an  information  will  lie  against 
one  who  claims  to  act  as  commissioner  of  a  drainage  district.3 

§  627.  To  lay  the  foundation  for  granting  an  information 
\7i  the  nature  of  a  quo  warranto  to  test  the  right  or  title  to 
an  office,  there  must  in  all  cases  have  been  an  actual  posses- 
sion and  user  of  the  franchise.  It  is  not  sufficient,  there- 
fore, that  the  person  against  whom  the  remedy  is  invoked 
should  have  merely  claimed  the  right  to  take  the  official 
oath,  but  an  absolute  user  must  also  be  shown.4  But  when 
an  officer  is  acting  without  having  been  sworn  into  his 
office,  he  is  guilty  of  an  usurpation,  even  though  he  may 
have  been  duly  elected.8  And  the  taking  of  the  oath  of 
office  within  the  time  fixed  by  law  is  a  sufficient  acceptance 
and  user,  even  though  the  person  has  not  actually  discharged 
the  duties  of  the  office.6  So  when  an  actual  user  is  shown, 
the  respondent  having  entered  into  the  office,  taken  the  offi- 
cial oath,  and  performed  its  duties  for  a  time,  and  still 
claiming  to  be  entitled  to  the  office,  an  information  will  lie, 
even  though  he  neglects  and  refuses  longer  to  perform  the 
duties  pertaining  to  the  office.7 

§  628.  It  is  important  to  observe  that  the  granting  leave 
to  file  informations  in  the  nature  of  a  quo  warranto  is  not 

1  Queen  v.  Burrows  (1892),  1  Q.  B.  whom  it  was  applied  for  has  not 
399.  been  in  the  actual  possession  of 

2  State  v.  Meehan,  45  N.  J.  L.  189.  the  office.    No  such  instance  can 

3  Smith  v.  People,  140  111.  355.  have  happened,  and  all  the  cases 

4  King  v.  Whitwell,  5  T.  R.  85.  cited  are  the  other  way." 

"  No  instance  has  been  produced,"       »Jn  re  Mayor  of  Penryn,  Stra. 

says  Mr.  Justice  Duller,  "  in  which  582. 

the    court   have    granted   an    in-        "People  v.  Callaghan,  83  111.  128. 
formation  in  the  nature  of  quo        7  State  v.  Graham,  13  Kan.  136. 
warranto,  where  the  party  against 
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in  all  cases  a  matter  of  strict  right,  but  is  subject,  in  a  con- 
siderable degree,  to  the  exercise  of  a  wise  judicial  discrimina- 
tion, applied  to  the  circumstances  of  the  particular  case. 
"While,  therefore,  the  sovereign  authority  has  the  unques- 
tioned right  to  call  any  person  to  account  for  exercising, 
without  authority,  the  functions  of  any  office  of  a  public 
nature,  however  small,  yet  the  courts  are  averse  to  allowing 
the  information  to  be  filed  in  cases  of  petty  offices  of  little 
importance.1  And  in  applications  for  the  exercise  of  the  ju- 
risdiction, it  is  proper  for  the  court  to  take  into  considera- 
tion the  fact  that  no  one  complains  of  being  deprived  of  the 
office  which  is  exercised  by  respondent,  as  well  as  the  fact 
that  the  matter  involved  is  of  no  practical  importance,  and 
that  the  term  of  office  is  short  and  has  partially  expired 
when  the  application  is  made.2 

§  629.  An  important  feature  of  the  law  governing  quo- 
warranto  informations,  and  one  which  most  distinguishes 
this  remedy  from  ordinary  civil  actions  at  law,  is  that  the 
prosecutor  is  not  obliged  to  show  title  in  himself  to  sustain 
the  action,  or  to  put  the  respondent  upon  the  necessity  of 
proving  his  title.  And  the  principle  is  well  established  that 
the  burden  rests  upon  the  respondent  of  showing  a  good 
title  to  the  office  whose  functions  he  claims  to  exercise,  the 
state  being  obliged  to  answer  only  the  particular  claim  of 
title  asserted.3  The  principle  has  been  carried  even  further, 
and  it  has  been  held  that  it  is  incumbent  upon  the  respond- 
ent to  show,  not  only  his  title,  but  also  the  continued  exist- 
ence of  every  qualification  necessary  to  the  enjoyment  of 
the  office,  and  that  it  is  not  sufficient  for  him  to  state  the 
qualifications  necessary  to  the  appointment,  and  to  rely  upon 
the  presumption  of  their  continuance.4  And  while  it  is  true 

1  Anon.,  1  Barn.  K.  B.  279.  Cann,  88  Mo.  386.    And  see  People 

2  State  v.  Fisher,  28  Vt.  714.    See,  v.  Miles,  2  Mich.  348;  Clark  v.  Peo- 
also,  People  v.  Sweeting,  2  Johns,  pie,  15  111.  217;  State  v.  Beecher,  15 
Rep.  184;  State  v.  Mead,  56  Vt.  353.  Ohio,  723.     But  see   People  v.  La- 

3  State  v.   Gleason,  12  Fla.  265;  coste,  37  N.  Y.  192. 

People  v.  May  worm,  5  Mich.  146;        4  People    v.   May  worm,   5  Mich. 
Rex  v.  Leigh,  Burr.  2143;  People  v.    146. 
Thacher,  55  N.  Y.  525;  State  v.  Me- 
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that  as  to  officers  de  facto  the  courts  will  not  inquire  into 
their  title  in  collateral  proceedings,  yet  in  proceedings  in 
the  nature  of  a  quo  warranto,  the  object  being  to  test  the 
actual  right  to  the  office  and  not  merely  a  use  under  color 
of  right,  it  is  incumbent  upon  the  respondent  to  show  a  good 
legal  title,  and  not  merely  a  colorable  one,  since  he  must  rely 
wholly  on  the  strength  of  his  own  title.  If  he  fails  in  this 
requirement  judgment  of  ouster  will  be  given.1  Kor  is  it 
sufficient  that  respondent  should  show  that  he  is  appointed 
and  commissioned  to  the  office  in  question,  but  he  must  also 
show  that  he  duly  qualified  under  such  appointment,  and 
failing  to  show  this,  judgment  of  ouster  may  be  rendered 
against  him.2 

§  629#.  In  proceedings  in  quo  warranto  to  determine  the 
title  to  a  public  office  the  primary  question  for  determina- 
tion is  whether  the  respondent  is  legally  entitled  to  the 
office  in  question,  and  not  as  to  the  rights  of  other  claimants 
to  the  office.  If  the  information  is  based  upon  the  relation 
of  one  claiming  title  to  the  office  his  rights  may  be  inci- 
dentally determined,  but  not  when  the  proceeding  is  insti- 
tuted by  the  state.3  And  want  of  title  in  the  relators  to  the 
office  in  question  is  not  a  sufficient  objection  to  the  proceed- 
ings when  the  information  shows  a  good  cause  of  action  in 
behalf  of  the  state.4  But  the  failure  of  the  respondent  to 
prove  his  title  does  not  of  itself  establish  the  title  of  a  re- 
lator  claiming  the  office,  and  he  must  himself  prove  his  own 
title  affirmatively.5 

1  People  v.  Bartlett,  6  Wend.  422;  It  is  also  held  in  this  case  that  the 
People  v.  Pease,  30  Barb.  588.  But  court  will  not  inquire  into  the 
in  State  v.  Hunton,  28  Vt.  594,  it  is  qualifications  of  electors,  in  a  pro- 
held  that  where  the  respondent  is  ceeding  in  quo  warranto,  when  an- 
in  possession  of  the  office,  the  pre-  other  means  is  provided  by  law  for 
sumption  of  law  is  in  favor  of  the  such  investigation.  To  the  same 
logularity  of  his  election,  and  the  point,  see  State  v.  Vail,  53  Mo.  97; 
1 1  In  tor  being  bound  to  make  out  State  v.  Mason,  77  Mo.  189. 
his  case  has  the  affirmative  of  the  4  Lake  v.  State  of  Florida,  18  Fla. 
issue.  501. 

-State  v.  McCann,  88  Mo.  386.  » People  v.  Timelier,  55  N.  Y.  .V.>r>. 

3  State  v.  Townsley,  56  Mo.  107.  In  Virginia  it  is  held  that  one  who 
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§  630.  As  regards  the  degree  of  interest  in  the  office  or 
franchise  in  controversy  which  must  be  shown  to  render 
one  a  competent  relator  to  institute  the  proceedings,  it  has 
been  held  that  a  member  of  a  board  of  public  officers  has  a 
sufficient  interest  in  the  subject-matter  to  make  him  a  com- 
petent relator  in  an  information  to  test  the  title  of  another 
member  of  the  same  board.1  But  when  the  relator  seeks  by 
information  not  only  to  oust  the  respondent,  but  also  to  es- 
tablish his  own  right  to  the  office,  he  must  show  both  his 
interest  in  and  title  to  the  office,  as  well  as  the  necessary 
qualifications  to  render  him  eligible  thereto.2 

§  631.  Long  acquiescence  upon  the  part  of  the  relators 
or  informers,  and  their  motives  in  seeking  to  file  the  infor- 
mation, as  well  as  the  probable  consequences  to  result  from 
the  proceedings,  are  all  proper  subjects  for  consideration  by 
the  court  in  determining  whether  to  grant  or  withhold  leave 
to  file  the  information.3  And  the  principle  is  well  settled 
that  when  one  has  concurred  in  inducing  a  person  to  exer- 
cise the  functions  of  an  office,  he  is  estopped  from  afterward 
seeking  by  information  to  oust  him  from  the  office.4  And 
one  who  has  acquiesced  in  'certain  irregularities  in  the  man- 
ner of  conducting  an  election  to  an  office  will  not  be  allowed, 
after  himself  submitting  to  the  chances  of  an  election  and 
being  defeated,  to  make  such  irregularities  the  ground  of 
assailing  the  title  of  the  officer  elected  by  a  quo-warranto 
information.5  So  the  relator's  laches  in  making  the  applica- 
tion is  an  important  element  to  be  considered  by  the  court 
in  determining  whether  leave  shall  be  granted  to  file  the 
information.6  But,  while  the  courts  are  disposed  to  over- 
commits  an  act  which  disqualifies  -  State  v.  Boal,  46  Mo.  528;  An- 
him  from  holding  an  office,  such  as  drews  v.  State,  69  Miss.  740. 
fighting  a  duel,  may  be  removed  3King  v.  Dawes,  1  Black.  W.  634. 
l>y  a  proceeding  in  quo  warranto,  4  Queen  v.  Greene,  2  Ad.  &  E. 
and  that  such  disqualification  need  (N.  S.)  460. 

not  be  first  determined  by  a  crimi-  5  Regina  v.  Lockhouse,  14  L.  T. 
nal  conviction.  Royall  v.  Thomas,  R.  (N.  S.)  359.  See,  also,  Queen  v. 
28  Grat.  130.  Petticrew,  18  L.  R.  Ir.  342. 

1  Dickson  v.  People,  17  EL  197.  6  Queen  v.  Anderson,  2  Ad.  &  E. 

(N.  S.)  740. 
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look  trifling  irregularities  in.  the  election  of  officers  who 
have  held  long  and  undisturbed  possession  of  their  offices, 
length  of  time  will  not  prevail  as  against  the  sovereign,  when 
the  irregularities  in  the  election  go  to  the  very  question  of 
right,  and  in  such  cases  the  maxim  nullum  tempus  occur rit 
regi  applies  with  especial  force.1  So  when  the  proceeding 
is  instituted  by  the  attorney-general  in  behalf  of  the  state, 
the  fact  that  the  relator  has  acquiesced  in  the  exercise  by 
respondents  of  the  franchise  in  question  will  not  operate  as 
an  estoppel.2 

§  632.  In  determining  the  propriety  of  a  quo-warranto 
information  as  a  corrective  of  the  usurpation  of  an  office  or 
franchise,  an  important  distinction  is  to  be  drawn  between 
the  case  of  a  public  office  proper,  affecting  public  rights  and 
interests,  and  that  of  a  mere  employment  or  agency,  having 
no  certain  tenure,  but  determinate  at  the  will  of  the  em- 
ployer. And  while,  in  a  generic  sense,  it  is  true  that  every 
office  is  an  employment,  yet  the  converse  of  the  proposition 
by  no  means  follows,  and  there  are  many  employments,  even 
of  a  public  nature,  which  are  not  offices.  While,  therefore, 
the  jurisdiction  under  discussion  is  well  established  as  re- 
gards the  usurpation  of  offices  of  a  public  nature,  it  is  never 
exercised  in  the  case  of  a  mere  agency  or  employment  de- 
terminable  at  the  pleasure  of  the  employer.3  Thus,  it  is  held 
that  an  information  will  not  lie  to  remove  officers  of  a  rail- 
way company  incorporated  in  the  state,  who  hold  their  office 
by  virtue  of  an  election  of  the  directors,  such  officers  being 
merely  agents  or  servants  of  the  company,  and  removable 
at  the  pleasure  of  the  directors.  And  the  doctrine  holds 
good  even  under  a  statute  extending  the  remedy  to  offices 
in  corporations  created  by  the  state,  since  the  question  of 
what  constitutes  an  officer  is  not  affected  by  such  a  statute', 

1  King  v.  Woodman,  1   Barn.  K.  spondent  to  exercise  the  functions 
B.  101.  of  an  office  in  proceedings  in  4110 

2  State  v.  Sharp,  27  Minn.  38.   See  warranto,  State  v.  Seay,  64  Mo.  89. 
as  to  the  effect  of  long  acquiescence        3  People  v.  Hills,  1  Lansing,  202; 
by  the  people  in  the  claim  of  re-  State  v,  Champlin,  2  Bailey,  220. 
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and  must  be  determined  by  the  common  law.1  So  when 
persons  are  employed  by  the  governor  of  a  state  to  perform 
certain  duties  for  the  state,  there  being  no  certainty  as  to 
their  tenure  of  place,  and  they  being  subject  to  removal  at 
pleasure,  no  office  exists  in  the  legal  acceptation  of  the  term, 
and  an  information  will  not  lie.  The  usurpation  in  such  case, 
if  any,  is  a  usurpation  upon  the  governor  of  the  state,  and 
not  upon  the  state  itself.  Xor  does  the  recognition  of  such 
employment  by  the  legislature  of  the  state,  and  the  making 
of  annual  appropriations  for  its  support,  without  changing 
its  original  character  or  the  tenure  by  which  it  is  held,  ren- 
der the  employment  an  office  the  title  to  which  may  be  the 
subject  of  an  information.2 

§  633.  Although,  under  the  English  practice,  leave  to  file 
an  information  is  frequently  given,  notwithstanding  the  term 
of  office  for  which  the  respondent  was  elected  has  already 
expired,  the  object  of  the  information  in  such  case  being  to 
inflict  a  fine  for  the  usurpation,  yet  in  this  country,  where 
the  imposing  of  a  fine  has  not  generally  been  adopted,  a  dif- 
ferent rule  prevails.  And  when  the  term  of  office  has  ex- 
pired by  lapse  of  time,  and  the  officer  no  longer  exercises  or 
claims  the  franchise,  so  that  judgment  of  ouster  can  not 
be  rendered  against  him,  the  proceedings  will  not  usually 
be  entertained,  and  the  courts  will  refuse  leave  to  file  the 
information.3  And  since  the  courts  are  vested  with  a  cer- 
tain degree  of  judicial  discretion  in  granting  or  refusing  ap- 
plications for  leave  to  file  the  information,  leave  will  not 
be  granted  when  it  appears  that  the  term  of  office  for  which 
the  respondent  was  elected  will  expire  before  the  cause  can 
be  brought  to  trial,  since  the  filing  of  the  information  in 
such  case  would  be  useless  and  could  not  restore  the  relator 
to  the  office.4  But  the  fact  that,  after  the  rule  to  show  cause 

1  People  v.  Hills,  1  Lansing,  202.  130;  People  v.  Sweeting,  2  Johns. 

2  State  v.  Champlin,  2  Bailey,  220.  Rep.  184 

3  Morris    v.   Underwood,   19   Ga.  4  People    v.   Sweeting,  2    Johns. 
539;  State  v.  Jacobs,  17  Ohio,  143.  Rep.      184;      Commonwealth      v. 
And  see  State  v.  Taylor,  12  Ohio  St.  Reigart,  14  S.  &  R  216;  State  v. 
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has  issued,  the  respondent  resigns  his  office  and  his  resigna- 
tion is  accepted,  presents  no  bar  to  making  the  rule  for  the 
information  absolute,  since  the  resignation  is  no  answer 
to  the  rule,  although  it  may  regulate  the  discretion  of  the 
court  in  determining  the  fine.1  And  in  this  country,  in 
those  states  where  the  imposition  of  a  fine  and  the  pay- 
ment of  costs  are  fixed  by  statute  against  one  who  is  found 
guilty  of  usurping  an  office,  the  information  will  not  be  dis- 
missed because  of  the  expiration  of  the  term  of  office  after 
it  was  filed,  but  it  will  still  be  retained  for  the  purpose  of 
inflicting  the  fine  and  costs.2  So  when  the  incumbent  of 
the  office  has  ceased  to  exercise  its  functions,  the  court 
may  still  decide  upon  his  right,  but  without  proceeding  to 
judgment  of  ouster.3  And  while  it  is  conceded  that,  when 
the  officer  has  already  resigned  his  office,  a  quo-warranto 
information  is  not  necessary  and  will  not  lie  merely  for  the 
purpose  of  vacating  the  office,  yet  when  the  object  of  the 
proceeding  is  not  only  to  cause  the  respondent  to  vacate  the 
office,  but  also  to  establish  the  title  of  the  relator  thereto,  a 
different  principle  prevails.  In  such  case  the  information 
will  lie,  even  though  the  respondent  has  resigned  and  his 
resignation  has  been  accepted  before  the  rule  was  obtained, 
since  the  relator  is  entitled  either  to  try  the  validity  of  re- 
spondent's title,  or  to  have  his  avowal  upon  the  record  of 
the  invalidity  of  his  election.4 

§  634.  The  office  of  governor  of  a  state  is  regarded  as  a 
civil  office  of  such  a  nature  as  to  be  subject  to  the  exercise 
of  the  jurisdiction  under  discussion.  And  when,  by  the  con- 
stitution and  laws  of  a  state,  its  highest  judicial  tribunal  is 
vested  with  jurisdiction  by  information  in  the  nature  of  a 
quo  warranto  to  prevent  the  citizens  of  the  state  from  usurp- 
ing its  offices  and  franchises,  an  unlawful  intrusion  into  the 

Schnierle,  5  Rich.  299.  And  see  State  v.  Pierce,  85  Wis.  93.  See, 

State  v.  Fisher,  28  Vt.  714.  contra,  State  v.  Porter,  58  Iowa,  19. 

iKing  v.  Warlow,  2  Mau.  &  Sel.  3  State  v.  Taylor,  12  Ohio  St  130. 

75.  *  Queen  v.  Blizard,  L.  R.  2  Q.  B. 

2  People  v.  Hartwell,  12  Mich.  508 ;  55, 15  L.  T.  R.  (N.  S.)  242. 
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chief  executive  office  of  the  state  may  be  tried  by  this  pro- 
ceeding to  judgment  of  ouster.  In  such  case  a  plain  distinc- 
tion is  recognized  between  a  department  of  the  government 
and  the  person  assuming  to  exercise  its  duties,  and  the  judi- 
cial branch  of  the  government  in  no  manner  interferes  with 
or  attempts  to  control  the  legitimate  functions  of  the  execu- 
tive department,  but  seeks  only  to  protect  the  people  from 
an  unlawful  usurpation  of  a  high  public  office  or  franchise.1 


1  Attorney-General  v.  Barstow,  4 
Wis.  567;  State  v.  Boyd,  31  Neb. 
<J82.  The  latter  case  was  reversed 
upon  the  merits  by  the  supreme 
court  of  the  United  States,  but 
without  passing  upon  the  question 
discussed  in  the  text.  Boyd  v.  Ne- 
braska, 143  U.  S.  135.  In  Attorney- 
General  v.  Barstow,  4  "Wis.  567,  Mr. 
Justice  Cole  says,  p.  750:  "The  ob- 
jection to  the  exercise  of  the  ju- 
risdiction of  this  court  to  enter- 
tain a  proceeding  to  determine  the 
right  of  a  person  to  hold  and  enjoy 
the  office  of  governor  is,  that  it  is 
dangerous  to  the  independence  of 
the  executive  department  of  the 
government.  The  executive  power 
of  the  state  is  vested  in  the  gov- 
ernor by  the  constitution,  and 
hence,  it  is  said,  you  can  not  inter- 
fere with  the  person  acting  as  gov- 
ernor without  disturbing  the  de- 
partment. Who  does  not  see  the 
fallacy  of  this  reasoning  and  the 
utter  confusion  of  ideas  in  the 
very  statement  of  the  proposition? 
It  assumes,  in  the  first  place,  the 
very  point  in  controversy,  to  wit: 
the  right  of  the  person  acting  as 
governor  to  the  office.  This  in- 
quiry proceeds  upon  the  hypothesis 
that  this  right  is  disputed,  con- 
tested; that  the  respondent  is  an 
usurper.  But  whether  he  is  or  not 


is  a  question  of  fact  to  be  estab- 
lished by  proof  alone.  It  is  cer- 
tainly very  illogical  to  commence 
reasoning  upon  a  proposition  by 
begging  the  question.  The  ques- 
tion here  is,  who  is  entitled  to  hold 
the  office  of  governor  of  this  state? 
The  answer  given  is  that  the  re- 
spondent is  the  governor,  and 
there  the  argument  ends.  Concede 
it  and  there  is  nothing  to  inquire 
into;  no  right  to  be  ascertained, 
no  subject  for  judicial  investiga- 
tion. But  whether  the  respondent 
is  the  governor  or  not  is  the  issue. 
But  a  still  greater  error  in  the 
reasoning  upon  this  case  consists 
in  confounding  the.  person  who 
holds  an  office  with  the  office  itself. 
By  the  general  theory  and  princi- 
ple of  our  government,  the  legis- 
lative, executive  and  judicial  de- 
partments are  equal,  co-ordinate 
and  independent,  each  within  the 
sphere  of  its  powers.  Admit  it 
and  what  follows?  It  is  said  that 
the  person  holding  the  office  of 
governor  is  the  executive  depart- 
ment, or,  to  state  the  proposition, 
more  intelligibly,  the  department 
and  person  are  one  and  indivisible. 
Here  is  the  vice  of  most  of  the 
reasoning  upon  this  subject.  Gen- 
tlemen will  not  discriminate,  or 
do  not  discriminate,  between  the 
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But  when,  under  the  constitution  of  a  state,  the  determina- 
tion of  the  election  of  governor  is  vested  exclusively  in  the 
state  legislature,  an  information  in  quo  warranto  will  not 
lie  to  determine  the  title  to  the  office.1  And  it  is  to  be  ob- 
served that  when  the  proceedings  upon  an  information  to 
determine  the  right  to  hold  and  exercise  a  public  office  call 
in  question  the  acts  of  the  executive  department  of  the  state, 
and  are,  in  fact,  based  upon  a  supposed  violation  of  the  con- 
stitution by  that  department,  the  presumption  will  be  in- 
dulged by  the  judiciary  that  the  executive  department  has 


office  and  the  officer,  a  department 
of  the  government  and  a  person 
exercising  and  acting  in  that  de- 
partment. Yet,  to  my  mind,  there 
is  no  difficulty  whatever  in  mak- 
ing a  distinction.  I  can  easily  see 
how  an  intruder  may  be  removed 
from  a  department  without  in- 
terfering with  or  disturbing  or 
impairing  one  jot  or  tittle  of  the 
powers  of  such  department.  Were 
it  not  for  the  conceded  ability  of 
the  gentlemen  who  have  advanced 
this  argument,  vitiated  by  this 
palpable  fallacy  involved  in  it,  I 
should  not  deem  it  worthy  a  mo- 
ment's examination.  As  it  is,  it 
must  be  treated  with  sufficient  re- 
spect to  explode,  if  possible,  the 
absurdity.  And  I  therefore  say 
that  there  is  not,  and  from  the 
nature  of  the  case  there  can  not 
be,  any  resemblance,  any  simili- 
tude, any  necessary  connection, 
much  less  identity,  between  a  de- 
partment of  the  government  and 
the  person  exercising  the  duties  of 
the  department.  A  department  is 
a  division  or  classification  of  a 
certain  kind,  of  the  powers  of  the 
government.  It  is  not  necessary 
to  define  what  a  person  is,  only 
88 


negatively,  and  say  that  a  per- 
son is  not  a  department.  Con- 
sider that  the  agents,  the  officers 
of  these  departments,  have  been 
successively  changing  since  the 
adoption  of  the  constitution.  Yet 
the  departments  remained  un- 
changed. Some  have  died,  per- 
haps, and  others  removed  from  the 
state;  but  the  departments  whose 
duties  they  discharged  are  still  un- 
impaired. So  that  this  court  can 
sit,  examine  and  decide  upon  the 
rights  of  contestants  to  the  office 
of  governor,  and  give  judgment 
against  one,  and  for  another,  with- 
out breaking  down  or  disturbing 
the  executive  department  of  the 
government."  And  Mr.  Justice 
Smith  observes,  p.  769:  "So  long 
as  the  constitution  has  prescribed 
certain  qualifications  for  the  ex- 
ecutive office,  and  the  people  have 
hedged  it  about  with  inhibitory 
safeguards,  I  unhesitatingly  affirm 
that  if  the  writ  of  quo  warranto 
could  reach  an  intruder  into  no 
other  office,  that  writ,  or  some 
other  adequate  process,  should 
reach  the  office  of  governor." 
i  State  v.  Baxter,  28  Ark  129. 
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acted  rightly  until  the  contrary  is  shown.  Indeed,  this  pre- 
sumption may  be  said  to  exist  in  favor  of  the  regularity  of 
the  acts  of  inferior  executive  officers,  and  it  applies  with 
equal,  if  not  greater  force,  to  the  heads  of  executive  depart- 
ments, such  as  the  governor  of  a  state.1 

§  635.  The  jurisdiction  under  consideration  extends  to 
judicial  as  well  as  to  political  offices,  and  the  office  of  pro- 
bate judge  of  a  county  is  one  for  which  an  information  will 
lie.2  But  it  has  been  held  in  Alabama  that  the  supreme 
court  of  the  state  has  no  power  to  inquire  into  the  constitu- 
tionality of  the  appointment  of  a  judicial  officer,  made  by 
the  legislative  department  of  the  state.  And  when  the  leg- 
islature had  established  a  new  inferior  court,  and  had  at 
the  same  session  elected  one  of  its  own  members  to  be  the 
judge  of  such  court,  the  supreme  court  of  the  state  refused 
to  interfere  with  the  matter  by  information,  or  to  inquire 
into  the  constitutional  power  of  the  legislature  to  make  the 
election.3 

§  635<z.  When  the  remedy  by  information  in  the  nature 
of  a  quo  warranto  is  given,  by  statute,  in  all  cases  where 
any  person  shall  usurp,  intrude  into,  or  unlawfully  hold  or 
exercise  any  office  within  the  state,  it  may  be  used  to  test 
the  title  of  one  claiming  to  exercise  the  office  of  president 
of  the  state  senate.  And  the  exercise  of  the  jurisdiction  by 
the  courts,  in  such  case,  is  regarded  as  in  no  sense  inconsist- 
ent with  the  privileges  or  prerogatives  of  the  legislative  de- 
partment.4 

§  636.  Notwithstanding  the  jurisdiction  under  discussion 
is,  as  we  have  seen,  well  established  to  correct  the  usurpa- 
tion of  an  office  or  franchise  of  a  public  nature,  the  courts 
will  not  permit  its  use  for  the  purpose  of  preventing  a  pub- 
lic officer  from  exercising  any  right  or  privilege  incident 
to  his  office,  nor  will  it  be  used  to  restrain  an  officer  from 

1  Commonwealth   v.    Frazier,    4  3  State  v.  Paul,  5  Stew.  &  Port.. 
Mon.  513.  40. 

2  United  States  v.  Lock  wood,  1  *  State  v.  Rogers,  56  N.  J.  L.  480. 
Pinney  (Wis.),  359. 
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doing  a  particular  act,  the  right  to  perform  which  is  claimed 
as  a  part  of  his  official  functions.  Thus,  when  a  special 
judge  is  duly  appointed  and  commissioned  to  try  certain 
particular  causes,  quo  warranto  will  not  lie  to  test  his  au- 
thority to  try  certain  of  these  causes,  being  a  part  of  those 
which  he  was  commissioned  to  hear  and  determine.1  And 
when  the  controversy  is  not  as  to  the  right  to  an  office,  but 
as  to  which  of  two  officers  is  authorized  to  perform  a  par- 
ticular duty,  such  as  the  assessment  and  collection  of  certain 
taxes,  proceedings  in  quo  warranto  will  not  lie.2  So  in  a 
proceeding  in  the  nature  of  a  quo  warranto  to  determine 
the  title  to  public  offices,  since  the  public  interest  requires 
that  the  duties  of  such  offices  should  be  performed  pending 
the  litigation,  the  officers  de  facto,  who  are  made  respond- 
ents to  the  action,  should  not  be  enjoined  from  exercising 
their  functions  pending  the  controversy.3 

§  637.  The  use  of  the  quo-warranto  information  as  a 
remedy  for  the  usurpation  of  public  offices  is  not  confined 
to  offices  of  a  civil  nature  only,  but  extends  to  military  of- 
fices created  by  and  existing  under  the  laws  of  a  state.4  Thus, 
when  an  officer  of  the  state  militia  holds  his  office  by  virtue 
of  an  election  by  the  legislature  of  the  state,  receives  his 
commission  under  the  seal  of  the  state,  and  takes  the  same 
oath  before  entering  upon  his  office  that  is  required  of  all 
other  public  officers,  his  position  is  regarded  as  an  office  of 
a  public  nature,  the  title  to  which  may  be  appropriately  de- 
termined by  an  information  in  the  nature  of  a  quo  war- 
ranto.5 When,  however,  a  special  tribunal  or  court  of  in- 
quiry is  created  under  the  militia  laws  of  the  state,  having 
exclusive  jurisdiction  over  officers  in  the  state  militia,  an 
information  will  not  be  entertained  for  such  offices,  since 
this  extraordinary  remedy  is  never  granted  to  the  exclusion 
of  special  remedies  provided  by  law  which  are  adequate 
to  afford  redress.6  Nor  will  an  information  lie  to  deter- 

1  State  v.  Evans,  3  Ark.  585.  <  State  v.  Brown,  5  R.  I.  1 ;  Com- 

2  State  v.  Smith,  55  Tex.  447.  monwealth  v.  Small,  26  Pa.  St  31. 

3  State  v.  Durkee,  12  Kan.  308.  8  State  v.  Brown.  5  R.  L  1. 

«  State  v.  Wadkins,  1  Rich.  42, 
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mine  the  right  of  a  military  officer  to  exercise  his  military 
functions  and  command,  when  the  granting  of  the  relief 
sought  would  interfere  with  or  overrule  the  action  of  the 
governor  of  the  state  in  the  ordinary  conduct  of  military 
affairs  intrusted  to  him  by  the  constitution.1 

§  638.  It  is  now  the  well-established  doctrine,  that,  in 
proceedings  by  information  to  test  the  title  to  a  public  office, 
the  return  or  certificate  of  canvassing  officers  as  to  the  re- 
sult of  the  election  is  not  conclusive  as  to  the  result  or  the 
title  to  the  office.  Such  officers  are,  in  general,  held  to  be 
only  ministerial  officers,  vested  with  no  judicial  functions 
Avhatever,  and  their  return  is,  at  the  most,  butprima  facie 
evidence  in  favor  of  the  incumbent  of  the  office.  The  courts 
will  therefore  go  behind  such  return,  and  will  investigate 
the  facts  of  the  election,  the  number  of  votes  cast,  and  the 
legality  of  the  action  of  the  canvassers.  For  this  purpose 
they  may  receive  testimony  and  may  make  all  needful  in- 
vestigation to  determine  the  questions  in  dispute,  and  if 
satisfied  that  the  proceedings  of  the  canvassers  are  erro- 
neous, judgment  of  ouster  will  be  given.2  If,  however,  the 

1  State  v.  Harrison,  34  Minn.  526.  Schenectady.    The  remedy  by  in- 

2  People  v.  Van  Slyck,  4  Cow.  formation  is  adapted  to  this  case. 
297;  State  v.  Steers,  44  Mo.  223;  The  statute  is  comprehensive  in 
Attorney-General    v.    Barstow,   4  its  terms.    It  extends  to  all  per- 
Wis.  567;  People  v.  Thacher,  55  N.  sons  who  shall  usurp,  intrude  into, 
Y.  525.    See,  also,  People  v.  Pease,  or  unlawfully  hold  and    execute 
30  Barb.  588;  People  v.  Cook,  8  N.  any  office  or  franchise  within  this 
Y.  67.    And  see  Cooley  on  Consti-  state.   The  jurisdiction  of  the  court 
tutional  Limitations,  623   et  seq.,  can  not  well  be  doubted  when  the 
where  the  whole  subject  of  con-  question  relates  to  a  public  office, 
testing  elections  is   exhaustively  The  decision  of  officers  acting  min- 
treated.  The  language  of  the  court,  isterially  is  sought  to  be  reviewed. 
"Woodworth,  J.,  in  People  v.  Van  In  People  v.  Mayor  of  New  York, 
Slyck,  4   Cow.  297,  very   clearly  3  Johns.  Gas.  79,  and  Same  v.  Sweet- 
states  the  rule  as  follows:  "This is  ing,  2  Johns.  Rep.  184,  the  court 
an  information  in  nature  of  a  quo  entertained    jurisdiction    in    one 
warranto,  filed  against  the  defend-  case  where  the  relator  claimed  to 
ant,  who,  as  is  alleged,  intruded  have  been  elected  to  the  office  of 
into  and  unlawfully  holds  the  of-  alderman,  in  the  other  to  that  of 
fice  of  sheriff  of  the  county   of  supervisor,  and  considered  an  in- 
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certificate  of  election  is  regular  in  form,  signed  by  the  proper 
officers  and  issued  upon  a  legal  canvass  of  the  votes  cast, 
it  will  be  regarded  as  prima  facie  evidence  of  title  to  the 
office.1  But  as  between  the  actual  ballots  cast  at  the  elec- 
tion and  the  canvass  of  those  ballots  by  the  canvassing 
officers,  the  ballots  constitute  the  primary  and  controlling 
evidence  of  the  election.2  So  the  fact  that  the  incumbent 
de  facto  of  an  office  holds  a  commission  therefor  is  not  con- 
clusive as  to  his  right,  since  the  title  is  derived  from  the. 
election  and  not  from  the  commission.  Regarding  the  com- 
mission, therefore,  as  affording  only  prima  facie  evidence  of 
title,  the  courts  may  go  behind  it  and  may  investigate  the 
facts  concerning  the  election.  And  if,  upon  such  investiga- 
tion, it  appears  that  the  respondent  holds  his  office  without 
having  been  duly  elected,  he  may  be  ousted,  notwithstanding 
his  commission.3 

§  639.    The  doctrine  as  above  stated  is  still  applied  in  the 
state  of  New  York,  although  the  writ  of  quo  warranto  and 


formation  as  the  proper  remedy 
to  try  the  right  of  the  parties.  It 
was  contended  on  the  argument 
that  the  decision  of  the  board  of 
canvassers  was  conclusive  until  re- 
versed, and  could  only  be  reviewed 
by  certiorari.  This  objection  can 
not  prevail.  The  duties  of  the  can- 
vassers are  ministerial.  They  are 
required  by  the  act  to  attend  at 
the  clerk's  office  and  calculate  and 
ascertain  the  whole  number  of 
votes  given  «,t  any  election,  and 
certify  the  same  to  be  a  true  can- 
vass. This  is  not  a  judicial  act,  but 
merely  ministerial.  They  have  no 
power  to  controvert  the  votes  of 
the  electors.  If  they  deviate  from 
the  directions  of  the  statute,  and 
certify  in  favor  of  a  sheriff  not 
duly  elected,  he  is  liable  to  be 
ousted  by  information.  The  trial 
is  had  upon  the  right  of  the  party 


holding  the  office.  The  certificate 
is  not  conclusive.  The  court  will 
decide  upon  an  examination  of  all 
the  facts." 

1  State  v.  Buckland,  23  Kan.  259. 

2  Hudson   v.  Solomon,  19    Kan. 
177;  Dorey  v.  Linn,  31  Kan.  758; 
Searle  v.  Clark,  34  Kan.  49.  But  in 
Missouri  it  is  held  that  a  proceed- 
ing in  quo  warranto  to  test  the  title 
of  respondent  to  a  public  office  is 
not  a  case  of  a  contested  election 
within  the  constitutional  provision 
authorizing  a  count  of  the  ballots 
in  election  contests,  and  that  the 
ballots  can  not  be  counted  in  such 
a  proceeding.    State  v.  Francis,  88 
Mo.  557. 

s  State  v.  Steers,  44  Mo.  223;  State 
v.  Vail,  53  Mo.  97,  affirmed  in  State 
v.  Townsley,  56  Mo.  107 ;  Hardin  r. 
Colquitt,  63  Ga.  588. 
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the  information  in  the  nature  thereof  have  been  abolished  by 
the  code  of  procedure,  the  remedy  before  obtained  in  these 
forms  being  now  had  by  a  civil  action  instituted  for  that  pur- 
pose. For  the  purposes  of  such  action  it  is  held  that  the 
return  of  canvassing  officers  affords  only  prima  facie  evi- 
dence of  an  election,  and  the  court  may  and  will  go  behind 
the  certificate  of  the  canvassers  and  investigate  the  facts  of 
the  election  itself.1  And  upon  principle  as  well  as  author- 
ity, it  would  seem  that  such  proceedings  properly  open  up 
an  inquiry  into  every  fact  tending  to  show  which  of  the 
claimants  of  an  office  was  the  actual  choice  of  the  electors.2 
In  Michigan,  however,  where  the  constitution  of  the  state 
provides  that,  when  the  return  of  the  state  board  of  canvass- 
ers is  contested,  the  legislature  in  joint  convention  shall 
decide  as  to  the  person  elected,  it  would  seem  that  the  courts 
can  not  go  behind  such  return.8 

§  639a.  In  proceedings  in  quo  warranto  to  determine  the 
right  to  an  elective  office,  the  real  issue  is  as  to  who  has  re- 
ceived the  necessary  votes  to  entitle  him  to  the  office.  And 
while  the  certificate  of  the  proper  officers  upon  this  point 
may  be  received  in  the  first  instance  in  lieu  of  direct  evi- 
dence showing  that  a  plurality  of  votes  were  cast  for  the 
incumbent,  yet  when  it  is  shown  that  such  certificate  is  in- 
correct, the  presumption  in  favor  of  the  incumbent  is  over- 
come, and  he  must  show  by  other  evidence  that  he  received 
the  requisite  number  of  votes.4 

§  639&.  When  the  object  of  the  proceeding  is  to  estab- 
lish the  title  of  relator  to  the  office  in  question,  if  the  return 
shows  that  he  was  removed  from  office  by  a  board  of  munici- 
pal officers  on  account  of  misconduct,  the  only  questions  to 
be  considered  are  as  to  the  jurisdiction  of  such  board,  and 
whether  they  have  made  a  proper  order  upon  a  final  adjudi- 
cation of  the  case,  and  as  to  the  sufficiency  of  the  record 
evidence  of  their  action.  And  in  such  a  case,  all  reasonable 

1  People  v.  Cook,  8  N.  Y.  67.  3  See  People  v.  Goodwin,  22  Mich. 

2  People  v.  Pease,  30  Barb.  588.        496. 

4  State  v.  Norton,  46  Wis.  332. 
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presumptions  will  be  entertained  as  to  the  regularity  and 
validity  of  the  action  of  such  board.1  And  when  the  gov- 
ernor of  a  state  is  empowered  to  remove  certain  public  offi- 
cers, and,  after  due  notice  and  hearing,  he  exercises  the 
power  and  removes  them  from  office,  his  action  will  not  be 
reviewed  in  proceedings  in  quo  warranto  to  test  their  right 
to  hold  such  offices,  even  though  he  may  have  erred  in  the 
exercise  of  the  power  conferred  upon  him.2 

§  640.  In  Alabama  a  somewhat  novel  doctrine  is  main- 
tained with  regard  to  the  use  of  a  quo-warranto  information 
as  a  means  of  testing  the  title  to  an  office  and  ousting  an 
incumbent  unlawfully  exercising  its  franchises,  and  the  pro- 
priety of  the  remedy  in  that  state  would  seem  to  be  depend- 
ent upon  the  ineligibility  of  the  officer,  or  his  illegal  election 
in  the  first  instance.  And  while  the  information  will  lie 
against  one  who  was  originally  ineligible,  or  wTho  was  never 
duly  and  legally  elected,  and  whose  tenure  of  office  was 
therefore  illegal  from  the  first,  yet  if  the  incumbent  was 
lawfully  elected  in  the  first  instance,  and  was  eligible  to  the 
office,  he  can  not  be  ousted  by  information,  but  resort  must 
be  had  to  the  means  afforded  by  the  laws  of  the  state  for 
the  punishment  of  officers  by  impeachment  or  otherwise.3 
This  doctrine,  however,  is  unsupported  by  the  authorities, 
and  is  plainly  repugnant  to  the  principles  which  govern  the 
exercise  of  the  jurisdiction  in  quo  warranto. 

§  641.  In  accordance  with  the  general  principle  denying 
equitable  relief  when  full  redress  may  be  had  at  law,  the 
specific  legal  remedy  afforded  by  proceedings  in  quo  war- 
ranto to  test  the  right  to  an  office  is  held  to  oust  all  equi- 
table jurisdiction  of  the  case;  and  since  this  remedy  is 
applicable  the  moment  the  office  or  authority  is  usurped,  an 
injunction  will  not  lie  to  restrain  the  exercise  of  official 
functions,  even  though  there  has  been  no  actual  entry  upon 
the  office.  In  such  case  the  party  aggrieved  should  wait 

1  State  v.  Prince,  45  Wis.  610.  8  State  v.  Gardner,  48  Ala.  284 

2  State  v.  Hawkins,  44  Ohio  St.  98. 
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until  an  actual  attempt  is  made  to  exercise  the  functions 
pertaining  to  the  office,  and  then  pursue  his  legal  remedy 
by  quo  warranto.1 

§  642.  While  the  jurisdiction  by  quo-warranto  informa- 
tion to  correct  the  unlawful  usurpation  of  an  office  is  too 
well  established  to  admit  of  controversy,  and  while  judg- 
ment of  ouster  will  be  given  in  such  proceedings  against  one 
who  is  found  to  be  exercising  the  functions  of  an  office  with- 
out due  authority,  yet  when  the  rights  of  another  claimant 
to  the  office  are  already  being  adjudicated,  in  the  mode  pre- 
scribed by  statute  for  contesting  elections,  his  rights  will  not 
be  determined  upon  proceedings  in  quo  warranto,  but  will  be 
left  to  the  final  adjudication  of  the  contest  already  pending 
for  that  purpose.2 

§  643.  "When  the  relation  -or  petition  admits  that  the  offi- 
cer against  whom  the  proceedings  are  instituted  was  duly 
elected  and  qualified,  it  should  show,  in  order  to  sustain  the 
application,  some  act  of  the  officer  working  a  forfeiture  ipso 
facto  of  his  office,  and  a  mere  misdemeanor  will  not  suffice 
for  this  purpose,  when  the  law  has  provided  a  particular 
method  for  the  punishment  of  misdemeanors  in  office.  And 
the  fact  that  an  officer,  such  as  the  sheriff  of  a  county,  after 
being  duly  elected  and  installed  into  his  office,  has  been 
made  a  non-resident  in  the  county  by  an  act  of  legislature 
changing  the  boundary  lines  of  the  county,  does  not  work  a 
forfeiture  of  the  office,  and  is  not  sufficient  to  sustain  a  writ 
of  quo  warranto.3 

§  644.  Ordinarily  it  would  seem  to  be  a  sufficient  objection 
to  the  exercise  of  the  jurisdiction  against  a  public  officer  that 
the  case  as  presented  is  one  in  which  the  court  can  not  give 
judgment  of  ouster,  even  should  the  relator  succeed.  Thus, 
an  information  will  not  be  allowed  against  certain  magis- 
trates to  compel  them  to  show  by  what  authority  they  grant 
licenses  within  a  jurisdiction  alleged  to  pertain  to  other 

!Updegraff  v.  Grans,  47  Pa.  St.  2  State  v.  Taylor,  15  Ohio  St  137. 
103.  3  state  v.  Hixon,  27  Ark  398. 
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magistrates,  since  there  can  not  in  such  case  be  judgment  of 
ouster  or  of  seizure  into  the  hands  of  the  crown.1 

§  645.  Proceedings  in  quo  warranto  will  not  be  enter- 
tained when  the  writ  of  mandamus  affords  the  appropriate 
and  fitting  remedy.  For  example,  when  one  is  elected  ta 
a  county  office,  as  that  of  sheriff,  and  commissioners  whose 
duty  it  is  to  accept  and  approve  his  bond  refuse  so  to  do,  the 
appropriate  remedy  is  by  mandamus  to  compel  the  commis- 
sioners to  perform  their  duty,  and  not  by  proceedings  in  the 
nature  of  a  quo  warranto  against  the  incumbent  of  the 
office.2  So  an  information  will  not  lie  against  one  chosen 
as  a  member  of  a  common  council,  for  refusing  to  take  upon 
himself  the  duties  of  the  office  to  which  he  has  been  elected, 
the  remedy,  if  any,  being  by  mandamus.3 

§  646.  The  fact  that  an  irregularity  in  the  election  ta 
a  public  office,  which  is  made  the  foundation  for  a  quo- 
Avarranto  information,  has  been  shared  by  the  relator,  who  ac- 
quiesced therein  without  objection  at  the  time  of  the  election, 
is  sufficient  to  estop  him  from  maintaining  the  information. 
Thus,  when  the  information  seeks  to  overthrow  the  title  to 
an  elective  office  upon  the  ground  that  the  election  was  void,, 
having  been  held  at  a  place  other  than  that  designated  in 
the  notices  required  by  law,  but  it  is  shown  by  counter- 
affidavits  that  the  relator  participated  in  the  election,  and 
was  himself  an  opposition  candidate,  with  full  knowledge  of 
the  irregularity  in  the  place  of  holding  the  election,  the  rule 
will  be  discharged,  since  the  courts  will  not  permit  the  pub- 
lic welfare  to  be  disturbed  by  declaring  an  election  void,  in 
behalf  of  one  who  has  participated  in  the  irregularity.4 

1  Regina  v.  Justices  of  Durham,  2  Scott  as  follows:  "Relator  claims 
L.  T.  R.  (N.  S.)  372.  he  was  in  a  legal  manner  elected 

2  State  v.  Lewis,  10  Ohio  St.  128.  school  trustee  for  township  38,  and 

3  Queen  v.  Hungerford,  11  Mod.  that  respondent  has  usurped  that 
Rep.  142.  office,  and  now  holds  it  and  is  ex- 

4  People  v,  "Waite,  70  111.  25,  6  ercising  its  functions  without  au- 
Chicago    Legal    News,    175.     The  thority  of  law.   The  affidavit  shows 
doctrine  of  estoppel  in  such  cases  respondent  was  himself  elected  to- 
is  clearly  stated   by  Mr.   Justice  that  office  by  the  qualified  voters 
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§  646<z.  -When,  under  the  constitution  of  a  state,  the 
power  to  determine  the  elections,  returns  and  qualifications 
of  members  of  the  legislature  is  vested  exclusively  in  each 

O  v 

house  as  to  its  own  members,  the  courts  are  powerless  to 
entertain  jurisdiction  in  quo  warranto  to  determine  the  title 
of  a  member  of  the  legislature.  In  such  case,  the  constitu- 
tion having  expressly  lodged  the  power  of  determining  such 
question  in  another  body,  the  courts  can  not  assume  juris- 
diction in  quo  warranto,  but  will  leave  the  question  to  the 
tribunal  fixed  by  the  constitution.1  So  when  a  board  of 
aldermen  of  a  city  are  vested  with  judicial  powers  in  deter- 
mining the  elections  and  qualifications  of  their  own  members, 
and  have  passed  upon  and  rejected  the  application  of  a  claim- 
ant for  admission  to  the  office  of  alderman,  such  adjudication 
is  conclusive  against  the  applicant  until  reversed,  and  is  a 
bar  to  an  action  brought  by  him  in  the  courts  to  establish 
his  title,  although  it  constitutes  no  bar  as  against  the  people.2 


of  the  town.  It  is  insisted,  how- 
•ever,  the  election  was  void  for  the 
reason  it  was  not  held  at  the  place 
designated  in  the  notices  required 
by  law  to  be  posted  prior  to  hold- 
ing the  election.  The  counter- 
affidavits  show  relator  partici- 
pated in  the  election  he  now  seeks 
to  have  declared  void,  by  voting 
thereat,  and  was  himself  an  oppo- 
sition candidate  to  respondent. 
Relator  knew  then  as  well  as  now 
what  irregularities  had  intervened 
in  the  conduct  of  the  election,  and 
he  ought  not  to  be  permitted  to 
disturb  the  public  welfare  by  hav- 
ing an  election  declared  void  in 
which  he  participated  with  a  fu.ll 
knowledge  of  all  irregularities  that 
existed.  A  sound  public  policy 
forbids  it.  The  only  informality 
charged  is,  the  election  was  held  at 
an  improper  place.  This  fact  was 
known  to  relator.  He  uttered  no 


complaint  at  the  time,  but  sub- 
mitted his  claims  to  the  office  to 
the  voters  of  the  town  voting  at 
that  place,  and  claimed  the  right 
to  and  did  have  his  own  vote  re- 
corded. These  facts  make  it  in- 
equitable that  he  should  have  the 
remedy  sought,  and  the  court,  in 
the  exercise  of  a  sound  legal  dis- 
cretion, properly  discharged  the 
rule.  The  judgment  must  there- 
fore be  affirmed." 

1  State  v.  Tomlinson,  20  Kan.  692. 

2  People  v.  Hall,  80  N.  Y.  117.    As 
to  the  effect  of  a  statute  making 
the  common  council  of  a  city  the 
judge  of  the  election  and  qualifica- 
tions of    its  own  members,   with 
power  to  determine  contested  elec- 
tions, upon  proceedings  by  infor- 
mation to  determine  the  title  of 
the  mayor  of  a  city,  see  People  v. 
Harshaw,  60  Mich.  200. 
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§  647.  The  use  of  the  original  writ  of  quo  warranto  to 
correct  the  usurpation  of  corporate  franchises  may  be  traced 
to  a  very  remote  origin,  so  remote,  indeed,  as  to  be  shrouded 
in  uncertainty,  and  to  afford  a  fruitless  topic  of  antiquarian 
speculation.  It  has  already  been  shown  that  in  the  reign 
of  Edward  I  the  use  of  the  writ  was  regulated  by  statute, 
which  would  indicate  that  it  was  then  a  well-established 
remedy.  Gradually,  however,  this  ancient  remedy  fell  into 
disuse,  owing  doubtless  to  the  tedious  nature  of  the  process, 
and  to  the  fact  that  the  judgment  rendered  in  the  proceed- 
ing was  conclusive,  even  against  the  crown,  and  in  modern 
times  its  place  has  been  almost  entirely  superseded  by  the 
information  in  the  nature  of  a  quo  warranto.  And  the  lat- 
ter remedy  has  now  come  to  be  regarded  in  England  and  in 
most  of  the  states  of  this  country  as  the  appropriate  means 
of  testing  the  right  to  exercise  corporate  franchises,  as  well 
in  private  as  municipal  corporations,  and  as  the  proper  cor- 
rective for  a  misuser,  nonuser  or  abuse  of  such  franchises.1 
Indeed,  this  branch  of  the  jurisdiction  may  be  said  to  be  of 
equal  importance  with  that  exercised  over  public  officers, 
and  the  information  is  freely  employed  for  the  purposes  in- 
dicated. In  Arkansas,  however,  the  ancient  writ  of  quo 

1  See  Reed  v.  C.  &  O.  Canal  Corporation,  65  Me.  133. 
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warranto  is  regarded  as  the  proper  remedy  to  seize  into  the 
hands  of  the  state  the  franchise  of  a  corporation  upon  the 
ground  of  misuser  or  nonuser.1 

§  648.  A  corporate  franchise  is  a  species  of  incorporeal 
hereditament,  in  the  nature  of  a  special  privilege  or  immu- 
nity, proceeding  from  the  sovereign  power  and  subsisting 
in  the  hands  of  a  body  politic,  owing  its  origin  either  to  ex- 
press grant,  or  to  prescription  which  presupposes  a  grant.2 
It  follows,  therefore,  that  the  sovereign  has  the  right  at  all 
times  to  inquire  into  the  method  of  user  of  such  franchise, 
or  the  title  by  which  it  is  held,  and  to  declare  a  forfeiture 
for  misuser  or  nonuser,  if  sufficient  cause  appears,  or  to 
render  judgment  of  ouster  if  the  parties  assuming  to  exer- 
cise the  franchise  have  no  title  thereto.  And  it  may  be 
stated  as  a  general  rule,  that  whenever  there  has  been  a  mis- 
user  or  nonuser  of  corporate  franchises,  which  are  of  the 
very  essence  of  the  contract  between  the  sovereign  power 
and  the  corporation,  and  the  acts  in  question  have  been 
repeated  and  wilful,  they  constitute  just  ground  for  a  for- 
feiture in  proceedings  upon  an  information.3  The  question, 

1  State  v.  Real  Estate  Bank,  5  charter.    The  extent  of   misuser 
Ark.  595.  necessary  to  work  a  forfeiture  is 

2  See  People  v.  Utica  Insurance  very  clearly  stated  in  the  opinion 
Co.,  15  Johns.  Rep.  358.  of  the  court  by  Lewis,  C.  J.,  as 

3  Commonwealth  v.  Commercial  follows:  "  These  acts  are  expressly 
Bank,  28  Pa.   St.   383;  Darnell  v.  prohibited  in  the  fundamental  arti- 
State,  48  Ark.  321.    And  see  Peo-  cles.    The  question  then  arises,  do 
pie    v.    Kingston    &    Middletown  these  constant  and  wilful  viola- 
Turnpike,  23  Wend.  193.  Common-  tions  of   the  fundamental  condi- 
wealth  v.  Commercial  Bank  was  a  tions  upon  which  the  charter  was 
writ  of  quo  warranto,  issued  out  granted  entitle  the  commonwealth 
of  the  supreme  court  of  the  state,  to  demand  its  forfeiture?  The  ques- 
upon  the  relation  of  the  attorney-  tioh  is  not  whether  a  single  act, 
general,  to  procure  a  forfeiture  of  or  even  a  series  of  acts,  of  misuser, 
the  respondent's  franchises,  on  the  through  inadvertence  or  mistake, 
ground  of  its  having  dealt  in  prom-  may  work  a  forfeiture,  but  whether 
issory  notes,  contrary  to  an  ex-  the  constant  and  wilful  violation 
press  provision  of  its  charter,  and  of  these  important  conditions   of 
having  loaned    money  at  higher  the  grant  produce  that  effect?  Mr. 
rates  than  those  prescribed  by  the  Justice  Story,   in  delivering    the 
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however,  to  be  determined  in  such  cases,  is  not  whether  a 
single  act  or  a  series  of  acts  of  misuser,  through  inadvert- 
ence or  mistake,  may  work  a  forfeiture,  but  whether  the 
constant  and  wilful  violation  of  the  conditions  of  the  cor- 
porate grant  produces  this  result.1 

§  649.  It  is  to  be  observed  in  the  outset  that  the  courts 
proceed  with  extreme  caution  in  proceedings  which  have  for 
their  object  the  forfeiture  of  corporate  franchises,  and  a  for- 
feiture will  not  be  allowed,  except  under  express  limitation, 
or  for  a  plain  abuse  of  power  by  which  the  corporation  fails 
to  fulfill  the  design  and  purpose  of  its  organization.2  Es- 


judgment  of  the  supreme  court  of 
the  United  States  in  Mumma  v. 
Potomac  Company,  held  that  'a 
corporation,  by  the  very  terms  and 
nature  of  its  political  existence,  is 
subject  to  dissolution  by  forfeiture 
of  its  franchises  for  wilful  misuser 
or  nonuser.'  8  Peters'  Rep.  287. 
Many  years  before  that  decision 
was  pronounced,  the  same  princi- 
ple was  fully  recognized  by  the 
same  high  authority  in  Truett  et 
al.  v.  Taylor  et  al,  9  Cranch,  43, 
where  the  right  of  forfeiture  for 
misuser  or  nonuser  was  held  to  be 
'  the  common  law  of  the  land,  and 
a  tacit  condition  annexed  to  the 
Creation  of  every  corporation.'  It 
is  now  well  settled  by  numerous 
authorities,  that  it  is  a  tacit  condi- 
tion of  a  grant  of  incorporation 
that  the  grantees  shall  act  up  to 
the  end  or  design  for  which  they 
were  incorporated;  and  hence, 
through  neglect  or  abuse  of  its 
franchises,  a  corporation  may  for- 
feit its  charter,  as  for  condition 
broken,  or  for  a  breach  of  trust. 
See  Angell  &  Ames  on  Corpora- 
tions, §  776,  and  the  cases  there 
cited.  In  The  Attorney-General  v. 


Petersburg  &  Roanoke  Railroad 
Company,  6  Iredell,  461,  it  was  held 
that  the  omission  of  an  express 
duty  prescribed  by  charter  is  a 
cause  of  forfeiture,  and  that  as  im- 
plied powers  are  as  much  protected 
by  law  as  those  which  are  ex- 
pressed, implied  duties  are  equally 
obligatory  with  duties  expressed, 
and  their  breach  is  visited  by  the 
same  consequences  6  Iredell,  461. 
It  may  be  affirmed  as  a  general 
principle,  that  where  there  has 
been  a  misuser,  or  a  nonuser,  in 
regard  to  matters  which  are  of  the 
essence  of  the  contract  between 
the  corporation  and  the  state,  and 
the  acts  or  omissions  complained 
of  have  been  repeated  and  wilful, 
they  constitute  a  just  ground  of 
forfeiture." 

1  Commonwealth  v.  Commercial 
Bank,  28  Pa.  St.  383. 

2  State  v.  Commercial  Bank,  10 
Ohio,  535;  State  v.  Farmers'  Col- 
lege, 32  Ohio    St.  487;    Harris  v. 
M.  V.  &  S.  I.  R.  Co.,  51  Miss.  602. 
And  see  Attorney-General  v.  Erie 
&  K.  R.  Co.,  55  Mich.  15,  as  to  the 
considerations  which  govern  in  re- 
fusing leave  to  file  an  information 
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pecially  are  the  courts  inclined  to  look  with  disfavor  upon, 
such  forfeitures  when  the  law  has  provided  other  sufficient 
remedies;  and  when  an  adequate  legal  remedy  is  provided 
in  damages,  the  corporate  franchise  will  not  be  forfeited 
until  an  entire  derangement  of  the  corporate  affairs  is  shown.1 
Nor  will  the  courts  interfere  by  this  extraordinary  remedy 
against  corporate  bodies  when  ample  relief  may  be  had  in 
the  ordinary  course  of  proceedings  at  law.  Thus,  the  in- 
formation will  not  lie  against  a  turnpike  company,  which  is 
charged  with  having  opened  its  road  through  the  relator's 
land  without  agreeing  with  him  as  to  the  compensation,  and 
without  having  the  damages  ascertained  in  the  manner  pro- 
vided by  law,  since  in  such  case  the  corporation  is  a  mere 
trespasser,  and  ample  relief  may  be  had  by  an  ordinary  ac- 
tion at  law.2  So  leave  has  been  refused  to  file  an  informa- 
tion based  upon  the  violation  of  an  agreement  imposing 
certain  conditions  upon  which  the  corporation  obtained 
valuable  privileges  from  a  city,  the  state  having  no  interest 
in  redressing  such  grievances.3  And  upon  proceedings  in  quo 
warranto  the  court  will  not  consider  the  question  whether 
the  corporators  intend  in  good  faith  to  carry  out  the  objects 
of  their  incorporation.4  And  the  function  of  a  quo-warranto 
information  against  a  private  corporation,  such  as  a  railway 
company,  being  to  determine  its  right  to  the  exercise  of  cor- 
porate rights  and  franchises,  it  can  not  be  used  to  settle  dis- 
putes between  the  corporation  and  private  persons  concern- 
ing the  ownership  or  right  to  the  use  of  private  property.* 
§  650.  "When  a  corporation  is  attempting,  without  au- 
thority of  law,  to  exercise  a  franchise  to  which  it  is  not 
entitled  under  its  charter,  and  which  under  the  laws  of  the 
state  can  only  be  exercised  under  a  legislative  grant,  an  in- 

against  a  railway  company  for  a  3  People  v.  Mutual  Gas  Light  Co., 

non-compliance  with  the  require-  38  Mich.  154. 

ments  of  its  charter.  «  State  v.  Beck,  81  Ind.  500. 

'State  v.  Commercial  Bank,  10  "State  v.  Railroad  Co.,  50  Ohio 

Ohio,  535.  St  239. 

2  People  v.  Hillsdale  &  Chatham 
Turnpike  Co.,  2  Johns.  Rep.  190. 
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formation  is  the  proper  remedy  to  determine  its  authority, 
and  if  the  title  set  up  in  defense  is  incomplete,  the  people 
are  entitled  to  judgment  of  ouster.  Thus,  when  under  the 
laws  of  a  state  the  right  of  carrying  on  banking  operations 
is  a  franchise,  which  can  only  be  used  by  virtue  of  a  legis- 
lative grant,  the  information  lies  against  an  insurance  com- 
pany which  is  carrying  on  a  banking  business  without  au- 
thority of  law,  and  judgment  of  ouster  will  be  given  in  such 
case.1  So  when  a  corporation,  which  is  authorized  to  construct 


1  People  v.  Utica  Insurance  Co., 
15  Johns.  Rep.  358.  This  was  an 
information  in  the  nature  of  a  quo 
warranto,  filed  by  the  attorney-gen- 
eral against  the  respondent  for  hav- 
ing exercised  banking  privileges 
without  authority  from  the  legis- 
lature. Spencer,  J.,  observes,  page 
387:  "If  there  are  certain  immu- 
nities and  privileges  in  which  the 
public  have  an  interest,  as  contra- 
distinguished from  private  rights, 
and  which  can  not  be  exercised 
without  authority  derived  from  the 
sovereign  power,  it  would  seem  to 
me  that  such  immunities  and  privi- 
leges must  be  franchises;  and  the 
act  for  rendering  the  proceedings 
upon  writs  of  mandamus,  and  in- 
formations in  the  nature  of  quo 
warranto,  more  speedy  and  effect- 
ual, presupposes  that  there  are  fran- 
chises, other  than  offices,  which 
may  be  usurped  and  intruded  into. 
If,  in  England,  a  privilege  in  the 
hands  of  a  subject,  which  the  king 
alone  can  grant,  would  be  a  fran- 
chise, with  us,  a  privilege  or  im- 
munity of  a  public  nature,  which 
can  not  legally  be  exercised  with- 
out legislative  grant,  would  be 
a  franchise.  The  act  commonly 
called  the  restraining  law  (sess.  27, 
ch.  114),  IRS.  712,  enacts  that 


no  person,  unauthorized  by  law, 
shall  subscribe  to  or  become  a 
member  of  any  association,  or  pro- 
prietor of  any  bank  or  fund,  for 
the  purpose  of  issuing  notes,  re- 
ceiving deposits,  making  discounts,- 
or  transacting  any  other  business 
which  incorporated  banks  do  or 
may  transact,  by  virtue  of  their 
respective  acts  of  incorporation. 
Taking  it  for  granted,  at  present, 
for  the  purpose  of  considering 
whether  the  remedy  adopted  is  ap- 
propriate, that  the  defendants  have 
exercised  the  right  of  banking, 
without  authority,  and  against  the 
provisions  of  the  restraining  act, 
they  have  usurped  a  right  which 
the  legislature  have  enacted  should 
only  be  enjoyed  and  exercised  by 
authority  derived  from  them.  The 
right  of  banking,  since  the  restrain- 
ing act,  is  a  privilege  or  immunity 
subsisting  in  the  hands  of  citizens, 
by  grant  of  the  legislature.  The 
exercise  of  the  right  of  banking, 
then,  with  us,  is  the  assertion  of  a 
grant  from  the  legislature  to  ex- 
ercise that  privilege,  and,  conse- 
quently, it  is  the  usurpation  of  a 
franchise,  unless  it  can  be  shown 
that  the  privilege  has  been  granted 
by  the  legislature.  An  information 
in  the  nature  of  a  writ  of  quo  war- 
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and  maintain  a  turnpike,  also  asserts  the  right  to  exercise 
the  franchise  of  operating  a  ferry,  to  which  it  is  not  entitled, 
an  information  is  the  appropriate  remedy  to  correct  the 


ranto  need  not  show  a  title  in  the 
people  to  have  the  particular  fran- 
chise exercised,  but  calls  on  the 
intruder  to  show  by  what  author- 
ity he  claims  it;  and  if  the  title 
set  up  be  incomplete  the  people  are 
entitled  to  judgment.  (2  Kyd  on 
Corp.  399;  4  Burr.  2146,  2147.)  This 
position  is  illustrated  by  the  nature 
and  form  of  the  information.  The 
title  of  the  king  is  never  set  forth; 
but  after  stating  the  franchise 
usurped,  the  defendant  is  called 
upon  to  show  his  warrant  for  ex- 
ercising it.  This  consideration  an- 
swers the  argument  urged  by  the 
defendant's  counsel,  that  banking 
was  not  a  royal  franchise  in  Eng- 
land, and  that  it  is  not  a  franchise 
here  which  the  people,  in  their  polit- 
ical capacity,  can  enjoy;  for  if  their 
title  to  enjoy  it  need  not  be  set  out 
in  the  information,  it  is  not  neces- 
sary that  it  should  exist  in  them 
at  all.  In  the  case  of  The  King  v. 
Nicholson  and  others  (1  Str.),  it  ap- 
peared that  by  a  private  act  of 
parliament  for  enlarging  and  reg- 
ulating the  port  of  Whitehaven, 
several  persons  were  appointed 
trustees,  and  a  power  was  given 
to  them  to  elect  others  upon  va- 
cancies by  death  or  otherwise.  The 
defendants  took  upon  them  to  act 
as  trustees  without  such  an  elec- 
tion, and  upon  motion  for  an  in- 
formation in  the  nature  of  a  quo 
warranto  against  them,  it  was^  ob- 
jected, by  the  counsel  for  the  de- 
fendants, that  the  court  never 
grants  these  informations  but  in 
39 


cases  where  there  is  a  usurpation 
upon  some  franchise  of  the  crown ; 
whereas,  in  that  case,  the  king 
alone  couM  not  grant  such  powers 
as  are  exercised  by  the  trustees,  the 
consequence  of  which  was  that 
this  authority  was  no  prior  fran- 
chise of  the  crown.  To  this  it  was 
answered  and  resolved  by  the 
court,  that  the  rule  was  laid  down 
too  general,  for  that  informations 
had  been  constantly  granted  when 
any  new  jurisdiction  OP  public 
trust  was  exercised  without  au- 
thority; and  leave  to  file  an  infor- 
mation was,  accordingly,  granted. 
This  case  is  a  strong  authority  in 
favor  of  this  proceeding.  Many 
cases  might  be  cited  in  which  in- 
formations in  the  nature  of  quo 
warranto  have  been  refused,  where 
the  right  exercised  was  one  of  a 
private  nature,  to  the  injury  only 
of  some  individual.  In  the  present 
case  the  right  claimed  by  the  de- 
fendants is  in  the  nature  of  a 
public  trust;  they  claim  as  a  cor- 
poration the  right  of  issuing  notes, 
discounting  notes,  and  receiving 
deposits.  The  notes  they  issue,  if 
their  claim  be  well  founded,  are 
not  obligatory  on  the  individuals 
who  compose  the  direction,  or  are 
proprietors  of  the  stock  of  the  cor- 
poration. These  notes  pass  cur- 
rently on  the  ground  that  the 
corporation  has  authority  to  is- 
sue them,  and  that  they  are  obli- 
gatory on  all  their  funds;  the  right 
claimed  is  one,  therefore,  of  a  pub- 
lic nature,  and,  as  I  conceive,  deeply 
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usurpation.1  An  information  will  also  lie  to  oust  defendants 
from  transacting  the  business  of  life  insurance,  when  they 
have  not  complied  with  the  requirements  of  the  law  of  the 
state  prescribing  the  conditions  necessary  to  the  transaction 
of  such  business.2  But  when  the  common  council  of  a  city 
have  granted  to  a  street  railway  company  the  right  to  con- 
struct its  road  in  the  streets  of  a  city,  an  information  can 
not  be  maintained  to  exclude  the  company  from  the  exercise 
of  such  right.3 

§  650a.  "When  a  statute  authorizes  proceedings  in  quo 
warranto  to  be  brought  against  an  association  of  persons 
who  act  as  a  corporation  within  the  state  without  being 
legally  incorporated,  the  action  may  be  maintained  against 
an  association  of  persons  organized  in  another  state,  but  not 
incorporated,  to  oust  them  from  the  franchise  or  privilege 
of  conducting  the  business  of  life  insurance  within  the  state.* 
So  when  a  statute  authorizes  proceedings  in  quo  warranto 
against  any  corporation  which  claims  or  has  exercised  a 
franchise  or  privilege  _in  contravention  of  law,  an  informa- 
tion will  lie  against  a  corporation  organized  in  another  state 
to  prevent  it  from  transacting  business  within  the  state, 
when  it  has  failed  to  comply  with  the  laws  of  the  state  reg- 

interesting  to  the  community;  and  bert  v.  State,  65  Ind.  413.  As  to  the 

if  the  defendants  can  not  exercise  use  of  the  information  to  oust  an 

these  rights  without  a  grant  from  illegal  insurance  company  of  its 

the  legislature,  if  they  do  exercise  franchises,    see    State   v.  Central 

them  as  though  they  had  a  grant,  Ohio  Mutual  Relief  Association,  29> 

they  are,  in  my  judgment,  usurp-  Ohio  St.  399. 

ing  an  authority  and  privilege  of  a  1  Darnell  v.  State,  48  Ark.  321. 

public  kind;  and  we  perceive  that  2 State  v.  Farmers'  &  Mechanics' 

it  is  not  necessary  that  the  right  Mutual  Benevolent  Association,  18 

assumed  should  be  a  prior  fran-  Neb.  276. 

chise  of  the  crown  or  of  the  people  3  People  v.  Fort  "Wayne  &  E.  R. 

of  the  state."    As  to  the  remedy  Co.,  92  Mich.  522.    See,  also,  Attor- 

by  information  in  the  nature  of  ney-General  v.  Detroit  S.  R  Co.,  9G 

a  quo  warranto  to  wind  up  the  af-  Mich.  65. 

fairs  of  a  banking  corporation  in  4  State  v.  Ackerman,  51  Ohio  St. 

Indiana,  and  as  to  the  necessary  163. 

averments  of  the  petition,  see  Al- 
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ulating  the  business  in  question,  and  prescribing  the  condi- 
tions upon  which  it  may  be  exercised.  The  proper  judgment 
to  be  rendered  in  such  case  is  not  to  oust  the  corporation 
from  the  franchise  of  being  a  corporation,  or  from  any  of 
the  franchises  conferred  by  the  state  in  which  it  was  incor- 
porated, but  from  the  exercise  of  its  franchises  in  the  state 
in  which  the  action  is  brought.1  And  an  information  will 
lie  against  a  foreign  corporation  to  determine  its  right  to 
transact  business  within  the  state,  since  each  state,  in  the 
exercise  of  its  sovereignty,  may  properly  determine  the 
right  of  foreign  corporations  to  transact  business  within  its 
own  limits.2  The  remedy  may  also  be  invoked  to  test  the 
right  of  a  foreign  insurance  company  to  transact  more  than 
one  class  of  business,  in  violation  of  the  laws  of  the  state  in 
which  the  action  is  brought.3 

§  651.  The  non-performance  of  the  conditions  of  the  act 
of  incorporation  is  deemed,  per  se,  a  misuser  sufficient  to 
forfeit  the  grant  on  proceedings  by  information.4  And  in 
determining  whether  such  a  departure  from  the  provisions 
of  the  act  of  incorporation  has  been  made  as  to  work  a  for- 
feiture, the  same  general  principles  of  construction  are  ap- 
plicable which  govern  valuable  grants  to  individuals  upon 
conditions  subsequent  or  precedent.  In  all  such  cases  a  sub- 
stantial performance  of  the  conditions  according  to  the 
intent  of  the  charter  is  all  that  is  required,  and  slight  de- 
partures are  overlooked.5  And  while,  as  we  have  already 

1  State  v.  W.  U.  M.  L.  L  Co.,  47  see  People  v.  Bristol  &  Rensselaer- 
Ohio  St.  167.  ville  Turnpike,  Ib.  222;   North  & 

2  Stater.  Fidelity  &  Casualty  In-  South  R.  S.  Co.  v.  People,  14?  111. 
surance  Co.,  ,39  Minn.  538.  234    In  People  v.  Kingston  &  Mi.l- 

3  State  v.  Fidelity  &  Casualty  In-  dletown  Turnpike,  the  court,  Nel- 
surance  Co.,  77  Iowa,  648.  son,'  C. ,  J.,  after  referring  to  the 

4  People  v.  Kingston  &  Middle-  common-law  rule  that  a  non-per- 
town  Turnpike,  23  Wend.  193;  Peo-  formance  of  the  conditions  of  the 
pie  v.  Kankakee  River  Improve-  act  of  incorporation  is  deemed,  per 
ment  Co.,   103  111.  491;  People  v.  se,&  misuser  that  will  forfeit  the 
City  Bank  of  Leadville,  7  Colo.  226.  grant,  say:  "But  granting  this  to 

8  People  v.  Kingston  &  Middle-  be  the  general  principle,  the  ques- 
town  Turnpike,  23  Wend.  193.  And  tion  still  comes  up  for  considera- 


QUO   WAEKANTO. 


[PART  n. 


seen,  the  courts  are  inclined  to  look  adversely  upon  applica- 
tions for  a  forfeiture  of  the  franchise,  when  other  adequate 
legal  remedy  may  be  had,  yet  the  existence  of  other  rem- 
edies at  law  will  not  necessarily  deprive  the  public  of  the 


tion,  what  departure  from  the  pro- 
visions of  the  charter  will  work  a 
forfeiture?    Shall  every  omission 
or  non-performance  of  a  condition 
of   the    grant   have    this    effect? 
Though  the  proceeding  by  infor- 
mation be  against  the  corporate 
body,  it  is  the  acts  or  omissions  of 
the  individual  corporators  that  are 
the  subject  of  the  judgment  of  the 
court.    The  powers  and  privileges 
are  conferred  and  the  conditions 
enjoined  upon  them;  they  obtain 
the  grant  and  engage  to  perform 
the  conditions;  and  when  charged 
with  a  breach,  I  do  not  perceive 
any  reason  against  holding  them 
accountable  upon  principles  appli- 
cable to  an  individual  to  whom 
valuable  grants  have  been  made 
upon  conditions  precedent  or  sub- 
sequent.   As  to  him,  performance 
is  indispensable  to  the  vesting  or 
continued  enjoyment.    If  a  feoff- 
ment  be  made  of  lands  upon  con- 
dition of  paying  rent,  building  a 
house,  or  planting  an  orchard,  and 
a  failure  to  perform,  the  feoffer 
may  enter.     So,  if  an    office    be 
granted,  a  condition  is  implied  that 
the  party  shall  faithfully  execute 
it,  and  for  neglect  the  grantor  may 
discharge  him.    1  Bacon,  629;  15 
Wend.  291;  1  id.  388;  3  id.  498;  13 
id.  530.    Placing  corporate  grants 
upon  this  footing,  there  can  be  no 
great  difficulty  in  ascertaining  the 
principles  that  should  govern  con- 
ditions   annexed    to   them.     The 
analogous  cases  of  individual  con- 


ditional grants  will  give  the  rule. 
In  these  a  reasonable  and  substan- 
tial performance  according  to  the 
intent  of  the  grantor  is  required. 
Shep.  Touch.  133;  15  Wend.  291. 
In  cases  of  conditions  subsequent, 
if  impossible  to  be  performed,  or 
rendered  impossible  by  the  act  of 
God,  the  grantee  is  excused,  and 
the  estate  is  absolute.  2  Bacon, 
676,  tit.  Condition;  Shep.  Touch. 
133, 157.  So,  if  waste  be  committed 
by  a  stranger,  it  shall  not  be  a 
breach  of  the  condition  of  the  lease. 
2  Bacon,  652.  The  whole  law  on 
the  subject  will  be  found  reason- 
able, and  nothing  is  required  but 
what  is  within  the  means  and  abil- 
ity of  the  party  to  comply  with. 
It  is  emphatically  so  with  respect 
to  corporators,  for  we  all  know  the 
nature  of  the  conditions  in  their 
charter  depends  very  much  upon 
themselves;  they  usually  settle  the 
terms  of  the  grant,  and  therein  con- 
sult their  own  as  well  as  the  public 
interests.  ....  I  have  said  that 
the  whole  law  on  the  subject  of 
performance  of  conditions  prece- 
dent or  subsequent  is  reasonable 
and  within  the  ability  of  the  com- 
pany to  perform.  A  substantial 
performance  according  to  the  in- 
tent of  the  charter  is  all  that  is 
required.  Under  the  issues  pre- 
sented this  will  be  a  question  on 
the  trial.  If  such  a  performance 
is  shown  the  defendants  will  be 
entitled  to  the  verdict.  The  law 
in  respect  to  individual  grants  on 
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common-law  remedy  by  information  for  a  misuser  of  cor- 
porate franchises.1  So  when  a  banking  corporation  has 
failed  to  comply  with  a  provision  of  the  statute  under 
which  it  was  organized,  prohibiting  the  continuance  of  its 
business  beyond  a  period  of  one  year  from  its  organization, 
unless  its  entire  capital  stock  is  paid  in  cash,  an  information 
will  lie  to  forfeit  its  franchises.2  And  when,  to  an  informa- 
tion brought  to  determine  the  right  to  exercise  the  fran-^ 
chises  of  a  corporation,  respondents  justify  under  an  act  of 
legislature,  it  is  competent  for  the  state  to  challenge  the 
constitutionality  of  such  act.3 

§  652.  As  regards  the  title  necessary  to  be  shown  by  the 
prosecutor  in  order  to  support  the  information,  a  distinction 
is  taken  between  cases  affecting  merely  private  rights,  where 
the  proceedings  are  instituted  in  behalf  of  a  private  citizen, 
and  cases  affecting  public  interests,  where  the  people  are  the 
real  as  well  as  nominal  prosecutor.  For  example,  when  the 
object  of  the  information  is  to  remove  respondents  from  cer- 
tain corporate  offices  of  which  they  are  incumbents,  it  is 
necessary  that  the  relators  show  a  title  in  themselves  before 
they  can  properly  inquire  by  what  authority  the  respond- 
ents exercise  their  office  or  franchise,  and  a  failure  to  show 
such  title  is  fatal  to  the  application.4  And  it  would  seem 
that  an  information  will  not  be  allowed  in  behalf  of  one 
corporator  against  another,  upon  the  ground  of  a  defect  of 
title  which  applies  equally  to  the  relator  or  to  those  under 
whom  he  claims,  even  though  he  has  been  for  many  years  in 

condition  will  afford  familiar  prin-  1  People  v.  Bristol  &  Rensselaer- 

ciples  to  guide  the  court  and  jury,  ville  Turnpike,  23  Wend.  222;  Peo- 

Slight  departures  are  overlooked,  pie  v.  Hillsdale  &  Chatham  Turn- 

The  leaning  of  the  law  is  against  pike,  Ib.  234. 

the  party  claiming  the  forfeiture ;  2  People  v.  City  Bank  of  Leadville, 

and  if  the  failure  is  such  as  can  not  7  Colo.  226.    And  see  this  case  as 

be  disregarded  in  a  court  of  law  to  the  judgment  in  such  a  proceed- 

upon  settled  principles,  and  has  ing. 

arisen  from  mistake  or  accident,  3  Taggart  v.  Perkins,  73  Mich.  803. 

the  legislature  will  applythe  rem-  <  Miller  v.  English,  1  Zab.  317. 
edy.    They,  and  not  the  court,  pos- 
sess the  dispensing  power." 
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the  uninterrupted  enjoyment  of  his  franchise.1  If,  however, 
the  proceedings  are  instituted  solely  for  the  protection  of 
the  public  against  an  illegal  usurpation  of  a  corporate  fran- 
chise, the  people,  through  their  attorney-general,  being  the 
prosecutor,  the  information  need  not  show  title  in  the  peo- 
ple to  have  the  particular  franchise  in  question  exercised. 
In  such  case  it  rests  with  the  respondent  to  show  title,  and 
if  the  title  relied  upon  in  defense  be  incomplete  the  people 
are  entitled  to  judgment.2 

§  653.  The  propriety  of  an  information  in  the  nature  of 
a  quo  warranto,  as  a  remedy  for  an  unlawful  usurpation  of 
an  office  in  a  merely  private  corporation,  was  formerly  in- 
volved in  some  doubt,  but  the  question  may  now  be  regarded 
as  settled  in  this  country.  The  remedy  being  generally  em- 
ployed in  England  in  cases  of  public  or  municipal  corpora- 
tions, the  English  precedents  are  inapplicable  to  this  ques- 
tion, and  its  solution  must  be  referred  to  the  more  general 
principles  underlying  the  jurisdiction.  Tested  by  these  prin- 
ciples, an  intrusion  into  an  office  of  a  merely  private  corpo- 
ration may,  in  this  country,  be  corrected  by  information 
with  the  same  propriety  as  in  cases  of  public  or  municipal 
corporations,  since  there  is  in  both  cases  an  unfounded  claim 
to  the  exercise  of  a  corporate  franchise,  amounting  to  a 
usurpation  of  the  privilege  granted  by  the  state.  Indeed, 
the  intrusion  into  a  corporate  office,  created  for  the  govern- 
ment and  exercise  of  the  franchise,  can  not,  in  principle,  be 
distinguished  from  a  usurpation  of  the  franchise  itself.  And 
it  would  seem  to  be  true,  generally,  that  whenever  a  charter 
has  been  granted  and  the  right  to  exercise  an  office  under 
that  charter  is  questioned,  the  court  may,  in  its  discretion, 
permit  an  information  to  be  filed,  as  in  the  case  of  the 
trustees  of  a  church  corporation,  or  the  president  and  di- 
rectors of  an  insurance  company,  or  the  president  of  a  pri- 
vate corporation  organized  for  purposes  of  benevolence.' 

iKing  u.Cudlipp,  6  T.  R.  503;  8 Commonwealth  v.  Arrison,  15 

King  v.  Cowell,  6  Dow.  &  Ry.  336.  S.  &  R.  127;  Commonwealths. Gra- 

2  People  v.  Utica  Insurance  Co.,  ham,  64  Pa.  St.  339;  People  v.  Tib- 

15  Johns.  Rep.  358.  bets,  4  Cow.  358.  In  Commonwealth 
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In  England,  however,  it  is  held  that  to  warrant  a  quo-war- 
ranto  information  against  a  corporate  officer,  his  duties  must 
be,  to  some  extent,  of  a  public  nature,  and  when  the  case 
presented  is  merely  that  of  a  master  in  a  private  hospital, 
founded  by  a  private  person  by  law,  without  public  duties 

are  no  further  public  than  as  they 
have  to  do  with  great  numbers  of 
people.  But  if  numbers  alone  is 
the  criterion,  it  will  often  be  diffi- 
cult to  distinguish  public  from  pri- 
vate corporations.  Let  us  consider 
churches,  for  example.  In  some 
the  congregation  is  very  numer- 
ous, in  others  very  small  How  is 
the  court  to  make  the  line  of  dis- 
tinction? If  you  say  that  the 
court  has  the  right  in  both  cases  to 
grant  or  deny  the  information,  ac- 
cording to  its  opinion  of  the  ex- 
pediency, there  is  no  difficulty  as 
to  the  right  But  if  it  be  alleged 
that  there  is  a  right  in  one  case 
and  not  the  other,  the  difficulty 
will  be  extreme.  I  strongly  incline 
to  the  opinion  that  in  all  cases 
where  a  charter  exists,  and  a  ques- 
tion arises  concerning  the  exercise 
of  an  office  claimed  under  that 
charter,  the  court  may,  in  its  dis- 
cretion, grant  leave  to  file  an  in- 
formation. Because,  in  all  such 
cases,  although  it  can  not  be 
strictly  said  that  any  prerogative 
or  franchise  of  the  commonwt'ulth 
has  been  usurped,  yet,  what  is 
much  the  same  thing,  the  privi- 
lege granted  by  the  commonwealth 
has  been  abused.  The  party  against 
whom  the  information  is  prayed 
has  no  claim  but  from  the  grant  of 
the  commonwealth,  and  an  un- 
founded claim  is  a  usurpation, 
under  pretense  of  a  charter,  of  a 
right  never  granted." 


v.  Arrison,  Tilghman,  C.  J.,  for  the 
court,  says:  "  I  find  no  instance  of 
an  information  in  the  nature  of  a 
quo  warrantc  in  that  country 
(England),  except  in  a  case  of  a 
usurpation  of  the  king's  preroga- 
tive, or  of  one  of  his  franchises,  or 
where  the  public,  or  at  least  a  con- 
siderable number  of  people,  were  in- 
terested. Neither  do  I  find  any  case 
in  which  it  has  been  denied  that 
the  court  may,  in  its  discretion, 
grant  it,  where  an  office  is  exercised 
in  a  .corporation  contrary  to  the 
charter.  In  England  the  number 
of  corporations  is  very  small  in- 
deed, compared  with  the  United 
States  of  America.  Consequently 
the  quantity  of  that  kind  of  busi- 
ness which  may  be  brought  into 
our  courts  will  be  much  greater 
than  theirs.  But  that  alone  is  not 
a  sufficient  reason  for  rejecting  it. 
We  are  now  to  decide  a  general 
question  on  the  right  of  the  court; 
not  on  the  expediency  of  exercis- 
ing that  right,  either  on  the  pres- 
ent or  any  other  case.  Now  to 
establish  it  as  a  principle  that  no 
information  can  be  granted  in 
cases  of  what  the  counsel  call  pri- 
vate corporations  might  lead  to 
very  serious  consequences.  Per- 
haps it  may  be  said  f;hat  banks,  and 
turnpike,  canal  and  bridge  com- 
panies are  of  a  public  nature ;  but 
yet  they  have  no  concern  with  the 
government  of  the  country  or  the 
administration  of  justice.  They 


616  QUO   WARKAXTO.  [PAKT   II, 

or  functions  of  any  kind,  an  information  will  not  lie.1  And 
it  is  said  that  no  instance  can  be  found  of  an  information 
having  been  granted  in  England  by  leave  of  the  court 
against  persons  for  usurping  a  franchise  of  a  merely  private 
nature,  and  not  connected  with  public  government.2 

§  654.  ISTotwith standing  the  -  jurisdiction  by  information 
in  the  nature  of  a  quo  warranto  to  enforce  a  forfeiture  of  a 
corporate  franchise  is  well  established,  the  courts  are  averse 
to  its  exercise  in  behalf  of  merely  private  citizens.  And 
when  the  purpose  of  the  application  is  to  seize  into  the  hands 
of  the  state  the  franchises  of  a  corporation,  or  to  procure  its 
dissolution,  the  courts  will  not  interfere  in  behalf  of  a  private 
citizen  having  no  other  interest  in  the  controversy  than  such 
as  pertains  to  every  other  citizen.  The  abuse  of  a  franchise 
granted  by  the  state  being  a  public  wrong,  the  proceedings 
should  be  instituted  by  the  public  prosecutor,  or  other  au- 
thorized representative  of  the  state,  and  a  private  citizen  is 
not  entitled  to  the  aid  of  this  extraordinary  remedy,  even 
though  he  be  a  creditor  of  the  corporation.3  The  informa- 
tion in  such  case  is  a  public  prosecution,  involving  the  very 
existence  of  the  corporation,  having  for  its  object  the  re- 
covery to  the  state  of  a  forfeited  franchise  and  not  the 
redress  of  a  private  grievance.  Such  cases,  therefore,  are 
clearly  distinguishable  from  those  which  affect  only  the  ad- 
ministration of  corporate  functions  and  do  not  go  to  the  life 
of  the  corporation  itself.4  An  exception,  however,  is  recog- 

1  Queen  v.  Mousley,  8  Ad.  &  E.  incorporated    college.     Philips   v. 
(X.  S.)  946.  Commonwealth,  98  Pa,  St  394 

2  King   v.    Ogden,    10  Barn.    &  3  State  v.  Paterson  &  Hamburg 
Cress.  230.     And  in  Pennsylvania,  Turnpikft   Co.,  1  Zab.  9;  Common- 
under  a  statute  authorizing  pro-  wealth  v.  Farmers'  Bank,  2  Grant's 
ceedings  in  quo  warranto  in  cases  Cases,  392;  Commonwealth  v.  Al- 
concerning  the  exercise  "of  any  legheny  Bridge  Co.,  20  Pa.  St.  185; 
office  in  any  corporation  created  Murphy  v.  Farmers'  Bank,  Ib.  415; 
by  authority  of  law,"  it  is  held  that  Commonwealth    v.    Philadelphia, 
the  jurisdiction  is  limited  to  cor-  G.  &  N.  R.  Co.,  Ib.  518.     See,  also, 
porate  officers  strictly,  and  that  it  People  v.  North  Chicago  R  Co.,  88 
does  not  embrace  servants  or  em-  HL  537. 

ploy ees,  such  as  a  professor  in  an      "4  Murphy  v.   Farmers'  Bank,  20 
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nized  in  cases  affecting  only  private  or  individual  rights  and 
which  relate  merely  to  the  administration  of  the  corporate- 
functions  without  affecting  the  existence  of  the  corporation, 


Pa.  St.  415.  This  was  a  proceeding 
in  quo  warranto,  in  the  name  of  the 
state,  upon  the  relation  or  sugges- 
tion of  a  private  citizen,  averring  a 
misuser  and  abuse  of  the  franchise 
of  a  banking  corporation  and  seek- 
ing a  forfeiture  of  its  charter.  The 
court,  Woodward,  J.,  after  stating 
that  the  substance  of  fhe  statute  of 
Anne  had  been  adopted  in  Pennsyl- 
vania as  part  of  the  common  law 
of  that  state,  and  that  the  clause  of 
the  statute  authorizing  the  infor- 
mation on  the  relation  of  "any  per- 
son or  persons  desiring  to  prosecute 
the  same,"  did  not  extend  the  rem- 
"edy  to  a  private  relator  in  a  case  of 
public  prerogative',  proceed  to  say: 
"  The  usurpation  of  an  office  estab- 
lished by  the  constitution,  under 
color  of  an  executive  appointment, 
and  the  abuse  of  a  public  franchise 
under  color  of  a  legislative  grant, 
are  public  wrongs  and  not  private 
injuries,  and  the  remedy  by  quo 
warranto,  in  this  court  at  least, 
must  be  on  the  suggestion  of  the 
attorney-general,  or  some  author- 
ized agent  of  the  commonwealth. 
For  the  authorities  I  refer  myself  to 
those  cited  in  the  argument  of  the 
respondent's  counsel.  They  estab- 
lish this  as  the  uniform  construc- 
tion in  questions  involving  the 
existence  of  a  corporation.  In  ques- 
tions involving  merely  the  adminis- 
tration of  corporate  functions,  or 
duties  which  touch  only  individual 
rights,  such  as  the  election  of  offi- 
cers, admission  of  a  corporate  offi- 
cer, or  member,  and  the  like,  the 


writ  may  issue  at  the  suit  of  the 
attorney-general,  or  of  any  person 
or  persons  desiring  to  prosecute  the 
same.  What  is  a  corporation?  A 
franchise.  And  Blackstone  defines 
a  franchise  to  be  a  part  of  the  royal 
prerogative,  existing  in  the  hands 
of  the  subject.  The  sovereignty  of 
every  state  must  be  lodged  sonie- 
where.  Limited  by  such  conces- 
sions as  popular  violence  has  from 
time  to  time  wrung  from  reluctant 
monarchs,  it  resides  in  England  in 
the  crown.  In  Pennsylvania  it  re- 
sides in  the  whole  mass  of  the  peo- 
ple, and  the  three  co-ordinate  de- 
partments of  government  are  the 
trustees  appointed  by  the  people  for 
the  exercise  of  so  much  of  their 
sovereignty  as  they  have  not,  by  the 
bill  of  rights,  denied  them,  nor  by 
the  constitution  of  the  United 
States  yielded  to  the  general  gov- 
ernment. The  legislature  of  Penn- 
sylvania may  establish  a  corpora- 
tion, that  is,  grant  out  a  part  of 
the  sovereignty  of  the  state,  be- 
cause, being  a  general  trustee  for 
the  people,  and  not  forbidden, 
they  are  qualified  to  do  so.  The 
general  government  being  a  gov- 
ernment of  derivative  powers,  con- 
gress can  not  establish  a  corpora- 
tion, because  the  power  to  do  so  is 
not  granted.  Our  legislature  can,, 
because  the  power  is  not  withhold. 
A  corporation  then  exists  in  Penn- 
sylvania by  virtue  of  a  constitu- 
tional exercise  of  the  sovereign 
power.  Its  existence  is  proof  of 
the  public  will,  which  is  nothing 
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and  in  such  cases  it  is  held  that  the  courts  may  interfere,  on 
a  proper  showing,  upon  the  relation  of  a  private  citizen.1 

§  655.  It  is  to  be  borne  in  mind  that  the  question  whether 
an  information  will  lie  in  the  case  of  a  corporate  office  is 
dependent  upon  the  fact  of  possession  or  user  of  the  office 
or  franchise,  and  unless  an  actual  user  can  be  shown,  in  ad- 
dition to  a  claim  to  the  office,  the  information  will  not  lie.2 
And  a  claim  to  the  office  which  has  been  unsuccessfully- 
asserted,  or  which  may  possibly  be  asserted  successfully  in 
the  future,  can  not  tr.ke  the  place  of  or  be  equivalent  to  the 
usurped  possession  which  must  be  shown  as  a  condition  pre- 


cise than  the  will  of  the  majority. 
<Uan  one  man  so  employ  any  of  the 
departments  of  government  as  to 
tear  down  the  fabric  of  a  majority? 
Regarding  the  judiciary  as  one  of 
the  trustees  of  the  sovereignty  of 
the  people,  by  which  I  mean  the 
whole  people,  how  can  its  functions 
be  called  into  exercise  against  the 
existence  of  a  public  institution, 
•except  upon  the  suggestion  of  some 
agent  of  the  whole  people?  If  they 
may,  if  individual  caprice,  passion, 
prejudice,  or  interest  may  use  the 
judicial  arm  of  the  government  to 
overthrow  what  the  legislative  or 
executive  arm  have  erected,  the 
sovereignty  of  the  majority  is  ex- 
tinguished, and  the  departments  of 
the  government,  intended  to  work 
in  harmony,  are  brought  into  fatal 
conflict  A  house  divided  against 
itself  can  not  stand,  and  no  more 
can  a  state.  If  quo  warranto  be 
given  to  individuals  to  dissolve  cor- 
porations, power  will  cease  to  steal 
from  the  many  to  the  few,  for  here 
will  be  a  transfer  of  it  bodily.  With 
a  corrupt  judiciary,  which  the  his- 
tory of  other  countries  teaches  us  is 
not  an  impossible  supposition,  act- 
ing as  the  instrument  of  private  pas- 


sions, any  institution  established 
by  the  immediate  representatives 
of  the  people,  and  existing  by  will 
and  consent  of  the  people,  and  for 
their  convenience  and  benefit,  may 
be  frustrated  without  appeal  or  re- 
course. These  are  general  views 
which  harmonize  with  the  doctrine 
of  the  cases.  And,  therefore,  whilst 
I  recognize  the  right  of  any  relator 
to  have  a  quo  warranto  in  the  su- 
preme court  who  is  desirous  to 
prosecute  the  same  to  redress  any 
private  grievance  that  falls  within 
that  remedy,  I  deny  the  right  of 
any  party,  except  the  attorney- 
general,  or  other  officer  of  the  com- 
monwealth, to  sue  for  it  to  dissolve 
a  corporation." 

1  Murphy  v.  Farmers'  Bank,  20 
Pa.   St.  415.      As  to  the  circum- 
stances which  will  justify  the  re- 
fusal of  leave  to  file  an  informa- 
tion, upon  the  petition  of  a  private 
corporation,  to  determine  the  right 
of  another  corporation  to  the  use 
of  a  similar  name,  see  Boston  R.  S. 
Co.  v.  Boston  R  Co.,  149  Mass.  436. 

2  Queen  v.  Pepper,  7  Ad.  &  E.  745. 
And  see  People  v.  Thompson,  16 
Wend.  655. 


CHAP.  XV.]  AGAINST   PKIVATE   COKPOKATIONS.  619 

cedent  to  filing  the  information.1  Nor  is  it  sufficient  to  al- 
lege generally  that  the  respondent  has  accepted  the  office, 
without  specifying  the  particular  acts  constituting  such  ac- 
ceptance.2 If,  however,  an  actual  user  can  be  shown,  it  is 
not  necessary  in  addition  thereto  to  show  an  acceptance,  it 
being  sufficient  that  the  party  against  whom  the  proceed- 
ings are  instituted  has  acted  in  the  office,  regardless  of 
whether  there  has  been  a  formal  acceptance.8 

§  656.  When,  under  the  laws  of  a  state,  the  information, 
is  allowed  in  cases  where  "any  person  shall  usurp,  intrude 
into,  or  unlawfully  hold  or  exercise  any  public  office,  civil 
or  military,  or  any  franchise,"  or  when  "  any  association  or 
number  of  persons  shall  act  as  a  corporation  without  being 
legally  incorporated,"  to  warrant  the  proceedings  by  infor- 
mation something  more  is  required  than  a  mere  claim  to  the 
exercise  of  the  franchise,  and  an  actual  user  must  also  be 
shown.  And  when,  under  such  a  statute,  the  information 
charges  respondents  with  claiming  and  using  the  franchise 
of  a  body  corporate,  it  is  not  necessary  that  they  should 
deny  the  claim  to  the  franchise,  but  it  is  sufficient  that  they 
deny  the  user,  since  this  constitutes  the  gravamen  of  the 
charge.4 

§  657.  As  regards  the  exercise  of  corporate  franchises  de- 
pendent not  upon  legislative  grant,  but  upon  prescriptive 
right  and  long  user,  it  may  be  remarked  that  every  presump- 
tion of  law  is  indulged  in  favor  of  long  possession.  And 
Avlicn  it  is  shown  that  the  franchise  which  is  assailed  has 
been  exercised  from  a  period  so  remote  that  its  foundation 
can  not  be  distinctly  traced,  or  its  origin  definitely  assigned, 
the  exercise  of  the  franchise  will  not  be  presumed  to  be  a 
usurpation,  and  the  courts  will  not;  by  granting  the  informa- 
tion, originate  proceedings  for  questioning  its  validity.5 

1  Queen  v.  Pepper,  7  Ad.  &  E.  745.       *  People  v.  Thompson,  16  Wend. 

2  Queen  v.  Slatter,  11  Ad.  &  E.    G:>:>. 

505.  8  Queen  v.  Archdall,  8  Ad,  &  E. 

3  Queen  v.  Quayle,  11  Ad.  &  E.    281. 
508. 
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§  658.  "While  the  interest  of  a  corporator  in  a  private  cor- 
poration is  generally  regarded  as  sufficient  to  make  him  a 
proper  relator  in  proceedings  for  an  information  against  the 
usurpation  of  corporate  offices,  yet  he  may  by  his  own  ac- 
quiescence forfeit  his  right  to  institute  the  proceeding,  even 
though  the  title  of  respondents  to  the  offices  is  defective.1 
Thus,  when  members  of  a  corporation  have  attended  a  cor- 
porate meeting  and  participated  in  its  deliberations,  voting 
for  officers  and  acquiescing  in  the  result  of  the  election,  al- 
though knowing  certain  votes  to  be  illegal,  they  will  not 
afterward  be  allowed  to  question  the  legality  of  the  election 
by  an  information.2  And  the  granting  and  refusing  leave  to 
file  an  information  in  behalf  of  a  private  person,  for  the 
usurpation  of  an  office  in  a  private  corporation,  is  regarded 
as  resting  within  the  discretion  of  the  court,  and  the  appli- 
cation in  such  case  should  show  clearly  that  the  office  in 
question  is  a  corporate  office.3 

§  659.  Long  acquiescence  on  the  part  of  relators  in  the 
exercise  by  respondents  of  a  corporate  franchise  may  be 
sufficient  to  bar  them  from  relief  by  information,  and  the 
fact  that  they  show  no  right  in  themselves,  or  in  any  other 
persons,  which  depends  upon  their  invalidating  respondent's 
title,  is  an  important  element  in  determining  whether  leave 
shall  be  granted  to  file  the  information,  and  these  circum- 
stances combining  the  application  will  be  denied.4  And  the 
conduct  of  the  relators,  as  well  as  their  motives  and  object, 
and  the  consequences  to  the  corporation  of  granting  leave  to 
file  the  information,  are  all  proper  elements  to  be  consid- 
ered by  the  court  in  passing  upon  the  application.5  So  the 
fact  that  the  relator  stands  in  the  same  situation  with  the 
respondent,  and  that  the  impeaching  of  respondent's  title 

1  State  v.  Lehre,  7  Eich.  234;  State        4  Rex  v.  Daws,  Burr.  2120.    See, 
v.  McNaugton,  56  Vt.  736.  also,  King  v.  Stacey,  1  T.  R.  1 ;  State 

2  State  v.  Lehre,  7  Rich.  234.  And    v.  Gordon,  87  Ind.  171. 

see  King  v.  Stacey,  1  T.  R.  1.  5Rex  v.  Daws,  Burr.  2120.    And 

3  Gunton  v.  Ingle,  4  Cranch  C.  C.    see  King  v.  Bond,  2  T.  R.  767. 
438. 
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must  necessarily  dissolve  the  corporation,  are  proper  circum- 
stances to  be  taken  into  consideration  by  the  court  in  re- 
fusing the  application.  But  it  would  seem  that  the  fact  of 
relator's  title  having  been  previously  attacked  by  a  similar 
information,  which  was  afterward  abandoned,  will  have  no 
weight  with  the  court  in  determining  whether  the  applica- 
tion shall  be  granted  or  refused.1  And  the  state  itself  is  not 
estopped  from  instituting  proceedings  in  quo  warranto 
against  a  private  corporation,  upon  the  ground  that  it  has 
been  recognized  as  a  corporation  by  a  municipality  of  the 
state.2 

§  660.  The  dissolution  of  a  corporation  and  the  revoca- 
tion of  its  franchises  are  generally  considered  matters  of 
legal  rather  than  of  equitable  cognizance,  and  unless  a  court 
of  chancery  is  especially  empowered  to  divest  a  corporation 
of  its  franchises,  the  more  appropriate  remedy  for  this  pur- 
pose is  by  an  information  in  the  nature  of  a  quo  warranto, 
whenever  there  is  a  body  corporate  de  facto  assuming  to 
act  in  that  capacity,  but  which  from  some  defect  is  not  au- 
thorized to  exercise  corporate  powers.8  And  the  fact  that 
the  state  is  interested  in  the  corporation  as  a  stockholder 
constitutes  no  sufficient  reason  why  it  should  not,  in  its  sov- 
ereign capacity,  proceed  against  the  corporation  by  an  in- 
formation to  procure  a  forfeiture  of  its  franchise.4 

§  661.  Some  conflict  of  authority  has  existed  in  this  coun- 
try as  to  the  effect  of  instituting  proceedings  against  a  cor- 
poration, eo  nomine,  as  an  admission  of  its  corporate  exist- 
ence. But  the  weight  of  authority  may  now  be  regarded  as 
sustaining  the  proposition  that  the  effect  of  filing  an  informa- 
tion against  a  corporation  by  its  corporate  name,  to  proem  v 
a  forfeiture  of  its  charter,  or  to  compel  it  to  disclose  by  what 
authority  it  exercises  its  corporate  franchise,  is  to  admit  the 
existence  of  the  corporation.  When,  therefore,  the  infor- 

1  King  v.  Bond,  2  T.  R.  767.  Backus,  33  111.  110;  Commomvc  .ilth 

2  Attorney-General  v.  Hanchett,  v.  James  River  Co.,  2  Va.  Cas.  190. 
42  Mich.  436.  4  Common  wealth  v.  James  River 

3  Baker     v.     Administrator     of  Co.,  2  Va.  Cas.  190. 
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mation  is  filed  against  the  respondent  in  its  corporate  name, 
and  process  is  issued  and  served  accordingly,  and  the  re- 
spondent appears  and  pleads  in  the  same  corporate  character, 
its  corporate  existence  can  not  afterward  be  controverted.1 
~Nor  is  it  necessary  in  such  case  that  respondent,  having 
pleaded  its  charter,  should  allege  a  performance  of  those 
acts  which  were  required  as  conditions  precedent  to  its  or- 
ganization and  legal  existence.2  If,  however,  the  action  is 
instituted  against  individuals,  charging  them  with  usurping 
the  privileges  and  franchises  of  a  body  politic  and  corporate, 
it  is  not  a  sufficient  return  by  such  respondents  to  show  the 
act  of  incorporation,  and  that  they  own  a  portion  of  the 
capital  stock  of  the  company,  being  members  thereof,  and 
that  as  such  members  in  connection  with  other  members 
they  have  exercised  the  franchises  in  question.  In  such 
case  the  return  should  also  show  that  the  respondents  are 
empowered  by  the  corporation  to  do  the  acts  in  question, 
and  that  their  action  is  binding  and  obligatory  upon  the 
corporation  itself,  since  otherwise  it  is  merely  their  individ- 
ual action.3  If,  however,  the  information  is  filed  against  a 
corporation  requiring  it  to  show  by  what  authority  it  exer- 
cises its  franchises,  it  is  a  sufficient  defense,  prima  facie,  to 
set  up  in  the  return  the  character  under  which  the  cprpora- 
tion  is  warranted  in  exercising  the  privileges  and  franchises 
which  it  is  charged  with  having  usurped,  since  the  charter 
shows  that  the  corporation  was  legally  created  in  the  first 

1  State  v.  Cincinnati  Gas  Light  the  respondent  is  actually  a  corpo- 

Co.,  18  Ohio  St.  262:  State  v.  Com-  ration,  but  only  that  by  that  name 

mercial  Bank  of  Manchester,   33  acts  have  been  done  as  alleged  in 

Miss.   474;    North  &  South  R.   S.  the  information,  and  the  respoud- 

Co.  v.  People,  147  111.  234;  People  ent  is  then  called  upon  to  show 

v.  Stanford,  77  Cal.  360.    See,  also,  by  what  authority  such  acts  have 

People  v.  City  of  Spring  Valley,  been  done. 

129  111.  169.    But  see,  contra,  Peo-  2  State  v.  Commercial  Bank  of 

pie  v.  Bank  of  Hudson,  6  Cow.  217,  Manchester,  38  Miss.  474.    And  see 

where  it  is  held  that  the  informa-  Attorney-General  v.  Michigan  State 

tion  in  such  case  is  merely  descrip-  Bank,  2  Doug.  359. 

tive,  and  the  use  of  the  corporate  3  State  v.  Brown,   33  Miss.   500. 

name  is  not  an  affirmation  that  See  S.  C.,  34  Miss.  688. 
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instance,  and  the  law  will  presume  its  continued  existence 
down  to  the  time  of  filing  the  information.1 

§  662.  "When  the  object  of  the  information  is  to  correct 
the  usurpation  of  a  corporate  office,  a  different  doctrine 
prevails  from  that  applicable  to  the  cases  above  considered. 
And  when  the  information  is  filed  for  the  usurpation  of  an 
office  in  a  corporation  not  created  by  a  special  charter,  but 
incorporated  under  the  general  law  of  the  state  for  that  pur- 
pose, the  existence  of  the  corporation,  as  such,  becomes  a  juris- 
dictional  fact,  which  must  be  clearly  set  forth  in  the  pleadingsr 
and  the  mere  allegation  of  corporate  existence  is  insufficient, 
being  only  a  conclusion  of  law  drawn  by  the  pleader.  The 
corporation  being  organized  under  the  general  law,  by  acts 
inpais,  the  mere  allegation  of  corporate  existence  can  not 
apprise  the  court  of  the  facts  constituting  such  corporate 
existence ;  and  until  this  is  shown  it  is  not  made  to  appear 
that  there  has  been  a  usurpation  of  any  office.2  And  under 


1  Attorney-General  v.  Michigan 
State  Bank,  2  Doug.  359. 

2  People  v.  De  Mill,  15  Mich.  164 
The  reasons  in  support  of  the  doc- 
trine of  the  text  are  very  clearly 
laid  down  in  the  opinion  of  Mr. 
Justice  Cooley  as  follows:  "When 
any  person  or  association  of  per- 
sons is  charged  with  usurping  the 
franchise  of  a  corporation,  it  is 
sufficient  for  the  attorney-general 
to  call  upon  them,  in  general  terms, 
to  show  by  what  authority  they 
claim  the  right  to  exercise  such 
franchise ;  but  when  the  very  nat- 
ure of  the  proceeding  is  such  as 
to  assume  the  actual  existence  of  a 
corporation,  and  it  is  alleged  that 
defendants  usurp  some  authority 
therein,  no    ground  whatever    is 
shown  for  calling  upon  defendants 
to    show  their    right   until   it  is 
made  to  appear  that  a  corporation 
exists.    The  claim  to  a  corporate 


franchise,  which  does  not  exist  in 
fact,  may  be  a  great  public  wrong, 
demanding  immediate  redress;  but 
the  claim  to  an  office  in  a  corpora- 
tion which,  has  no  existence  can 
hardly  be  a  matter  of  public  con- 
cern, unless  accompanied  with  the 
attempt  to  exercise  a  corporate 
franchise;  in  which  case  the  rem- 
edy would  be  an  information,  not 
for  the  unlawful  intrusion  into  an 
office,  but  for  the  usurpation  of 
the  franchise.  The  information  in 
a  case  like  the  present  must,  there- 
fore, show  that  a  corporation  ex- 
ists; for  until  that  is  shown  it  is 
not  made  to  appear  that  there  is 
any  office  into  which  the  defend- 
ants can  intrude.  The  precedents 
in  proce'edings  against  public  offi- 
cers are  not  applicable,  in  all  par- 
ticulars, to  the  case  before  us; 
since  those  are  cases  where  the 
courts  must  judicially  take  notice 
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a  statute  authorizing  the  proceeding  when  any  association 
or  number  of  persons  act  within  the  state  as  a  corporation 
without  being  incorporated,  the  action,  if  brought  to  test  the 
validity  of  the  charter  of  an  alleged  corporation,  is  properly 
brought  against  the  persons  who  compose  its  governing 
body.  In  such  case  it  is  not  necessary  that  all  the  share- 
holders, who  are  numerous  and  some  of  whom  are  non- 
residents, should  be  joined  as  defendants;  nor  is  the  corpo- 
ration itself  a  proper  party  defendant.1  If  the  action  is 
brought  to  dissolve  a  corporation  because  of  non-compliance 
with  the  statutory  conditions  necessary  to  its  organization, 
the  joinder  of  the  corporation,  eo  nomine,  as  a  defendant, 
with  an  averment  that  it  is  a  corporation  de  facto,  but  not 
de  jure,  will  not  prevent  the  state  from  questioning  its  cor- 
porate character  and  existence.  And  in  such  case,  the  stat- 
ute requiring  the  articles  of  incorporation  to  be  subscribed 
and  acknowledged  by  a  given  number  of  persons,  their  ac- 
knowledgment by  a  less  number  is  a  fatal  defect,  and  a 
petition  setting  forth  these  facts  states  a  sufficient  cause  of 
action  to  warrant  a  judgment  of  dissolution.2 

§  662<z.  While  the  filing  of  an  information  against  a  cor- 
poration by  its  corporate  name  is  treated  as  admitting  its 
corporate  existence  de  facto,  its  legal  right  to  exist  is  not 
thereby  admitted,  nor  the  right  to  exercise  any  other  fran- 
chise specified  in  the  information.  And  when,  in  such  case, 
a  charter  or  statute,  regular  upon  its  face,  is  pleaded  by 
respondent  as  its  warrant  for  the  exercise  of  the  franchise  in 
question,  it  is  competent  for  relator  to  show  by  way  of  repli- 
cation that  respondent  has  forfeited  its  charter  by  its  own  act, 
or  to  show  that  the  charter  does  not  confer  the  particular 
franchise  in  dispute.  And  if,  in  such  case,  it  is  shown  that 
the  charter  does  not  confer  the  right  to  exercise  the  particular 
franchise,  judgment  of  ouster  as  to  such  franchise  may  be 
rendered.3 

of  the  existence  of  the  officers,  and  2  People  v.  Montecito  Water  Co., 

no   allegations   are   necessary  to  97  Cal.  276. 

show  how  they  were  created."  3  State  v.  Pennsylvania  &  O.  C. 

1  State  v.  Webb,  97  Ala.  111.  Co.,  23  Ohio  St.  121. 
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§  663.  When  the  proceedings  are  instituted  against  cer- 
tain persons  named,  and  others  alleged  to  be  too  numerous 
•to  be  included  in  the  record,  charging  them  with  usurping 
the  franchises  of  a  corporation,  and  the  respondents  named 
plead  the  existence  of  the  corporation  with  full  right  to  use 
the  franchises  in  question,  and  allege  that  they  are  directors, 
but  neither  admit  nor  deny  the  allegations  that  they  as- 
sume to  be  members  of  the  corporation,  except  in  so  far  as 
they  admit  that  they  assume  to  act  as  directors,  the  court 
will,  in  the  absence  of  evidence  to  the  contrary,  regard  them 
as  claiming  to  be  members  of  the  corporation,  and  will  con- 
sider their  plea  as  a  plea  in  behalf  of  all  the  respondents.1 

§  664.  The  doctrine  may  now  be  regarded  as  well  estab- 
lished, that  an  information  in  the  nature  of  a  quo  warranto 
is  the  appropriate  remedy  against  persons  usurping  the  fran- 
chises and  privileges  of  a  board  of  trustees  or  vestrymen  of 
an  incorporated  church  association.2  And  an  information 
against  the  trustees  of  a  church,  charging  them  with  having 
wrongfully  usurped  their  office  and  with  having  unlawfully 
taken  possession  of  the  church  property,  excluding  the  re- 
lators,  the  duly  elected  and  qualified  trustees,  therefrom, 
states  a  sufficient  cause  of  action.3  And  it  is  to  be  observed 
that  in  cases  involving  the  right  of  appointment  to  offices 
of  trust  which  are  controlled  by  and  subject  to  the  au- 
thority of  ecclesiastical  tribunals,  or  denominational  and 
sectarian  authorities,  the  civil  courts  are  sometimes  obliged, 
from  the  nature  of  the  case,  to  follow  and  be  guided  by  the 
decisions  of  the  ecclesiastical  tribunals,  as  to  the  qualifica- 
tions for  the  offices  in  question,  and  they  may  be  governed 
by  the  action  of  such  tribunals  in  passing  upon  the  questions 
presented  by  the  information.  Thus,  when  it  is  provided  by 
the  charter  of  an  educational  institution  that  vacancies  in 

1  State  v.  Sherman,  22  Ohio  St.  art,  6  Houst.  859.    And  see  State  v. 

411.  Farris,  45  Mo.  183.    But  see  People 

,    2  Commonwealth  v.  Arrison,  15  S.  v.  Nappa,  80  Mich.  484 

&  R.  127;  Commonwealth  v.  Gra-  3  Creek  v.  State,  77  Ind.  180. 
ham,  64  Pa.  St.  339;  State  v.  Stew- 
40 
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its  trustees  shall  be  filled  by  a  certain  presbytery  of  a  church, 
in  determining  what  body  is  entitled  to  fill  such  vacancies 
the  civil  courts  will  be  governed  by  the  decision  of  the  su- 
preme judicature  of  that  church  having  jurisdiction  of  the 
matter,  and  if  it  has  decided  that  the  presbytery  claiming 
the  right  to  fill  the  appointment  is  no  longer  connected  with 
the  church,  such  decision  will  be  considered  final  in  proceed- 
ings by  information  against  the  trustees.1 

§  665.  While,  as  we  have  just  seen,  the  jurisdiction  by 
information  in  the  nature  of  a  quo  warranto  is  properly  exer- 
cised against  persons  usurping  ofiices  in  religious  incorpora- 
tions, it  does  not,  in  this  country,  extend  to  ministers  of 
churches.  The  position  of  a  minister  is  considered  by  the 
courts  as  in  no  sense  a  public  office,  neither  is  it  in  any  man- 
ner connected  with  the  administration  of  justice,  nor  is  it  a 
right  or  franchise  belonging  to  the  state,  each  religious  asso- 
ciation being  left  to  the  management  of  its  own  concerns 
without  control  by  the  state,  save  where  civil  and  property 
rights  are  involved.  Hence  an  information  will  not  lie  to 
show  by  what  authority  one  exercises  the  functions  of  a 
minister  in  a  religious  incorporation,  especially  when  the 
person  seeking  the  aid  of  the  court  and  the  respondent  do 
not  claim  under  the  same  act  of  incorporation.2 

§  666.  Upon  the  question  of  what  constitutes  such  a  sur- 
render of  corporate  rights  as  to  amount  to  a  forfeiture  of  the 
franchise  warranting  judgment  of  ouster,  the  general  rule  is 
laid  down  that  the  suffering  an  act  to  be  done  which  de- 
stroys the  end  and  aim  for  which  the  corporation  was  cre- 
ated is  equivalent  to  a  direct  surrender  of  its  franchise. 
Thus,  when  it  is  alleged  in  the  information  that  the  respond- 
ent, a  banking  association,  has  assigned  and  transferred  so 
much  of  its  property  as  to  render  it  unable  to  continue  bank- 
ing operations,  a  sufficient  case  is  presented  to  warrant  a 
forfeiture.8  When  a  misuser  is  relied  upon  as  the  founda- 

1  State  v.  Farris,  45  Mo.  183.  *  People  v.  Bank  of  Hudson,  ft 

2  Commonwealth  v.  Murray,  11  S.    Cow.  217. 
&  R.7a 
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tion  for  proceedings  to  procure  a  forfeiture  of  the  corporate 
franchise,  it  must  appear  that  there  has  been  such  a  neglect 
or  disregard  of  the  corporate  trust,  or  such  a  perversion  of 
it  to  private  purposes,  as  in  some  manner  to  lessen  the  utility 
of  the  corporation  to  those  for  whose  benefit  it  was  insti- 
tuted, or  to  work  some  public  injury.  In  other  words,  the 
misuser  must  be  in  some  sense  a  misdemeanor  in  violation 
of  the  trust.1  The  fact  that  a  corporation  has  committed 
acts  ultra  vires  is  not,  of  itself,  sufficient  ground  for  forfeit- 
ing its  franchises.  Such  acts,  to  warrant  judgment  of  dis- 
solution, should  be  so  substantial  and  so  continued  as  to 
amount  to  a  clear  violation  of  the  conditions  upon  which  the 
corporate  franchises  were  granted,  and  they  should  so  de- 
range or  destroy  the  business  of  the  corporation  that  it  no 
longer  fulfills  the  purposes  for  which  it  was  created.2  But 
when  a  corporation,  chartered  to  maintain  an  institution  of 
learning,  had  for  a  period  of  ten  years  before  the  filing  of 
the  information  ceased  to  discharge  such  functions,  and  had 
sold  its  buildings,  which  were  removed  from  the  premises, 
and  had  attempted  to  sell  its  lands,  these  acts  were  held  to 
constitute  such  abandonment  of  its  corporate  franchises  as 
to  warrant  judgment  of  ouster.3 

§  667.  To  constitute  a  nonuser  of  the  franchise  a  suffi- 
cient ground  for  a  forfeiture  upon  an  information  in  quo 
warranto  there  must  be  a  total  nonuser,  and  in  the  case  of  a 
banking  association  a  mere  refusal  to  pay,  unless  arising 
from  continued  insolvency,  is  no  ground  for  a  forfeiture.4 
And  it  is  important  to  observe  that  the  right  to  prosecute 
for  a  forfeiture  ceases  with  the  cause  upon  which  the  infor- 
mation is  based.  When,  therefore,  an  information  is  filed 
against  a  banking  corporation  for  a  forfeiture  of  itsfran- 

1  State    v.  Real  Estate  Bank,  5  6  Cow.  211;  People  v.  Bank  of  II  u.i- 
Ark.  595.  son,  6  Cow.  217.    As  to  the  effect  of 

2  State  v.  Minnesota  T.  M.  Co.,  40  long  nonuser  of  its  franchise's,  in  a 
Minn.  213.  proceeding  in  quo  warranto  ag:iin>t 

3  Edgar    Collegiate    Institute  v.  a  corporation  to  procure  its  disso- 
1  fimly,  142  111.  363.  lution,  see  State  v.  Pipher,  28  Ka n. 

4  People  v.  Bank  of  Washington,  127. 
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chise  because  of  insolvency,  although  the  corporation  has 
actually  been  in  an  insolvent  condition,  yet  if  the  proceed- 
ings are  not  taken  until  after  it  has  again  become  solvent, 
respondent  is  entitled  to  judgment  upon  a  demurrer  pre- 
senting this  question.1 

§  667#.  While  the  general  rule  is  well  established  that  in 
proceedings  in  quo  warranto  the  respondent,  claiming  the 
right  to  exercise  the  franchise  in  question,  must  prove  his 
title  thereto,  the  state  being  required  to  prove  nothing,  yet 
when  it  is  admitted  that  respondent  has  had  a  good  title  to 
the  franchise,  the  proceeding  being  based  upon  an  alleged 
abandonment  and  forfeiture,  the  affirmative  of  such  issue 
and  the  burden  of  proof  are  with  the  state.  Especially  is 
this  true  under  a  statute  requiring  that  the  issues  in  pro- 
ceedings in  quo  warranto  shall  be  tried  as  in  other  civil 
causes.2  So  when  the  abuse  and  misuser  of  corporate  fran- 
chises are  relied  upon  as  a  ground  of  forfeiture,  it  is  incum- 
bent upon  the  state  to  charge  and  to  prove  such  facts.3  But 
upon  an  information  to  determine  the  right  to  exercise  the 
franchise  of  a  toll  road,  the  fact  of  the  exercise  by  defendant 
of  such  franchise  being  admitted,  the  burden  of  showing  its 
authority  for  such  use  rests  upon  the  defendant.4  And  when 
defendants  are  charged  with  exercising  the  franchise  of  op- 
erating a  ferry,  it  is  incumbent  upon  them  to  show  a  clear 
legal  title,  or  right  to  its  use,  and  it  is  insufficient,  as  against 
the  state,  to  show  a  defective  title,  or  a  mere  equitable  right 
to  a  title.5 

§  668.  The  information  will  not  be  granted  to  disturb 
the  affairs  of  a  corporation  in  behalf  of  persons  who  show 
no  injury  to  their  franchise,  and  upon  the  ground  of  a  mere 
mistake  upon  the  part  of  the  corporate  officers,  there  being 
no  usurpation  and  no  new  privilege  or  franchise  being  ac- 

1  People  v.  Bank  of  Niagara,  6  »  State  v.  Talbot,  123  Mo.  69. 
Cow.  196;  People  v.  Bank  of  Hud-  4  People  v.  Volcano  C.  T.  E.  Co., 
son,  Ib.  217.  100  Cal.  87. 

2  State  v.  Haskell,  14  Nev.  209.  »Gunterman   v.  People,  138'IIL 
See,  also,  North  &  South  R.  S.  Co.  518. 

r.  People,  147  111.  234 
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quired.1  And  it  is  an  additional  ground  for  refusing  to  inter- 
pose in  such  a  case,  that  the  persons  complaining  were  pres- 
ent and  acquiesced  in  the  action  of  which  they  complain.2 

§  669.  As  regards  the  effect  of  proceedings  by  informa- 
tion, upon  an  action  already  pending  at  law  in  the  ordinary 
form  against  the  same  corporation,  it  is  held  that  the  pend- 
ency of  the  information  does  not  of  itself  confer  any  right 
to  quash  upon  motion  the  proceedings  in  the  action  at  la\v. 
Such  a  motion  to  quash,  being  allowable  only  for  defects 
appearing  on  the  face  of  the  proceedings,  can  not  therefore 
be  sustained  because  of  the  subsequent  institution  of  pro- 
ceedings by  information  against  the  same  corporation.3 

§  670.  The  information  will  not  be  allowed  when  its  ob- 
ject is  to  attack  a  charter  granted  by  the  sovereign,  by 
assailing  the  title  of  an  officer  appointed  under  the  charter, 
and  who  is  in  actual  possession  of  his  office.4  And  a  corpo- 
ration can  only  be  ousted  from  the  exercise  of  franchises  be- 
yond the  scope  of  its  charter,  in  a  proceeding  to  which  it  is 
a  party ;  and  this  will  not  be  done  upon  an  information 
against  the  officers  alone  of  the  corporation.8  Nor  will  the 
remedy  b}7  information  be  extended  to  the  case  of  a  mere 
servant  of  a  corporation,  who  exercises  no  functions  or  au- 
thority under  the  sovereign  power.6  And  when  the  purpose 
of  the  information  is  to  prevent  the  unlawful  exercise  of 
corporate  franchises,  the  action  should  be  brought  against 
the  corporation  as  such,  and  not  against  its  officers  or  agents 
alone.7  And  when  a  forfeiture  of  corporate  franchises  is 
sought  because  of  their  misuser  or  nonuser,  the  corporation 
itself  is  the  only  proper  or  necessary  party  defendant,  and 
its  individual  members  should  not  be  joined  as  parties  to  the 
action.8 

King  v.  Stacey,  1  T.  R.  1.  5  State  u  Taylor,  25  Ohio  St.  OTH 

2  King  v.  Stacey,  1  T.  R.  1.  6  King  v.  Corporation  of  Beilt-  >n  I 

3  Commercial  Bank  v.  McCaa,  10    Level,  6  East,  356. 

Miss.  720.  7 State  v.  Somerby,  42  Minn.  .v>. 

4  Queen  v.  Taylor,  11  Ad.  &  R        8  State  v.  Atchison  &  N.  R  Co., 
949.  24  Neb.  143. 
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§  671.  "When  the  information  is  brought  for  the  purpose 
of  testing  the  right  to  an  office  in  a  private  corporation,  the 
proceedings  of  the  board  of  directors  of  the  corporation  in 
the  removal  and  appointment  of  officers,  within  the  scope 
of  their  powers,  are  to  be  presumed  correct  until  the  contrary- 
is  shown.  Every  reasonable  intendment  is  made  in  favor  of 
the  regularity  and  correctness  of  such  proceedings,  and  the 
burden  of  proof  therefore  rests  upon  him  who  assails  their 
correctness.1 

§  672.  A  clause  in  the  charter  of  an  incorporated  com- 
pany providing  that  it  shall  not  be  dissolved  before  a  certain 
specified  time,  or  until  all  its  debts  are  paid,  does  not  secure 
to  the  corporation  immunity  from  a  dissolution  by  a  seizure 
of  its  franchises  upon  proceedings  by  information.  Such  a 
clause  is  regarded  rather  as  a  right  retained  by  the  state 
than  as  a  privilege  granted  to  the  corporation,  being  in- 
tended only  to  prevent  its  voluntary  dissolution  before  the 
expiration  of  its  charter,  without  payment  of  its  debts.2 

§  673.  Upon  a  quo-warranto  information  to  test  the  title 
of  directors  of  an  incorporated  company,  a  plea  by  the  re- 
spondents setting  up  the  fact  of  their  resignation  and  the 
appointment  and  qualification  of  their  successors  constitutes 
no  answer  to  the  information.  If  such  a  defense  were  to  be 
allowed  it  would  be  in  the  power  of  respondents,  by  succes- 
sive resignations,  to  render  the  proceedings  wholly  ineffect- 
ual. And  such  a  case  is  clearly  distinguishable  from  cases 
where  the  term  of  office  expires  pending  the  proceedings.3 

§  674.  "When  the  information  is  sought  to  try  the  title 
to  corporate  offices,  the  court,  in  determining  who  was  actu- 
ally elected  to  the  office,  will  not  give  the  same  effect  to 
votes  offered  but  not  received  as  is  given  to  votes  actually 
received  by  the  judges  of  election.  It  can  only  oust  the  re- 
spondents from  the  office  which  they  assume  to  hold,  if  they 
have  not  been  legally  elected  thereto,  and  afford  the  party 

'State  v.  Kupferle,  44  Mo.  154.  3 State  v.  McDaniel,  22  Ohio  St. 

2  State  Bank  of  Indiana  v.  State,    354. 
1  Blackf.  267. 
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whose  votes  were  improperly  rejected  an  opportunity  of 
voting  at  another  election.1 

§  675.  As  regards  the  time  when  the  proceedings  should 
be  instituted  to  test  the  title  to  a  corporate  office,  while  it 
is  conceded  that  if  the  information  is  brought  before  the 
expiration  of  the  term  of  office  it  may  be  continued  and  de- 
termined after  its  expiration,  yet  the  rule  is  otherwise  when 
the  term  of  office  has  already  expired,  and  the  title  to  a  de- 
funct office  will  not  be  tried  in  a  proceeding  instituted 
against  the  successor  in  office.2 

§  676.  When  the  information  charges  respondents  as  in- 
dividuals with  having  usurped  and  exercised  the  privileges 
of  a  banking  corporation,  and  they  plead  a  disclaimer  of 
any  right  to  use  and  enjoy  the  franchises  mentioned  in  the 
information,  together  with  a  plea  of  not  guilty  allowed 
them  by  statute,  if  the  prosecution  introduces  evidence  tend- 
ing to  show  the  exercise  of  the  franchises  in  question  by 
the  respondents  as  individuals,  it  is  competent  for  them  to 
show  by  proper  evidence  that  the  corporation  was  duly 
organized  by  law,  and  that  they  did  the  acts  in  question, 
not  in  their  individual  capacity,  but  as  officers  of  the  cor- 
poration.3 But  upon  an  information  charging  respondents 
with  unlawfully  assuming  to  act  as  a  railway  corporation, 
proof  by  respondents  that  articles  of  association  were  tiled 
in  accordance  with  the  incorporation  laws  of  the  state,  and 
that  the  amount  of  capital  stock  required  by  law  was  sub- 
scribed, is  not  conclusive  as  against  the  state.4  But  under 
a  statute  requiring  a  corporation  to  keep  its  corporate  books 
at  its  principal  office  within  the  state,  subject  at  all  times  to 
inspection  by  its  shareholders,  the  keeping  of  its  books  at 
its  office  in  another  state  is  not  sufficient  ground  for  judg- 
ment of  ouster,  when  they  have  been  produced  at  the  oilkv 

1  State  v.  McDaniel,  22  Ohio  St.  4  Holman  v.  State,  105  Ind.  :>ti'.). 
854  And  in  this  case,  it  appearing  that 

2  Commonwealth  v.  Smith,  45  Pa.  the  subscribers  to  the  capital  stock 
St.  59.  were  largely  insolvent,  judgment 

3  State  v.  Brown,  84  Miss.  688.  of  ouster  was  rendered. 
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within  the  state  whenever  required  by  any  shareholder,  or 
other  person  entitled  to  their  inspection.1 

§  677.  The  legality  of  the  election  of  trustees  of  a  pri- 
vate corporation,  such  as  a  cemetery  association,  and  their 
consequent  right  to  conduct  the  affairs  of  the  corporation, 
will  not  be  determined  by  bill  in  chancery,  such  a  case 
being  regarded  as  one  which  falls  appropriately  within  the 
jurisdiction  of  the  common-law  courts  by  proceedings  in  the 
nature  of  quo  warranto.2 

§  677a.  An  information  in  quo  warranto  will  lie  against 
a  railway  company  for  a  breach  of  its  duty  to  keep  its 
principal  place  of  business  and  its  records  and  the  residence 
of  its  officers  within  the  state  in  which  it  is  incorporated.3 
But  when  it  is  sought  to  forfeit  the  franchise  of  a  railway 
company  for  alleged  non-compliance  with  the  terms  of  its 
grant,  it  should  appear  that  the  company  is  in  default  in  the 
matters  which  are  claimed  as  the  ground  of  forfeiture.4 
Under  a  statute  providing  that,  whenever  any  railway  com- 
pany shall  for  one  year  suspend  its  lawful  business,  it  shall 
be  deemed  to  have  forfeited  its  franchises  and  may  be  dis- 
solved, a  company  which  has  sold  its  entire  line  of  road, 
and  which  for  more  than  four  years  has  neither  owned  nor 
operated  a  road  within  the  state,  has  so  far  forfeited  its 
franchises  by  breach  of  its  duty  to  the  public  as  a  common 
carrier  as  to  entitle  the  state  to  judgment  of  ouster.  And 
in  such  case,  the  fact  that  the  company  still  retains  title  to 
certain  lands  held  under  land  grants  will  not  prevent  judg- 
ment of  ouster.5  But  when  the  attorney-general  seeks  to 
file  an  information  against  a  railway  company  to  determine 
its  right  to  exercise  certain  franchises  and  privileges,  a  judg- 
ment in  favor  of  the  company  in  a  former  proceeding  in 

1  North  &  South  R.  S.  Co.  v.  Peo-  *  Harris  v.  M.  V.  &  S.  I.  E.  Co., 
pie,  147  111.  234  51  Miss.  602. 

2  Hullman  v.  Honcomp,  5  Ohio  5  State  v.  Minnesota  C.  R.  Co.,  36 
St.  237.  Minn.  246. 

3  State  v.  Milwaukee,  L.  S.  &  W. 
R.  Co.,  45  Wis.  579. 
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chancery,  brought  by  the  attorney-general  to  enjoin  the  ex- 
ercise of  the  same  franchises,  will  be  considered  res  judi- 
cata  upon  the  questions  in  issue  and  a  bar  to  the  filing  of 
the  information.1 

§  6775.  Proceedings  in  quo  warranto  may  be  maintained 
to  prevent  a  railway  company,  incorporated  under  the  laws 
of  the  state,  from  making  an  unjust  discrimination  in  its 
charges  for  the  transportation  of  freight  as  between  differ- 
ent shippers.  And  the  action  will  lie  in  such  case,  although 
the  company  is  engaged  in  the  business  of  interstate  com- 
merce, and  although  such  discrimination  relates  to  that  class 
of  business.2 

§  677c.  "When  substantially  all  the  shareholders  of  a  cor- 
poration enter  into  an  agreement  for  the  transfer  of  their 
stock,  with  its  voting  power  and  the  control  of  the  corpora- 
tion, to  an  association  transacting  business  in  a  foreign  state, 
for  the  purpose  of  establishing  in  such  association  a  monop- 
oly throughout  the  entire  country  of  the  business  of  dealing 
in  a  standard  article  of  use  and  of  commerce,  the  act  may 
be  treated  as  that  of  the  corporation,  rather  than  of  its  in- 
dividual shareholders.  And  in  such  case  an  information  may 
be  maintained  against  the  corporation,  and  judgment  may 
be  rendered  ousting  it  from  the  right  to  make  and  to  per- 
form the  agreement  in  question.3 

1  Attorney-General  v.  Chicago  &  franchise,  privilege  or  right  con- 
E.  R.  Co.,  112  111.  520.  ferred  upon  it  by  law,  or  when  it 

2  State  v.  Cincinnati,  N.  O.  &  T.  claims   or  holds    by  contract,  or 
P.  R.  Co.,  47  Ohio  St.  130.    The  ac-  otherwise,  or  has  exercised  a  fran- 
tion  was  brought  under  a  statute  chise,  privilege  or  right  in  contra- 
authorizing  proceedings  in  quo  war-  vention  of  law." 

ranto  to  be  brought  against  a  cor-  8  State  v.  Standard  Oil  Co.,  49 
poration  "  when  it  has  misused  the  Ohio  St  137. 
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§  678.  The  propriety  of  a  quo-warranto  information  to 
correct  usurpations  of  the  franchises  of  municipal  corpora- 
tions, as  well  as  to  determine  the  title  by  which  such  bodies 
exercise  their  franchises,  has  long  been  recognized  in  Eng- 
land. Indeed,  the  jurisdiction  by  information  in  the  nature 
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of  a  quo  warranto,  as  exercised  in  that  country,  has  been 
almost  wholly  confined  to  cases  affecting  offices  or  franchises 
in  municipalities,  and  the  English  reports  afford  but  fe\v  in- 
stances where  the  remedy  has  been  applied  to  private  or 
trading  corporations,  and  still  fewer  where  it  has  been  in- 
voked to  determine  questions  of  disputed  title  to  public  office. 
In  the  United  States  the  information  has  been  less  fre- 
quently employed  against  municipal  corporations,  although 
the  propriety  of  the  remedy  in  such  cases  is  satisfactorily 
established.1 

§  679.  In  England  the  information  was  formerly  employed 
when  it  was  desired  to  seize  into  the  hands  of  the  crown  the 
franchises  and  liberties  of  any  municipal  corporation,  and  the 
remedy  was  freely  resorted  to  by  Charles  II  and  James  II 
for  this  purpose.  Indeed,  the  jurisdiction  by  quo-warranto 
information  during  the  reign  of  these  monarchs  was  em- 
ployed exclusively  to  strengthen  the  power  of  the  crown,  at 
the  expense  of  the  principal  municipalities  throughout  the 
kingdom,  and  it  was  invoked  upon  the  most  frivolous  pre- 
texts, and  judgments  of  forfeiture  and  seizure  were  had  in 
many  cases  affecting  the  oldest  and  wealthiest  municipal- 
ities in  the  kingdom.  These  extraordinary  proceedings 
reached  their  culmination  in  the  case  of  the  city  of  London, 
decided  in  the  thirty-fifth  year  of  Charles  II,  in  which  judg- 
ment of  forfeiture  of  the  entire  franchises  of  the  city  was 
pronounced,  and  they  were  seized  into  the  hands  of  the 
crown.2  The  case  has  never  been  regarded  as  a  precedent 
in  England,  and  the  judgment  was  reversed  by  a  subsequent 

1  See  upon  the  general  subject  of  rant,  the  liberties  and  privileges, 
quo  warranto  to  municipal  corpora-  first,  of  being  a  body  corporate  and 
tions,  Dillon  on  Municipal  Corpora-  politic,  by  the  name  of  mayor* and 
tions,  ch.  21,  where  a  valuable  col-  commonalty  and  citizens  of  the  city 
lection  of  cases  may  be  found.  of  London;  second,  of  having  and 

2  Rex  v.  City  of  London,  Hilary  electing  sheriffs  of  the  city  and 
Term,  35  Charles  II,  3  Harg.  State  county  of  London  and  county  of 
Trials,   545.     The   information  in  Middlesex;  third,  that  the  mayor 
this  case  set  forth  that  the  mayor,  and  aldermen  should  be  justices  of 
commonalty  and  citizens  of  Lon-  the  peace  and  hold  sessions  of  the 
don  claimed  and  used,  without  war-  peace.    To  these  several  charges  of 
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act  of  parliament,  which  also  .provided  that  the  franchises 
of  the  city  should  never  be  seized  for  any  misdemeanor  or 
forfeiture.1 


usurpation,  the  municipal  authori- 
ties pleaded  in  substance,  first,  that 
they  were-a  body  corporate,  etc.,  by 
prescription,  and  second,  by  divers 
charters  from  the  crown,  under 
which  they  justified  the  use  of  the 
franchises  in  question.  The  attor- 
ney-general replied,  denying  that 
they  were  a  body  corporate,  and 
pleading,  first,  that  they  had  ille- 
gally exacted  money  from  the  king's 
subjects  by  a  pretended  by-law, 
levying  charges  upon  persons  sell- 
ing provisions  in  the  public  mar- 
kets; second,  that  the  respondents 
had  voted  to  exhibit  a  certain  peti- 
tion to  the  king  setting  forth  that, 
I  iy  the  prorogation  of  parliament, 
the  prosecution  of  public  justice  of 
the  kingdom  had  received  inter- 
ruption. To  this  the  municipal  au- 
thorities pleaded  several  pleas  by 
way  of  rejoinder,  and  protested  that 
no  act,  deed  or  by-law  made  by  the 
mayor,  aldermen  and  common 
council  was  the  act  or  deed  of  the 
body  corporate.  They  also  rejoined 
that  the  tolls  imposed  upon  persons 
coming  to  market  were  reasonable 
and  just,  and  that  the  city  was  fully 
authorized  to  exact  such  tolls  to 
provide  for  the  expenses  of  main- 
taining the  markets,  the  right  to  ex- 
act tolls  being  founded  upon  pre- 
scription. Other  pleadings  followed 
on  both  sides,  but  the  above  suffi- 
ciently indicate  the  issues  pre- 
sented. The  case  was  exhaustively 
argued  both  for  the  crown  and  for 
the  city,  the  principal  burden  of  the 
argument  turning  upon  the  ques- 
tion whether  the  municipal  fran- 


chises could  be  forfeited  and  seized 
into  the  king's  hands.  The  court 
were  unanimously  of  opinion: 
"1.  That  a  corporation  aggregate 
might  be  seized.  That  the  statute 
28  E.  3,  cap.  10,  is  express,  that  the 
franchises  and  liberties  of  the  city, 
upon  such  defaults,  should  be  taken 
into  the  king's  hands.  And  that 
bodies  politic  may  offend  and  be 
pardoned  appears  by  the  general 
act  of  pardon,  12  Car.  2,  whereby 
corporations  are  pardoned  all 
crimes  and  offenses.  And  the  act 
for  regulating  corporations,  13  Car. 
2,  which  provides  that  no  corpora- 
tion shall  be  avoided  for  anything 
by  them  misdone  or  omitted  to  be 
done,  shows  also  that  their  charters 
may  be  avoided  for  things  by  them 
misdone,  or  omitted  to  be  done. 

2.  That  exacting  and  taking  money 
by  the  pretended  by-law  was  extor- 
tion, and  a  forfeiture  of  the  fran- 
chise    of    being     a    corporation. 

3.  That  the  petition  was  scandal- 
ous and  libelous,  and  the  making 
and    publishing    it    a    forfeiture. 
4  That  the  act  of  the    common 
council  was  the  act  of  the  corpora- 
tion.   5.  That  the  matter  set  forth 
in  the  record  did  not  excuse  or 
avoid  those  forfeitures  set  forth  in 
the  replication.    6.  That  the  infor- 
mation was  well  founded.     And 
gave  judgment  that  the  franchise 
should  be  seized  into  the   king's 
hands,  but  the  entry  thereof  res- 
pited till  the  king's  pleasure  was 
known  in  it." 

i  2  William  &  Mary,  ch.  8,  9  Eng- 
lish Statutes  at  Large,  79. 
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§  680.  In  this  country  it  is  believed  that  no  instances  can 
be  found  where  the  charter  or  franchises  of  a  municipal  cor- 
poration have  been  forfeited  or  seized  upon  proceedings  in 
quo  warranto  on  account  of  misconduct  of  corporate  offi- 
cers. The  privileges  and  franchises  granted  by  charter  to 
municipal  bodies,  under  the  American  system,  are  deemed 
rather  for  the  benefit  of  the  people  of  the  municipality  than 
for  its  officers,  or  for  the  corporation  as  such.  Hence  the 
courts  will  not  permit  usurpations  on  the  part  of  municipal 
officers,  or  contests  between  such  officers  as  to  their  relative 
functions  and  powers,  to  be  used  as  the  foundation  for  pro- 
ceedings in  quo  warranto  to  forfeit  the  franchises  of  the 
municipality.  The  charter  being  the  charter  of  the  people, 
their  rights  and  privileges  are  not  to  be  taken  away  because 
of  contests  between  corporate  officers  as  to  their  relative 
rights,  since  any  usurpation  on  the  part  of  such  officers  may 
be  corrected  by  suitable  process,  without  resorting  to  a  for- 
feiture of  the  franchises  and  liberties  of  the  citizens  and 
corporators.1 

1  Commonwealth  v.  City  of  Pitts-  and  alleges  that  by  the  ordinance 
burgh,  14  Pa.  St.  177.  See,  also,  of  the  councils  which  repeals  a  cer- 
Dillon  on  Municipal  Corporations,  tain  prior  ordinance,  passed  in  1831, 
§  720.  In  Commonwealth  v.  City  vesting  in  the  mayor  the  appoint- 
of  Pittsburgh,  the  doctrine  of  the  ment  of  the  night-watch  and  pa- 
text  was  very  clearly  enunciated  trol;  also  by  vesting  the  appoint- 
in  the  opinion  of  the  court,  by  Mr.  ment  of  said  watch  in  a  committee 
Justice  Coulter,  as  follows:  "The  of  councils,  and  finally  by  the  ap- 
attorney-general  is  required  by  the  pointment  of  the  night-watch  by 
third  section  of  the  act  in  relation  the  councils  themselves,  the  said 
to  writs  of  quo  warranto,  passed  corporation  has  claimed  to  use, 
16th  of  June,  1836,  whenever  he  and  has  used  unlawfully,  liberties 
shall  believe  that  any  corporation  and  franchises  not  belonging  to  it; 
has  forfeited  its  corporate  rights,  and  all  which  privileges  the  said 
privileges  or  franchises,  to  file  a  corporation  has  usurped  against 
suggestion  and  to  proceed  to  the  the  commonwealth,  etc.;  and  a 
determination  of  the  matter,  and  rule  was  granted,  at  his  instance, 
in  pursuance  of  this  power  he  has  against  the  corporation,  to  show 
filed  this  suggestion  against  the  cause  why  a  writ  of  quo  warranto 
corporation  of  the  mayor,  alder-  should  not  issue  against  the 
men  and  citizens  of  Pittsburgh;  corporation,  commanding  them 
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§  681.  The  statute  of  Anne  extended  the  remedy  by  quo- 
•warranto  information,  which  had  before  been  considered 
much  in  the  nature  of  a  prerogative  one,  to  private  citizens 
desiring  to  test  the  title  of  persons  usurping  or  executing 
municipal  offices  and  franchises,  and  rendered  any  person  a 


appear  and  show  by  what  author- 
ity they  exercised  such  privileges 
and  franchises.  The  corporation 
appeared  at  the  return  of  the  rule, 
and  was  heard  by  its  attorneys, 
and  the  commonwealth  was  heard 
by  the  representatives  of  the  attor- 
ney-general. The  corporation,  even 
admitting  all  the  allegations  in  the 
suggestion,  has  not  usurped  from 
the  commonwealth  any  liberty, 
franchise  or  privilege;  nor  has  it 
by  any  thing,  or  act,  shown  to  this 
court,  invaded  the  rights  or  privi- 
leges of  any  other  corporation,  nor 
the  rights  or  privileges  of  the  peo- 
ple at  large.  It  has  used  no  fran- 
chise or  privilege  that  did  not  be- 
long to  the  corporation.  It  has 
done  nothing  more- than  use  priv- 
ileges and  franchises  unquestion- 
ably belonging  to  the  corporation, 
and  incident  to  the  emergencies 
and  requirements  of  its  beneficial 
existence,  to  wit:  the  appointment 
of  a  night-watch.  That  the  corpo- 
ration possessed  this  power  will 
hardly  be  questioned  by  any  rea- 
sonable man.  That  two  of  the  func- 
tionaries, the  legislative  d^part- 
nient,  the  councils,  and  the  exec- 
utive department,  the  mayor,  have 
disputed  about  their  respective 
powers  in  the  matter,  is  admitted. 
But  the  charter  was  not  granted 
for  the  benefit  of  the  mayor  or  the 
councils  either,  but  for  the  benefit 
of  the  people  of  the  great  munici- 
pality. The  law  has  abundant 
means  and  power  of  settling  this 


dispute  between  the  functionaries 
without  detriment  to  the  people  or 
corporation.  Then  why  should  the 
people  be  punished  for  the  wrang- 
ling of  the  officers.  The  charter  is 
the  charter  of  the  people,  and  shall 
they  be  punished  by  wresting  it 
from  them,  and  throwing  their 
whole  concerns  into  confusion  and 
disorder,  because  the  mayor  and 
council  dispute?  The  municipal- 
ity of  the  city  government  has 
been  built  up  and  perfected  through 
a  course  of  many  years,  and  In- 
many  acts  of  assembly;  and  by 
many  by-laws  and  ordinances,  as 
they  were  suggested  by  experience 
and  time.  And  shall  all  this  fail- 
fabric,  on  which  lay  so  many  du- 
ties and  obligations,  on  which  most 
of  the  welfare  and  security  of  the 
citizens  of  a  great  community  de- 
pend, be  torn  down  and  destroyed 
by  the  turbulence  of  an  officer  or 
officers?  A  case  has  been  cited 
from  the  reign  of  the  Stuarts  in 
England,  as  authority  and  prece- 
dent, in  the  instance  of  the  forfeit- 
ure of  the  charter  of  London  for 
irregularity  in  passing  some  ordi- 
nance. But  it  must  be  recollected 
that  the  object  and  policy  of  the 
royal  government  at  that  time 
was  to  circumvent  the  liberties  of 
the  people,  and  one  means  of  doing 
that  was  to  forfeit  the  franchises 
of  corporations,  through  the  in- 
strumentality of  pliant  judges  who 
then  held  the  office  at  his  will,  to 
the  use  of  the  king,  who  granted 


CHAP.  XVI.]        AGAINST   MUNICIPAL   CORPORATIONS. 


630 


competent  relator  in  such  proceedings  who  might  first  ob- 
tain leave  of  the  court  to  file  an  information.  It  also  pro- 
vided for  judgment  of  ouster,  as  well  as  a  fine  against 
persons  found  guilty  of  usurping  or  intruding  into  such 
offices  and  franchises,  and  authorized  the  court  to  grant  a 
reasonable  time  for  pleading,  besides  regulating  the  costs  of 
the  proceedings.1  The  object  of  the  statute  of  Anne,. in  so 
far  as  relates  to  the  usurpation  of  corporate  franchises,  was 
held  to  be  the  promotion  of  speedy  justice  against  such 
usurpation,  as  well  as  to  quiet  the  possession  of  those  who- 
were  lawfully  entitled  to  the  exercise  of  the  franchise.  And 
the  effect  of  the  act  was  to  vest  the  court  with  discretion- 
ary powers  as  to  granting  leave  to  file  the  information, 
which  is  not  allowed  as  of  course,  but  only  in  the  exercise 

authority  as  well  as  on  those  of 
the  councils;  and  could  have  pro- 
nounced judgment  of  ouster  against 
whoever  was  in  the  wrong;  and  in 
such  case,  by  the  fifteenth  section 
of  the  act  of  April  13,  1850,  being 
a  supplement  to  the  act  relating 
to  orphans'  courts,  this  court  could 
have  appointed  trustees  from 
among  the  citizens  eligible  to  office 
in  the  corporation,  as  trustees  to 
take  charge  of  the  corporation, 
until  new  officers  were  chosen  ac- 
cording to  the  provisions  of  the 
charter.  But  in  this  proceeding 
we  could  pronounce  no  judgment, 
except  forfeiture  of  franchises  and 
of  the  charter,  against  the  corpo- 
ration, which  would  dissolve  it 
and-  return  it  to  its  original  ele- 
ments. We  can  not  think  of  such 
a  result;  there  is  not  the  sli-hic  >t. 
cause  for  it.  The  proceeding  has 
worn  a  grotesque  appoar.-u !<•••,  in 
my  judgment,  from  the  beginning. 
The  rule  is  therefore  discharged." 
1  See  Appendix,  A. 


them  out  to  his  creatures  upon 
principles  less  favorable  to  liberty. 
But  after  the  revolution  in  1688, 
when  that  race  was  driven  from 
the  throne,  the  parliament  re- 
versed this  decision  or  judgment, 
and  enacted  that  thereafter  the 
franchises  of  the  city  should  not 
be  forfeited  for  any  cause  by  the 
courts.  And  why  should  the  fran- 
chise of  any  municipal  government 
be  forfeited  on  account  of  the  mis- 
conduct, alleged  or  real,  of  its  offi- 
cers? The  usurpation  of  officers  can 
be  corrected  by  suitable  means, 
leaving  untouched  the  rights,  fran- 
chises and  liberties  of  the  citizens 
and  corporators.  If  the  mayor, 
who  we  must  believe  from  the 
force  of  the  suggestion,  is  the  real 
complainant,  had  filed  a  suggestion 
against  the  council  for  usurping 
his  functions,  this  court  could, 
under  the  eighth  section  of  the  act 
relating  to  writs  of  quo  warranto, 
have  made  him,  although  the  re- 
lator, a  party  respondent  also,  and 
then  determined  on  his  rights  and 
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of  a  sound  judicial  discretion  applied  to  the  particular  cir- 
cumstances of  each  case.1 

§  682.  In  England  the  rule  is  believed  to  be  absolute 
that  an  information  will  not  lie  against  persons  for  claiming 
to  act  as  a  private  corporation  unless  the  proceedings  are 
instituted  in  the  name  of  the  attorney-general.2  A  distinc- 

*/     o 

tion,  however,  is  recognized  between  such  cases  and  cases  of 
corporate  bodies  exercising  powers  of  government  and  mu- 
nicipal authority.  And  an  information  will  lie  in  behalf  of 
a  private  relator  to  test  the  right  of  an  officer  in  a  munici- 
pal corporation,  upon  grounds  affecting  his  title ;  and  it  af- 
fords no  valid  objection  to  the  exercise  of  the  jurisdiction  in 
such  a  case  that  the  title  of  every  other  officer  of  the  munici- 
pal body  is  tainted  with  the  same  defect.3  But  even  in  the 
case  of  a  municipal  corporation,  it  is  wholly  discretionary 
with  the  court  to  grant  or  withhold  permission  to  file  the 
information.  And  the  fact  that  a  dissolution  of  the  body 
corporate  may  reasonably  be  apprehended  from  making  the 
rule  for  the  information  absolute,  while  not  a  conclusive  ob- 
jection to  interfering,  is  a  consideration  proper  to  be  taken 
into  account  in  passing  upon  the  application.  So  the  fact 
that  the  affidavits  in  support  of  the  rule  impute  no  corrupt 
or  fraudulent  motives  for  the  acts  complained  of,  and  do 
not  allege  that  such  acts  have  resulted  in  any  inconvenience, 
or  have  produced  any  hardship  or  injustice,  may  properly 
be  taken  into  consideration.4  And  it  was  always  in  the  dis- 
cretion of  the  court  of  king's  bench  to  grant  or  refuse  leave 
to  file  the  information  in  behalf  of  individual  corporators, 
such  cases  being  distinguished  from  those  where  the  attor- 
ney-general prosecutes  in  behalf  of  the  government  and 
where  the  information  may  be  exhibited  without  leave  of 
the  court.5 

iRexv.Wardroper,  Burr.  1964.  4King  v.  Pany,  6  Ad.  &  E.  810. 

2  See  King  v.  Ogden,  10  Barn.  &  See,  also,  State  v.  Tolan,  4  Vroom, 

Cress.  230.  195. 

;j  King  v.  White,  5  Ad.  &  E.  613,  5King  v.   Trevenen,  2   Barn.  & 

the  case  distinguished  from  King  Aid.  479. 
v.  Ogden,  10  Barn.  &  Cress.  230. 


CHAP.  XVI.]        AGAINST   MUNICIPAL   CORPORATIONS.  Gil 

§  683.  A  similar  discretion  is  exercised  in  this  country 
in  granting  or  withholding  leave  to  file  the  information  at 
the  instance  of  a  private  relator.  And  the  fact  that  the  suc- 
cessful prosecution  of  the  information,  which  is  sought  to 
try  respondent's  right  to  the  office  of  alderman  in  a  mu- 
nicipal council,  would  result  in  the  suspension  of  all  mu- 
nicipal government  in  the  city  for  a  long  period  of  time,  is 
a  proper  consideration  to  be  addressed  to  the  court.  If,  in 
such  case,  the  only  defect  in  respondent's  title  is  a  mistake 
in  the  day  of  election,  there  being  no  allegation  of  fraud 
or  of  corruption  against  any  person  connected  with  the  elec- 
tion, the  court  may  properly  withhold  leave  to  file  the  in- 
formation.1 

§  684.  The  creation  of  corporate  franchises  being  an  at- 
tribute of  sovereignty  to  be  exercised  only  by  the  supreme 
power  in  the  state,  all  who  presume  to  exercise  such  fran- 
chises without  due  authority  are  liable  to  proceedings  by  in- 
formation in  the  nature  of  a  quo  warranto.  And  when  it  is 
sought  to  exercise  the  privileges  and  powers  of  a  municipal 
corporation  without  authority  of  law,  an  information  is  the 
proper  remedy,  and  the  court  will  give  judgment  that  the 
pretended  corporation  be  dissolved.2  So  under  a  statute  au- 

1  State  v.  Tolan,  4  Vroom,  195.  the  information  of  the  attorney- 

2  State   v.  Bradford,  32  Vt.  50;  general  the  court  of  king's  bench 
Chesshire  v.  People,  116  111.  493;  will  abate  and  dissolve  the  corpora- 
People  v.  City  of  Spring  Valley,  129  tion,  whether  it  be  a  private  or 
III  169.    In  State  v.  Bradford,  32  public  one.    When  the  corporation 
Vt.  50,  the  court,  Redfield,  C.  J.,  is  of  a  public    character,  like  a 
eay:   "We  are  satisfied  from  the  town  or  village,  which  constitute 
evidence  in  the  case  that  there  integral  portions  of  the  sovereignty 
could  not  have  been  a  legal  ma-  itself,  there  is  more  propriety  in 
jority  of  the  voters  present  at  the  visiting  the    usurpation  of  these 
meeting  in  favor  of  accepting  the  important     functions     of     sover- 
charter,  and  that  it  did  not,  there-  eignty  with  this  formal  denial  of 
fore,  become  a  binding  law.    The  their  right  to  exercise  such  usurpa- 
organization,  therefore,  under  it,  tion,  than  in  the  case  of  a  mere 
is  a  mere  usurpation  of  corporate  private  corporation,  but  the  law 
franchises,  without  any  legal  war-  seems  to  be  the  same  in  either 
rant.     In  such  cases  the  law  is  case." 

well  settled,  in  England,  that  upon 
41 
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thorizing  the  filing  of  an  information  against  any  person 
unlawfully  holding  or  exercising  any  public  office  or  fran- 
chise, or  when  any  persons  act  as  a  corporation  without 
being  authorized  by  law,  an  information  will  lie,  and  judg- 
ment of  ouster  ma}r  be  rendered  against  persons  claiming  to 
exercise  the  functions  of  officers  of  a  municipal  corporation 
which  has  no  legal  existence.1  And  it  is  the  appropriate 
remedy  against  directors  of  a  school  district  to  test  the 
legality  of  its  organization.2  So  it  may  be  used  to  determine 
the  right  of  respondents  to  exercise  the  franchises  of  a 
school  district  and  to  act  as  officers  of  such  district.3  And 
when  a  city  has,  without  lawful  authority,  exercised  the 
privilege  of  granting  licenses  for  the  sale  of  intoxicating 
liquors,  an  information  will  lie  to  oust  it  from  such  exercise 
of  unwarranted  power.4 

§  685.  The  propriety  of  a  quo-warranto  information,  as  a 
means  of  determining  the  right  to  hold  offices  in  municipal 
corporations,  is  too  well  established  to  admit  of  controversy.6 
And  while  it  is  true  that  the  common  council  of  a  city  is,  to 
a  certain  extent,  a  legislative  body,  yet  it  bears  no  such  re- 
lation to  a  purely  legislative  body,  as  the  legislature  of  a 
state,  as  to  deprive  the  courts  of  their  jurisdiction  by  quo 
warranto  against  the  municipality.  An  information  will 
therefore  lie  to  forfeit  the  office  of  members  of  a  city  coun- 

i  State  v.  Uridil,  37  Neb.  371.  653;  S.  C.,  31  Kan.  452.  And  see 
^  Beavers  v.  State,  60  Ark.  124  Swarth  v.  People,  109  111.  621. 
As  to  proceedings  by  information  d  Commonwealth  v.  Meeser,  44 
to  test  the  legality  of  the  organiza-  Pa.  St.  341 ;  Commonwealth  v. 
tion  of  a  school  district,  see  People  Allen,  70  Pa.  St.  465;  People  v. 
v.  Ricker,  142  III  650.  As  to  the  Holihan,  29  Mich.  116:  Attorney- 
use  of  the  information  to  deter-  General  v.  Amos,  60  Mich.  372; 
mine  the  legality  of  the  formation  People  v.  Riordan,  73  Mich.  508; 
of  incorporated  villages,  and  as  to  Ellis  v.  Lennon,  86  Mich.  468.  As 
the  pleadings  and  proofs  in  such  to  the  effect  of  legislation  estab- 
cases,  see  Kamp  v.  People,  141  ILL  9;  lishing  respondent's  right  to  the 
Poor  v.  People,  142  111.  309.  office  in  question,  pending  pro- 

3  State  v.  Rose,  84  Mo.  198;  People  ceedings  in  quo  warranto,  see  Tag- 
v.  Gartland,  75  Mich.  143.  gart  v.  James,  73  Mich.  234 

4  State  v.  City  of  Topeka,  30  Kan. 


CHAP.  XVI.]        AGAINST   MUNICIPAL   CORPORATIONS. 


C43 


cil,  notwithstanding  the  council  is  made,  by  an  act  of  legis- 
lature, the  judge  of  the  qualifications  of  its  own  members, 
and  notwithstanding  the  existence  of  a  remedy  by  impeach- 
ment for  misdemeanors  in  office.1  And  a  distinction  has 


1  Commonwealth  v.  Allen,  70  Pa. 
St.  465.  This  was  an  information 
in  the  nature  of  a  quo  warranto, 
calling  upon  respondents  to  show 
by  what  right  they  held  the  office 
of  common  councilmen  of  Phila- 
delphia, the  ground  of  forfeiture 
relied  upon  being  that  they  were 
also  sureties  on  the  official  bond  of 
the  city  treasurer.  An  act  of  legis- 
lature provided  that  it  should  be 
unlawful  for  any  councilman  to  be 
surety  upon  such  official  bond,  and 
that  a  violation  of  the  act  should 
forfeit  his  office.  The  respondents 
demurred  upon  the  ground  that  by 
an  amendment  to  the  city  charter 
it  was  provided  that  "the  select 
and  common  council,  respectively, 
shall  in  like  manner  as  each  branch 
of  the  legislature  of  this  common- 
wealth, judge  and  determine  upon 
the  qualifications  of  their  mem- 
bers," and  that  therefore  the  proper 
tribunal  to  determine  the  question 
was  the  common  council  itself.  It 
was  also  urged,  as  a  ground  of  de- 
murrer, that  the  statutory  remedy 
by  impeachment  should  be  fol- 
lowed. The  opinion  of  the  court 
was  delivered  by  Agnew,  J.,  as  fol- 
lows: "  We  can  not  doubt  thejuris- 
diction  of  the  court  in  this  case. 
There  is  no  true  analogy  between 
the  state  legislature  and  the  coun- 
cils of  a  city.  Their  essential  rela- 
tions are  wholly  different.  The 
councils  are  in  no  proper  sense  a 
legislature.  They  do  not  make 
laws,  but  ordinances;  nor  are  the 


members  legislators,  with  the  con- 
stitutional privileges  and  immuni- 
ties of  legislators.  The  councils 
owe  their  existence,  their  rule  of 
action,  their  privileges  and  their 
immunities  solely  to  the  law,  which 
stands  behind  and  above  them ;  and 
their  ordinances  have  their  binding 
force,  not  as  laws,  but  as  municipal 
regulations,  only  by  virtue  of  the 
law  which  infuses  them  with  vigor. 
Hence  all  those  decisions  which 
evince  the  unwillingness  of  courts 
to  interfere  with  the  members  of 
the  legislature  have  no  place  in  the 
argument.  If  the  councils  of  a 
city,  no  matter  how  large,  may  defy 
the  law  under  which  they  exist 
and  exercise  all  their  powers,  so 
may  the  councils  of  the  most  hum- 
ble borough,  and  thus  the  law  of 
the  land  be  violated  with  impunity, 
unless  the  courts  of  justice  have 
power  to  curb  their  deviations  and 
correct  their  misdeeds.  The  right 
of  this  court  to  issue  the  writ  of 
quo  warranto  to  determine  ques- 
tions of  usurpation  and  forfeiture 
of  office  in  a  public  corporation 
can  not  be  questioned.  Its  po\\  >  i  -. 
fully  established  by  the  general  as- 
sembly, 22d  May,  1722,  1  Smiths 
Laws,  131,  and  repeated  in  the  act 
of  16th  June,  1830,  Purd.  92S,  pi. 
19,  have  been  recognized  in  numer- 
ous decisions,  to  some  of  which  I 
may  refer:  Commonwealth  r.  Ar- 
rison,  15  S.  &  R.  130:  Common- 
wealth r.  McCloskey,  2  Rawle,  369- 
81;  Commonwealth  v.  Jones,  3 
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been  taken  between  the  case  of  a  contested  election  proper, 
•which  is  a  contest  between  different  persons  claiming  under 
an  election  lawfully  held  for  an  existing  office,  and  an  in- 
quiry into  the  legal  existence  of  the  office  itself.  In  the  lat- 


Jones,  365;  Cleaver  v.  Com.,  10 
Casey,  283;  Lamb  v.  Lynd,  8 
Wright,  336;  Updegraff  v.  Crans, 
11  Wright,  103;  Kerr  v.  Trego,  id. 
292.  .  .  .  What  obstacle,  then, 
does  the  city  charter  oppose  to  the 
authority  of  the  court?  It  is  said 
that  councils  have  power  in  like 
manner  as  each  branch  of  the  legis- 
lature to  judge  and  determine  the 
qualification  of  their  members. 
Granting  that,  it  does  not  follow 
that  the  authority  of  the  court  is 
taken  away  to  inquire  into  a  for- 
feiture, which  does  not  take  place 
until  the  member  has  been  admit- 
ted to  his  seat.  It  is  only  then  it 
becomes  necessary  to  enforce  the 
law  by  .giving  judgment  of  ouster. 
If  councils  had  not  admitted  the 
member  to  his  seat  there  would 
have  been  no  violation  of  law,  and 
consequently  no  forfeiture.  Con- 
ceding that  the  power  to  inquire 
into  the  qualification  of  a  member 
implies  a  power  to  declare  his  dis- 
qualification, the  omission  of  the 
council  to  make  the  inquiry  is  not 
a  bar  to  the  legal  proceedings  to 
enforce  a  salutary  law.  The  of- 
fense, beginning  only  when  the 
member  unites  in  himself  the 
double  relation  of  councilman  and 
surety,  is  continuing  in  its  nature 
so  long  as  he  continues  to  be  surety 
and  councilman  at  the  same  time. 
If,  then,  the  council  suffer  the  oath 
to  be  administered  sub  silentio,  or 
fail  afterwards  to  inquire  into  and 
declare  the  disqualification,  how 


can  it  be  argued  that  the  forfeiture 
which  took  effect  eo  instanti  when 
the  member  was  sworn  in,  and  con- 
tinues while  the  prohibited  rela- 
tion continues,  can  not  be  judicially 
ascertained  and  declared?  This 
would  set  the  council  above  the 
court,  for  it  is  the  court  which  com- 
mand the  inquiry.  The  error  is  in 
confounding  disqualification  with 
forfeiture,  so  far  as  to  suppose  they 
are  equivalent  expressions.  The 
fact  that  a  man  is  surety  for  a  cor- 
poration officer  is  a  cause  of  dis- 
qualification to  take  the  seat,  but 
when  the  seat  is  taken  it  becomes  a 
cause  of  forfeiture.  As  a  disquali- 
fication the  councils  may  refuse  the 
seat,  and  even  after  he  has  taken  it 
they  may  remove  him  by  reason  of 
continuing  disqualification.  But 
when  actual  forfeiture  takes  place 
by  the  union  of  the  relations  of 
surety  and  councilman,  if  the  coun- 
cil fail  to  inquire  into  what  they 
may  consider  the  continuing  dis- 
qualification, what  clause  of  the 
charter,  or  what  principle  of  law, 
robs  the  court  of  its  necessary  juris- 
diction to  inquire  into  the  violation 
of  the  law,  and  oust  the  sitting 
member  from  a  seat  which  he 
no  longer  rightfully  holds?  The 
whole  argument  against  the  power 
of  the  court  is  in  effect  to  declare 
the  councils  superior  to  the  law. 
But  the  law  which  declares  the 
forfeiture  is  the  true  superior,  and 
no  omission  or  device  of  councils 
can  retain  a  member  in  his  seat 
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ter  class  of  cases,  the  controversy  being  as  to  the  existence  of 
the  office,  quo  warranto  is  the  appropriate  remedy,  and  judg- 
ment of  ouster  may  be  rendered  against  one  claiming  to  ex- 
ercise the  office  of  member  of  a  city  council  which  has  no 
legal  existence,  or  under  an  election  held  without  lawful 
authority,  although  the  council  may  be  the  judge  of  the 
election  of  its  own  members.1  And  the  office  of  president  of 
a  city  council  is  regarded  as  an  office  of  so  public  a  nature 
that  an  information  may  be  maintained  to  determine  the 
title  of  the  incumbent.2  If,  however,  a  city  council  is  em- 
powered by  law  to  determine  in  the  first  instance  the  result 
of  an  election  to  the  office  of  mayor,  the  decision  of  the 
council  is  not  subject  to  revision  in  a  proceeding  in  quo  war- 
ranto.3 

§  686.  We  have  already  seen  that  the  acquiescence  of 
members  of  a  private  corporation  may  be  such  as  to'estop 
them  from  relief  by  information  against  officers  of  the  cor- 
poration, and  the  principle  applies  with  equal  force  in  cases 
of  municipal  corporations.  And  when  a  rulb  was  asked  re- 
quiring the  respondent  to  show  cause  why  an  information 
should  not  be  filed  against  him  for  exercising  the  office  of 
mayor  of  a^  municipality,  upon  the  ground  of  his  having  been 
proposed  and  elected  on  the  same  day,  contrary  to  a  by-law 
requiring  the  election  to  be  on  a  day  subsequent  to  that  on 
which  he  was  proposed,  the  rule  was  discharged  with  costs, 
upon  its  being  shown  that  the  relator  was  a  party  to  an 
agreement  made  by  the  corporation  not  to  enforce  the  by- 
law.4 And  it  has  been  held  that  the  state  itself,  by  long 

who  has  forfeited  it  by  his  illegal  making  the  council  the  judge  of 

act.  The  demand  of  the  law  can  not  the  qualifications  of  its  members. 

be  set  aside  by  the  non-action  or  And  to  the  same  effect,  see  State 

wrong  action  of  a  body  wholly  sub-  v.  Gates,  85  Minn.  885k 

ordinate  to  it."    But  in  Common-  l  State    v.  O'Brien,  47  Ohio  St. 

wealth  v.  Henszey,  8H  Pa.  St.  101,  464. 

it  is  held  that  proceedings  in  quo  2  State  v.  Anderson,  45  Ohio  St. 

warranto  will  not  lie  to  oust  one  196. 

from  the  office  of  member  of  a  city  3  Seay  v.  Hunt,  55  Tex.  545. 

council,  when  a  specific  remedy  at  4  King  v.  Mortlock,  8  T.  R  301. 

law  is  provided  under  a  statute 
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acquiescence  and  by  the  continued  recognition  through  its 
officers  of  a  municipal  corporation,  might  be  precluded  from 
maintaining  an  information  to  deprive  the  municipal  body 
of  franchises  which  it  had  long  exercised  in  accordance  with 
a  general  la\v  of  the  state.1  So  a  municipal  corporation  and 
its  officers  will  not  be  ousted  of  their  franchises  because  of 
irregularities  in  the  organization  of  the  municipality  after 
a  lapse  of  twelve  years,  and  when  its  corporate  existence  has 
been  repeatedly  recognized  by  the  courts  and  by  the  legisla- 
ture during  such  period.2  But  the  fact  that  three  out  of  four 
of  the  relators  have  acquiesced  in  the  election  of  an  officer, 
which  they  now  seek  by  information  to  impeach,  affords  no 
bar  to  granting  the  information  at  the  relation  of  the  fourth, 
who  did  not  concur  in  the  election.3 

§  687.  While,  as  we  have  thus  seen,  the  rule  is  well  es- 
tablished that  acquiescence  in  the  corporate  election  or  other 
proceedings  which  are  afterward  made  the  foundation  for  a 
quo-warranto  information  is  a  good  ground  of  objection  to 
granting  the  relief,  yet  the  acquiescence  which  is  urged  as  an 
estoppel  must  be  such  as  to  have  conduced  to  bringing  about 
the  condition  of  things  in  question,  and  when  the  relators 
have  not  lain  by  mala  fide,  and  have  not  contributed  by  their 
own  conduct  to  the  grievance  of  which  they  complain,  they 
are  not  prevented  from  making  the  application.4  So,  when 
the  relators,  at  the  time  of  holding  an  election  for  a  munici- 
pal office,  objected  thereto,  the  fact  of  their  having  subse- 
quently made  no  opposition  to  the  election  of  the  same 
officer  to  another  office,  of  which  the  former  was  a  necessary 
qualification,  does  not  constitute  such  an  acquiescence  in  the 
original  defect  of  title  as  to  preclude  them  from  seeking  re- 
lief by  information  within  the  time  allowed  by  law.5  But 
when  the  relator  was  actually  present  and  concurred  in 
the  election,  although  ignorant  of  any  ground  of  objection 
thereto,  he  is  estopped  by  his  acquiescence  from  afterward 

1  State  v.  Leatherman,  38  Ark.  81.        3  King  v.  Symmons,  4  T.  E.  221 

2  State  v.  Town  of  Westport,  116        «  King  v.  Morris,  3  East,  213. 
Mo.  C82.  5  King  v.  Clarke,  1  East,  38. 
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filing  an  information,  the  governing  principle  being  that  he 
acquiesced  in  the  objectionable  election  at  the  time  it  was 
held.1 

§  688.  To  warrant  the  filing  of  a  quo-warranto  informa- 
tion to  test  the  right  to  hold  and  exercise  a  municipal  office, 
the  corporation  must  be  actually  in  existence,  and  the  mere 
assertion  of  a  right  to  the  office  after  an  actual  dissolution 
of  the  corporation  is  not  of  itself  sufficient  to  warrant  the 
court  in  interfering,  there  being  no  civil  rights  in  contro- 
versy, and  the  claim  to  the  office  being  a  mere  nullity.2  Nor 
will  an  information  lie  against  a  municipal  officer  to  show 
by  what  title  he  exercises  his  office,  when  it  is  claimed  that 
he  has  accepted  an  office  incompatible  therewith,  unless  it  is 
clearly  shown  that  he  was  duly  and  regularly  appointed  to 
fill  the  second  office.3  Nor  will  the  information  lie  when 
there  has  been  no  actual  acceptance  or  user  of  the  office  in 
question.4  And  the  mere  publication  by  respondent  of  a 
letter  of  thanks  for  his  election  is  not  such  an  acceptance  as 
to  justify  the  filing  of  an  information,  when  he  has  never 
discharged  the  duties  of  the  office.5  But  the  fact  that  one 
has  been  sworn  into  a  municipal  office,  de  facto,  although 
the  swearing  may  have  been  defective  in  law,  constitutes  a 
sufficient  user  to  warrant  proceedings  by  information  to  test 
his  right  to  the  office,  the  case  being  distinguished  from  that 
of  a  mere  naked  claim  to  the  office.6 

§  689.  While  the  principles  thus  far  established  indicate 
the  tendency  to  a  somewhat  liberal  use  of  quo-warranto  in- 
formations as  a  means  of  correcting  the  usurpation  of  corpo- 
rate privileges,  the  courts  will  not  entertain  such  informa- 
tions for  the  purpose  of  interfering  with  or  declaring  void 
the  legislative  action  of  a  municipal  body,  such  as  the  com- 
mon council  of  a  city.  The  power  of  municipal  legislation 

iKing  v.  Trevenen,  2  Barn.  &  <Regina   v.  Jones,  28   I*  T.  R. 

Aid.  479.  (N.  S.)  270;  Queen  v.  Tidy  (1892),  3 

2  King  v.  Saunders,  3  East,  119.  Q.  B.  179. 

3  Rex  v.  Day,  9  Barn.  &  Cress.  6  Queen  v.  Tidy  (1892),  2  Q.  B.  179. 
702.  «  King  v.  Tate,  4  East,  837. 
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being  properly  vested  in  such  a  body,  the  courts  will  not 
permit  the  use  of  this  remedy  to  inquire  into  or  challenge 
the  manner  in  which  this  power  has  been  exercised ;  nor  is 
it  within  the  legitimate  scope  of  the  proceeding  by  informa- 
tion to  declare  null  and  void  legislative  acts  of  such  a  munici- 
pal body.1  Nor  will  the  charter  of  a  municipal  corporation 
be  forfeited  by  proceedings  upon  an  information  because 
of  the  passage  by  the  corporate  authorities  of  an  alleged 
illegal  ordinance  in  which  they  have  transcended  their  pow- 
ers, the  offense  charged  being  at  the  most  but  an  error  of 
judgment,  rather  than  a  wilful  abuse  of  power.2  And  when 
a  board  of  county  supervisors  are  empowered  by  law  to  sell 
real  estate  belonging  to  the  county,  a  sale  to  one  of  their 
own  members,  although  it  may  be  questioned  upon  grounds 
of  public  policy,  can  not  be  corrected  by  proceedings  in  quo 
warranto.3 

§  690.  The  object  of  the  information  being  to  correct  the 
usurpation  of  an  office  or  franchise  by  persons  not  properly 
entitled  thereto,  it  does  not  lie  to  compel  the  performance 
of  a  duty,  although  such  duty  is  connected  with  the  exer- 
cise of  the  franchise.  And  when  a  municipal  corporation 
neglects  to  perform  a  duty  incumbent  upon  it  by  law,  the 

1  State  v.  City  of  Lyons,  31  Iowa,  information  in  the  nature  thereof, 
432.  This  was  an  information  in  has  been  entertained  for  the  pur- 
the  nature  of  a  quo  warranto,  al-  pose  of  declaring  void  or  annulling 
leging  that  the  common  council  of  a  legislative  act,  whether  passed 
the  city  had  passed  certain  ordi-  by  a  state  or  an  inferior  municipal 
nances  vacating  a  portion  of  one  legislature.  It  is  not  necessary 
of  the  city  streets,  without  lawful  for  us  to  distinctly  determine  in 
authority,  and  praying  that  judg-  this  case  whether  or  not,  under 
rnent  be  rendered  declaring  the  our  statute,  such  a  proceeding  can, 
ordinance  null  and  preventing  the  under  any  circumstances,  be  main- 
city  from  attempting  to  vacate  tained,  since  we  ground  our  decis- 
the  street.  Mr.  Justice  Cole,  de-  ion  herein  upon  the  special  facts 
livering  the  opinion  of  the  court,  set  forth  in  the  information." 
says:  "  Our  attention  has  not  been  2  State  v.  Town  Council  of  Ca- 
directed  to  nor  have  we  been  able  haba,  30  Ala.  66. 
to  find  any  case  in  the  books  where  3  McDonald  v.  Supervisors,  91 
a  proceeding  in  quo  warranto,  or  Mich.  459. 
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grievance  can  not  be  remedied  by  information.  Indeed,  th& 
rule  seems  to  result  necessarily  from  the  nature  of  the  judg- 
ment which  is  given  in  proceedings  by  information  against 
a  corporation,  Which  is  either  that  the  franchise  usurped  be 
seized  to  the  state,  or  a  judgment  of  ouster  and  fine,  and 
such  judgment  in  either  form  would  be  clearly  inadequate 
as  a  remedy  for  the  neglect  to  perform  a  corporate  duty.1 
And  when  a  municipal  corporation  has,  from  time  to  time, 
made  subscriptions  to  the  stock  of  railway  companies,  claim- 
ing the  power  to  make  such  subscriptions  and  to  levy  tax<s 
for  their  payment,  and  they  are  afterwards  authorised  and 
confirmed  by  an  act  of  legislature,  an  information  will  not 
be  allowed  for  the  purpose  of  questioning  their  validity.-' 

§  691.  When  it  is  apparent  to  the  court  that  the  merits- 
of  an  election  to  a  municipal  office  are  sufficiently  presented, 
although  sworn  only  upon  information  and  belief,  and  the 
respondent  has  made  no  denial  thereof  in  answer  to  the  rule 
to  show  cause,  the  information  will  be  allowed,  there  being- 
enough  shown  to  put  the  matter  in  a  course  of  inquiry. 3 

^  092.  At  common  law  no  definite  period  of  limitation 
was  fixed  within  which  the  information  should  be  filed. 
The  court  of  king's  bench,  however,  finalhr  established  the 
rule,  that  an  information  to  determine  the  right  to  oxen-is  • 
a  franchise  in  a  municipal  corporation  must  be  brought 
within  twenty  years,  and  that,  after  twenty  years  uninter- 
rupted possession,  no  rule  would  be  granted  against  the 
person  in  possession  to  show,  by  what  right  he  held  and 
exercised  the  franchise.4  As  to  cases  within  this  period, 
however,  the  king's  bench  held  it  to  be  discretionary  with 
the  court  whether  the  application  should  be  granted  or  re- 
fused, the  limit  of  twenty  years  being  fixed  as  the  bound 
ary  beyond  which  it  would  not,  under  any  circumstanees,  in- 

1  Attorney-General  v.  Salem,  103  *Winchelsea  Causes,  Burr.  I'.ii;-.': 

Mass.  138.  Rrx   /•.  Stephens,  Ik   1:',.!.      Ami  sr«- 

-State  v.  City  of  Charlestown,  10  Rex  r.  \Vanln.p.-r,  II..  I'.u1.;:    i 

Rich.  I'll.  Daws,  Ib.  'Jl'21):  Kin^  r.  Starry.  I  T. 

» King  v.  Harwood,  3  East,  177.  R.  1;  King  v.  Newling,  3  T.  R.  :siu. 
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terfere.1  And  it  was  held  that  no  possession  of  the  franchise 
for  less  than  twenty  years  constituted,  of  itself,  an  absolute 
barrier  to  granting  the  application.2  Subsequently,  how- 
ever, the  court  reduced  the  period  of  limitation  to  six 
years,  beyond  which  it  would  not,  under  any  circumstances, 
suffer  a  person  in  possession  and  enjoyment  of  the  franchise 
to  be  disturbed.3  And  the  same  period  of  six  years  was 
afterward  fixed  by  statute  as  the  limitation  to  informations 
for  the  exercise  of  any  office  or  franchise  in  any  city,  borough 
or  town  corporate.4  And  this  statute  was  construed  to  mean 
six  years  before  making  the  rule  for  the  information  abso- 
lute, and  not  six  years  before  granting  the  rule  nisi.9  By  a 
still  later  statute  it  was  provided  that  applications  to  the 
court  of  king's  bench  for  the  purpose  of  testing  the  title  of 
any  mayor,  alderman,  councillor  or  burgess  in  any  borough 
should  be  made  before  the  end  of  twelve  months  after  the 
election,  or  after  the  time  when  the  officer  became  dis- 
qualified.6 

§  693.  "When,  upon  an  information  for  exercising  the 
functions  of  a  municipal  office,  the  respondent  disclaims  the 
office  and  franchise,  and  judgment  of  ouster  is  rendered 
against  him,  he  is  thereby  barred  from  showing  upon  a  sec- 
ond information  for  exercising  the  same  office,  that  he  was 
duly  elected  before  the  former  information  and  judgment, 
and  that  he  was  afterward  sworn  in  under  a  peremptory 
mandamus,  since  the  mandamus  to  swear  into  an  office  can 
confer  no  title.7 

§  694.  A  distinction  is  recognized  between  the  usurpation 
of  an  office,  and  the  usurpation  of  a  franchise  connected 
with  or  attached  to  an  office,  although  proceedings  by  quo- 
warranto  information  are  recognized  as  the  appropriate 

iWinchelsea  Causes,  Burr.  1962;  5King  v.  Stokes,  2  Mau.  &  SeL 

King  v.  Newling,  3  T.  R.  310.  71. 

2  King  v.  Bond,  2  T.  R  767.  6  7  Will  IV  &  1  Viet.,  ch.  78,  §  23. 

3  Rex  v.  Dicken,  4  T.  R.  282.  And  see  the  statute  construed  in 

4  32  George  III,  ch.  58.  Ex  parte  Birkbeck,  L.  R.  9  Q.  B.  9. 

7  King  v.  Clarke,  2  East,  75. 
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remedy  in  both  classes  of  cases.  Thus,  when  the  proceed- 
ings are  brought  to  test  the  legality  of  a  vote  given  by  the 
presiding  officer  of  the  common  council  of  a  city,  claiming 
to  be  a  part  of  the  common  council,  and  to  be  entitled  to 
vote  as  such,  the  case  is  regarded  as  the  usurpation  of  a 
franchise  and  an  information  is  the  proper  remedy.1 

§  695.  Upon  proceedings  in  the  nature  of  quo  warranto 
to  test  the  right  of  an  incumbent  to  a  municipal  office,  it  is 
competent  for  the  court  to  inquire  whether  the  munici- 
pality was  legally  created,  and  whether  the  office  had  any 
legal  existence,  since,  if  the  office  was  not  legally  created, 
there  can  be  no  usurpation.2  But  in  a  proceeding  in  quo 
warranto  to  oust  defendant  from  the  office  of  treasurer  of 
a  school  district,  it  is  sufficient  to  allege  in  general  terms 
the  existence  of  the  district,  without  setting  forth  its  organi- 
zation in  detail,  since  the  action  is  not  brought  to  correct 
an  unlawful  use  or  exercise  of  the  franchises  of  the  corpo- 
ration.8 And  the  information  will  not  be  allowed  to  de- 
termine the  right  of  a  clerk  of  a  board  of  municipal  officers 
to  hold  his  place,  upon  the  ground  of  an  alleged  irregu- 
larity in  the  election,  when  the  office  or  position  is  held  at 
the  pleasure  of  such  board,  which  is  itself  fully  competent 
to  do  all  that  is  sought  by  the  information.4 

§  696.  The  information  will  not  lie  against  a  municipal 
officer,  as  the  mayor  of  a  city,  when  the  real  purpose  of  the 
application  is  to  test  the  legality  of  the  municipal  charter, 
since  the  courts  will  not  permit  a  charter  to  be  repealed  in  a 
proceeding  directed,  not  against  the  corporation,  but  against 
an  individual  corporator  or  officer.8  So  when  the  action  is 
in  name  and  form  a  proceeding  to  oust  defendant  from  the 
office  of  mayor  of  a  city,  but  its  real  purpose  is  to  test  the 

1  Reynolds  v.  Baldwin,  1  La.  An.        » State  v.  Dahl,  65  Wis.  510. 

162.  <  Bradley  v.  Sylvester,  25  L.  T.  R. 

2  People  v.  Carpenter,  24  N.  Y.    (N.  S.)  459. 

86;  State  v.  Parker,  25  Minn.  215;        8  Regina  v.  Jones,  8  L.  T.  R.  (N.  S.) 
State  v.  Coffee,  59  Mo.  59;  State  v.    503. 
McReynolds,  61  Mo.   203;  State  v. 
Goowin,  69  Tex.  55. 
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right  of  the  city  to  exercise  the  franchises  of  a  municipal 
corporation,  the  municipal  body  is  a  proper  and  necessary 
party  defendant,  and  its  omission  is  sufficient  ground  for 
sustaining  a  demurrer.1 

§  6960.  Under  a  statute  authorizing  the  filing  of  infor- 
mations in  quo  warranto  when  any  corporation  "  exercises 
powers  not  conferred  by  law,"  it  is  held  that  a  municipal 
corporation,  such  as  a  board  of  education,  falls  within  the 
scope  of  the  statute.  And  when  such  board  has  illegally  ex- 
cluded colored  children  from  the  public  schools,  an  informa- 
tion will  lie  to  correct  their  action.2 

§  6965.  When  proceedings  in  the  nature  of  quo  warranto 
are  brought  against  persons  claiming  to  act  as  municipal 
officers,  to  determine  their  title  to  the  offices  in  controversy, 
the  general  rule  prevails  that  the  burden  of  proof  rests  upon 
respondents.  They  must,  therefore,  prove  the  existence  of 
the  corporate  franchise  which  they  are  alleged  to  have 
usurped,  and  their  title  to  the  offices  in  question.3 

1  People  v.  Gunn,  85  Cal.  238.  See,  such  case  it  is  held  to  be  sufficient 

also,  State  v.  Commissioners  of  At-  to  proceed  against  the  persons  who 

lantic  Highlands,  50  N.  J.  L.  457.  compose  the  body  corporate,  and 

But  see,  contra,  Ewing  v.  State,  81  it  being  found  that  the  munici- 

Tex.  172,  where  it  is  held  that  if  pality  was  never  lawfully  incorpo- 

the  object  of  the  proceeding  is  to  rated,  judgment  of  ouster  may  be 

oust  the  mayor  and  councilmen  of  rendered  against  such  officers. 

a  city,  upon  the  ground  that  the  2  People  v.  Board  of  Education, 

city  was   never   legally   incorpo-  101 11L  308. 

rated,  the  pretended  corporation  3  State  v.  Sharp,  27  Minn.  38, 
need  not  be  joined  as  a  party.    In 
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§  697.  As  regards  the  proper  parties  to  an  information 
in  the  nature  of  a  quo  warranto,  it  is  to  be  observed  that 
while  the  remedy  by  information  to  test  the  right  to  a  public 
office  is  now  generally  regarded  as  in  the  nature  of  a  civil 
remedy,  it  still  retains  the  form  of  a  criminal  proceeding,  so 
far  at  least  as  concerns  the  parties  prosecuting  and  the  title 
of  the  cause.  And  in  the  absence  of  statutory  regulations 
to  the  contrary,  the  common-law  rule  still  prevails  requir- 
ing the  proceedings  to  be  instituted  in  the  name  of  the  state 
or  sovereign  power,  by  the  attorney-general  or  other  prose- 
cuting officer;  and  a  private  citizen  will  not  be  allowed  to 
file  the  information  in  his  own  name,  and  of  his  own  voli- 
tion, since  the  law  does  not  contemplate  the  use  of  this 
remedy  by  individual  citizens  to  redress  the  wrongs  of  tho 
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state.1  The  principle  underlying  the  rule  seems  to  be  that,  in 
the  case  of  a  public  office  or  franchise,  the  usurpation  is  a  pub- 
lic wrong,  and  the  remedy  should  therefore  be  a  public  one, 
carried  on  in  the  name  of  the  public  prosecutor,  and  the 
real  relator  ought  not  to  be  allowed  to  usurp  the  process  for 
private  ends.2  The  same  principle  is  also  applied  to  the  case 
of  a  motion  for  a  rule  to  show  cause  why  the  information 
should  not  be  allowed.3  And  while  it  would  seem  to  be  of 
but  little  practical  importance  in  whose  name  the  proceed- 
ings are  instituted,  yet  the  old  practice  is  still  followed  un- 
less otherwise  provided  by  statute.  The  right  to  institute 
the  proceedings,  or  to  file  the  information,  is  regarded  as  an 
incident  to  the  office  of  the  public  prosecutor  or  attorney- 
general,  and  the  courts  will  not  examine  into  the  political  or 
other  motives  which  may  have  led  to  the  filing  of  the  infor- 
mation, nor  will  they  inquire  who  is  the  real  relator,  but  it 
will  be  presumed  that  the  proceedings  are  properly  instituted 
by  the  attorney-general.4 

§  698.  The  abuse  of  a  corporate  franchise  granted  by  the 
legislative  authority  of  the  state,  being  a  public  rather  than 
a  private  wrong,  comes  under  the  same  general  principle, 
and  when  the  invasion  or  abuse  of  such  franchise  affects  only 
the  public  prerogative,  and  involves  no  grievance  to  indi- 

*Sir  Wm.  Lowther's  Case,  Ld.  burg  Turnpike  Co.,  1  Zab.  9;  In  re 

Rayin.  1409;  Wright  v.  Allen,  2  Tex.  Bank  of  Mount  Pleasant,  5  Ohio, 

158;  Murphy  v.  Farmers'  Bank,  20  249;  State  v.  Moffitt,  5  Ohio,  358; 

Pa.  St.  415;  Commonwealth  v.  Bur-  Saunders  v.  Gatling,  81  N.  C.  298; 

rell,  7  Pa.  St.  34;  United  States  v.  Bartlett  v.  State,  13  Kan.  99. 

Lockwood,  1  Pinney  (Wis.),  359;  2  State  u  Schnierle,  5  Rich.  299; 

Cleary  v.  Deliesseline,  1  McCord,  Cleary  v.  Deliesseline,  1   McCord, 

35;  State  v.  Schnierle,  5  Rich.  299;  35;  State  v.  Paterson  &  Hamburg 

Lindsey   v.    Attorney-General,  33  Turnpike  Co.,  1  Zab.  9. 

Miss.  508;  State  v.  Gleason,  12  Fla.  3  state  v.  Schnierle,  5  Rich.  299. 

190;  Robinson  v.  Jones,  14  Fla.  256;  *  State  v.  Gleason,  12  Fla.   190. 

Rice  v.  National  Bank,  126  Mass.  And  in  Missouri  the  attorney-gen- 

300;  Barnum  v.  Gilman,  27  Minn,  eral  may  file  the  information  as  a 

466;  Harrison  v.  Greaves,  59  Miss,  matter  of  right,  and  without  leave 

453;  State  v.  Stein,   13  Neb.   529.  of  court    State  v.  McMillan,  108 

See,  also,  State  v.  Paterson  &  Ham-  Mo.  153. 
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vidual  rights,  the  same  general  rule  applies.  The  object  of 
the  information  in  such  cases  being  to  seize  the  corporate 
franchise  into  the  hands  of  the  state,  or  to  work  a  forfeiture 
of  the  charter  and  a  dissolution  of  the  corporation  as  a  body 
politic,  the  proceedings  will  not  be  entertained  upon  the  rela- 
tion of  a  merely  private  citizen,  without  interest  in  the  con- 
troversy, even  though  leave  of  court  be  first  sought  for 
that  purpose.1  A  distinction,  however,  is  recognized  be- 
tween cases  involving  the  very  existence  of  the  corporate 
franchise,  and  such  as  merely  affect  the  administration  of 
corporate  functions  or  duties  affecting  only  individual  rights, 
such  as  the  election  or  admission  of  corporate  officers,  and 
in  the  latter  class  of  cases  the  jurisdiction  may  be  exercised 
upon  the  relation  of  private  persons.2  But  while  the  infor- 
mation will  lie  upon  the  relation  of  a  private  citizen  for  the 
usurpation  of  an  office  in  a  private  corporation,  it  is  largely 
within  the  discretion  of  the  court  to  grant  or  to  refuse  the 
application.3  And  one  who  has  no  interest  in  the  affairs  of 
a  corporation,  save  such  as  is  common  to  every  citizen,  can 
not  sue  out  a  writ  of  quo  warranto  to  enforce  a  forfeiture 
of  the  corporate  franchise  and  charter,  but  the  proceedings 
must  be  taken  by  some  authorized  representative  of  the 
state.  Nor  does  the  fact  that  the  person  seeking  the  remedy 
is  a  creditor  of  the  corporation,  and  has  an  action  pending 
at  law  for  the  recovery  of  his  debt,  affect  the  application  of 
the  rule.4  So  it  is  held  that  a  statute  enacting  that  the 
attorney-general  or  state's  attorney  may,  either  of  his  own 
accord  or  at  the  instance  of  a  private  relator,  present  a  peti- 
tion for  leave  to  file  an  information,  does  not  obliterate  the 

1  Commonwealth   v.    Allegheny  v.  Hanselman,  50  Mich.  27;  People 

Bridge  Co.,  20  Pa.  St.  185;  Murphy  v.  North  Chicago  R  Co.,  88  111. 

v.  Farmers'  Bank,  Ib.  415;  Common-  2  Murphy  v.  Farmers'  Bank,  20 

wealth  v.  Philadelphia,  G.  &  N.  R  Pa.  St.  415. 

Co.,  Ib.  518;   State  v.  Patcrson  &  »Gunton  v.  Ingle,  4  Cranch  C.  C. 

Hamburg  Turnpike  Co.,  1  Zab.  9;  438. 

State  v.  Mayor  and  Council  of  Som-  *  Commonwealth     v.     Farmers' 

era  Point,  49  N.  J.  L.  515;  State  v.  Bank,  2  Grant's  Cases,  393. 
Vickers,  51  N.  J.  L.  180;  Babcock 
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well-recognized  distinctions  between  informations  in  behalf 
of  the  public  to  enforce  public  rights,  and  those  in  behalf 
of  individual  citizens  for  the  enforcement  of  private  rights. 
Such  a  statute,  therefore,  does  not  authorize  the  filing  of  in- 
formations in  matters  of  public  right  by  any  relator  who 
may  choose  to  interfere.1  And  when  the  purpose  of  the  in- 
formation is  to  test  the  right  of  a  municipal  corporation  to 
exercise  its  franchises,  the  proceeding  being  of  a  public  nat- 
ure, as  distinguished  from  an  action  for  the  redress  of  pri- 
vate grievances  or  for  the  enforcement  of  private  rights,  it 
will  be  entertained  only  upon  the  actual  application  of  the 
attorney-general.  And  it  is  not  sufficient  that  the  informa- 
tion is  presented  with  his  nominal  approval  and  indorsement, 
but  it  should  be  actually  prosecuted  by  him.2  So  when  per- 
sons, acting  in  good  faith,  are  conducting  a  business  in  a 
corporate  name  and  exercising  the  rights  and  franchises  of 
a  corporation,  thereby  constituting  themselves"  a  corporation 
defactO)  a  private  citizen,  although  claiming  to  be  a  share- 
holder in  such  pretended  corporation,  is  not  a  proper  relator 
to  question  its  legal  existence,  and  the  proceeding  should  be 
instituted  in  behalf  of  the  state  by  its  proper  prosecuting 
officer.8  And  when  the  purpose  of  the  information  is  to 
test  the  validity  of  the  consolidation  of  several  railway  com- 
panies, the  holder  of  bonds  of  one  of  the  companies  is  not 
competent  as  a  relator  to  maintain  the  information.4 

§  699.  The  English  rule  with  regard  to  granting  leave  to 
file  an  information  against  a  corporation  for  a  violation  of 
its  franchises  is  that,  when  the  application  is  made  in  behalf 
of  individual  corporators,  it  is  addressed  to  the  discretion  of 
the  court,  which  may  grant  or  refuse  the  application,  as  it 
may  deem  best,  the  case  being  distinguished  from  that  of  an 
application  by  the  attorney-general  in  behalf  of  the  govern- 
ment, in  which  case  the  information  may  be  exhibited  with- 
out leave.5 

1  People  v.  North  Chicago  E.  Co.,        8  North  v.  State,  107  Ind.  356. 

88  111.  537.  And  see  Chesshire  v.  4  Terhune  v.  Potts,  47  N.  J.  L.  21& 
People,  116  111.  493.  6  King  v.  Trevenen,  2  Barn.  & 

2  State  v.  Tracy,  43  Minn.  497.          Aid.  479.    See  King  v.  Ogden,  10 
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§  TOO.  Notwithstanding  the  well-settled  rule  already  dis- 
cussed, requiring  the  information  to  test  the  title  to  a  public 
office  to  be  filed  in  the  name  of  the  state,  or  by  its  attorney- 
general  or  public  prosecutor,  the  real  relator  may  be,  and 
often  is,  a  private  citizen,  whose  rights  are  affected  by  the 
usurpation,  and  who  sets  the  public  prosecutor  in  motion. 
Especially  is  this  true  when  the  information  is  sought  for 
the  twofold  purpose  of  ousting  a  usurper  from  an  office  and 
of  determining  the  right  of  another  claimant  thereto.  In 
such  cases  the  interest  of  the  relator  in  the  subject-matter 
becomes  a  question  of  considerable  importance,  in  order  to 
determine  whether  he  is  a  proper  party  upon  whose  infor- 
mation or  relation  the  proceedings  may  be  had.  Even  under 
a  statute  extending  the  remedy  to  "  any  person  or  persons 
desiring  to  prosecute  the  same,"  the  question  of  the  relator's 
interest  will  be  deemed  decisive  as  to  the  exercise  of  the 
jurisdiction,  and  the  relief  will  be  granted  only  in  behalf  of 
one  whose  interests  are  affected  by  the  matter  in  contro- 
versy. And  such  a  statute  does  not  entitle  a  private  relator 
to  the  relief  in  a  case  of  public  right  involving  no  individual 
or  private  grievance.1  So  when  the  statute  authorizes  tho 
filing  of  an  information  upon  the  relation  of  any  person 
who  claims  an  interest  in  the  office,  franchise  or  corpora- 
tion in  question,  it  is  not  sufficient  to  aver  in  the  informa- 
tion that  the  relator  claims  an  interest,  but  the  facts  should 
be  set  forth  which  disclose  his  interest.2  And  under  a  stat- 
ute authorizing  the  information  to  be  brought,  either  by  tho 
attorney-general  or  prosecuting  attorney  of  his  own  motion, 
or  by  a  private  relator  upon  leave  granted,  permission  will 
not  be  granted  to  a  private  relator  unless  he  shows  somo 
substantial  ground  for  the  proceeding.*  So  when  the  pur- 
Barn.  &  Cress.  230;  King  v.  White,  1  Commonwealth  v.  Cluley,  56  Pa. 
6  Ad.  &  K  013;  King  v.  Parry,  6  St  270. 

Ad.  &  E.  810.    See,  as  to  the  right        2  State  v.  Ireland,  130  Ind.  77. 
of  the  attorney-general  in  Indiana       8  Vrooman  v.  Michie,  69  Mich.  l-\ 
to  file  an  information  upon  his  own    And  see  Lamoreaux   «.  Ellis,  89 
relation,  State  v.  Meyer,  63  Ind.  33.    Mich.  146. 
43 
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pose  of  the  information  is,  not  only  to  oust  the  incumbent 
of  an  office,  but  also  to  establish  the  relator's  right  thereto, 
the  petition  should  set  forth  sufficient  facts  to  show  the  title 
of  relator,  and  failing  in  this  the  proceedings  can  not  be 
maintained.1  But  a  shareholder  and  director  of  a  private 
corporation  has  sufficient  interest  to  render  him  a  competent 
relator  in  proceedings  .in  quo  warranto  to  determine  the 
title  of  officers  of  the  corporation.2 

§  701.  When  the  object  of  the  proceeding  is  to  test  the 
right  of  respondent  to  a  seat  as  a  member  of  the  common 
council  of  a  city,  a  private  citizen  may  be  a  competent  rela- 
tor, when  it  is  apparent  that  he  is  not  a  mere  volunteer  inter- 
fering maliciously,  but  that  he  represents  a  large  and  re- 
sponsible number  of  citizens,  and  is  not  influenced  by  merely 
personal  motives.3  So  it  is  held  that  any  citizen  or  tax- 
payer has  a  sufficient  interest  in  the  office  of  tax-collector 
or  street-inspector  to  render  him  a  proper  party  to  institute 
the  proceeding  for  determining  the  right  to  exercise  the 


1  State  v.  Stein,  13  Neb.  529;  State 
v.  Hamilton,  29  Neb.  198.  But 
under  the  code  of  procedure  of 
North  Carolina,  a  private  citizen, 
who  is  a  qualified  voter  and  tax- 
payer of  a  municipal  corporation, 
is  a  competent  relator  in  a  proceed- 
ing in  quo  warranto  to  test  the  title 
of  one  claiming  to  act  as  an  officer 
of  such  municipal  corporation,  al- 
though he  is  not  himself  entitled  to 
the  office  or  to  its  emoluments. 
State  v.  Hall,  111  N.  C.  369.  As  to 
the  right  of  the  relator  to  maintain 
and  conduct  the  cause,  upon  an  in- 
formation to  determine  the  right 
of  respondent  to  a  municipal  office 
in  Connecticut,  relator  himself 
claiming  title  to  the  office,  see 
State  v.  Pinkerman,  63  Conn.  176. 
As  to  the  proper  relator  in  pro- 


ceedings in  the  nature  of  quo  war- 
ranto, under  the  code  of  procedure 
in  Dakota,  to  determine  the  title 
to  a  public  office,  see  Territory  v. 
Hauxhurst,  3  Dak.  205;  Territory 
v.  Armstrong,  6  Dak.  226. 

2  Commonwealth  v.  Stevens,  168 
Pa.  St.  582. 

3  Commonwealth    v.  Meeser,  44 
Pa.  St.  341.    See,  also,  City  of  Chi- 
cago v.  People,  80  111.  496.     And  in 
Colorado    a    freeholder   and  tax- 
payer, or  a  citizen,  has  a  sufficient 
interest  in  the  character  and  com- 
position of  the  common  council  of 
a  city  to  render  him  a  competent 
relator  in  an  information  to  test 
the  title  of  an  alderman  to  that 
office.    Darrow  v.  People,  8  Colo. 
41 7.    See,  also,  Churchill  v.  Wai  ker, 
68  Ga.  681. 
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functions  of  such  offices.1  So,  too,  a  citizen  and  tax-payer  of 
a  city  is  a  competent  relator  in  an  information  charging 
persons  with  usurping  the  functions  of  a  board  of  assess- 
ment and  revision  of  city  taxes.  All  that  the  court  requires, 
in  such  case,  is  that  the  relator  should  be  of  sufficient  re- 
sponsibility, that  he  should  act  in  good  faith,  and  that  he 
is  not  disqualified  by  his  own  conduct  with  reference  to 
the  election  which  he  seeks  to  impeach.2  And  one  who 
claims  title  to  the  office  in  controversy,  and  the  right  to  re- 
ceive its  fees  and  emoluments,  has  sufficient  interest  to 
render  him  competent  as  a  relator.3  So  one  whose  term  of 
office  continues  until  his  successor  is  elected  and  qualified 
has  sufficient  interest  to  render  him  a  proper  relator  in  an 
information  to  test  the  title  of  a  claimant  to  the  office.4 
And  a  citizen  and  tax-payer  of  a  county  is  a  competent  re- 
lator in  an  information  to  determine  the  title  to  the  office  of 
superintendent  of  poor  of  the  county.5  And  when  the  ap- 
plication for  leave  to  file  the  information  is  made  by  a  proper 
relator,  it  may  be  granted,  notwithstanding  it  rests  upon 
and  is  supported  by  the  affidavits  of  others  whose  conduct 
and  whose  acquiescence  in  the  irregularity  in  question  have 
disqualified  them  as  relators.6  And  the  English  rule  is  imper- 
ative, that  there  must  be  a  competent  relator  when  the  mo- 
tion, for  the  rule  to  show  cause  is  made,  and  no  amendment 

1  Commonwealth  v.  Commission-  3  Commonwealth    v.  Swank,   79 

ers,  1  S.  &  R.  380;  State  v.  Martin,  Pa.  St.  154    It  is  held  in  Indiana 

46  Conn.  479.  that  an  information  upon  the  re- 

-Sl.ito  v.  Hammer,  42  N.  J.  L.  lation  of  one  claiming  title  to  an 

43.~).    But  in  Kansas  it  is  held  that  office  in  controversy  is  demurrable 

private  citizens,  with  no  other  in-  if  it  fails  to  show  that  the  relator 

terest  than  that  of  tax-payers  in  'is  himself  eligible  to  such  office, 

a  municipal  corporation,  can  not  State  v.  Bieler,  87  Ind.  320;  State 

maintain  proceedings  in  quo  war-  v.  Long,  91  Ind.  351. 

ranto  in  their  own  name  against  4  Taylor  v.  Sullivan,  45  Minn.  309. 

the  municipal  corporation,  but  the  8Taggart  v.  James,  73  Midi.  •„'::  I. 

action  must  be    brought  by  the  6  King  v.  Brame,  4  Ad.  &  E.  664 ; 

state,  through  its  proper  legal  rep-  King  v.  Parry,  6  Ad.  &  E.  810. 
resentatives.     Miller  v.  Town  of 
Palermo,  12  Kan.  14. 
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will  be  allowed  in  this  respect.1  But  when  the  information 
is  filed  by  the  state  through  the  proper  prosecuting  officer, 
upon  the  relation  of  several  citizens,  such  relators  have  no 
right  to  withdraw  from  the  proceeding,  and  thus  avoid  any 
responsibilities  that  might  properly  attach  to  them  as  the 
result  of  their  action  in  causing  the  suit  to  be  instituted.2 

§  702.  As  regards  the  degree  of  interest  necessary,  under 
the  English  practice,  to  render  one  a  competent  relator  in 
an  information  against  a  municipal  corporation,  it  is  to  be 
observed  that  the  courts  are  exceedingly  averse  to  entertain- 
ing the  proceedings  in  behalf  of  a  mere  stranger  to  the  cor- 
poration ;  and  while  there  may  be  cases  where  leave  would 
be  granted  a  stranger  to  institute  the  proceedings,  it  may 
be  done  only  when  he  presents  a  very  clear  case.3  But  when, 
by  the  charter  of  a  municipality,  it  is  provided  that  its  gov- 
ernment and  that  of  all  the  people  therein  shall  be  vested  in 
the  mayor  and  burgesses,  an  inhabitant  of  the  municipality 
has  a  sufficient  interest  in  the  subject-matter  to  render  him 
a  competent  relator  in  an  information  to  test  the  title  of  one 
of  the  burgesses.4 

§  703.  "When  the  information  is  filed  by  the  proper  officer 
of  the  state,  as  by  the  solicitor-general,  duly  authorized  by 
law  to  prosecute  informations,  the  court  will  presume  that 
the  proceedings  are  had  in  his  official  capacity.  Nor  will 
this  presumption  be  rebutted  by  the  fact  that  he  has  recited 
in  the  information  an  order  of  one  branch  of  the  state  legis- 
lature requesting  him  to  file  such  information,  the  order 

iRegina  v.  Thirl  win,  9  L.  T.  R.  complaint;  but  the  fact  is  other- 

(N.  S.)  731.  wise.    He  comes  here  as  a  perfect 

2  Ma  thews  v.  State,  82  Tex.  577.  stranger  to  the  corporation,  prowl- 

3  King  v.  Kemp,  note  to  King  v.  ing  into  other  men's  rights.    I  do 
Clarke,  1  East,  88.    And  see  King  not  mean  to  say  that  a  stranger 
v.  Stacey,  1  T.  R.  1.    In  King  v.  may  not  in  any  case  prefer  this  sort 
Kemp,  Lord  Kenyon  observes,  as  of  application;   but  he  ought  to 
to  the  question  of  the  relator's  in-  come  to  the  court  with  a  very  fair 
terest:  "If  he  had  shown  that  his  case  in  his  hands." 

own  and  other  persons'  privileges        4  Rex  v.  Hodge,  note  to  King  v. 
had  been  injured,  he  would  perhaps    Trevenen,  2  Barn.  &  Aid.  344 
have  had  reason  for  preferring  this 
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being  rejected  as  mere  surplusage  and  not  affording  suffi- 
cient ground  for  sustaining  a  motion  to  quash  the  informa- 
tion.1 And  when,  under  the  laws  of  the  state,  it  is  the  duty 
of  the  attorney-general  to  file  an  information  upon  the  re- 
lation of  any  person  claiming  to  be  rightfully  entitled  to  a 
public  office,  while  the  attorney-general  may  dismiss  the  pro- 
ceedings so  far  as  the  rights  of  the  people  are  involved,  he 
will  not  be  allowed  to  dismiss  to  the  prejudice  of  the  relator, 
who  will  still  be  permitted  to  prosecute  his  own  claims  in 
the  action  already  instituted.2 

§  704.  At  common  law  it  would  seem  to  have  been  proper 
to  join  several  different  persons  respondent  in  one  and  the 
same  information,  when  the  rights  involved  and  the  proof 
in  support  of  them  were  substantially  the  same.3  The  stat- 
ute of  Anne  provided  that  if  it  should  appear  to  the  court 
that  the  several  rights  of  different  persons  to  offices  or  fran- 
chises might  properly  be  determined  in  one  information, 
leave  might  be  given  by  the  court  to  exhibit  one  such  in- 
formation against  the  several  persons.4  Under  this  statute 
it  was  held  by  the  court  of  king's  bench,  that  when  several 
informations  are  filed  against  several  different  persons  whose 
rights  are  identical,  the  court  may  consolidate  the  proceed- 
ings, and  may  determine  the  rights  of  the  parties  upon  a 
single  information  against  them  all.5  "When,  however,  the 
offense  charged  against  several  different  respondents,  in  dif- 
ferent informations,  is  not  a  joint  offense,  the  court  will  re- 
fuse to  consolidate  the  proceedings,  since  in  such  case  there 
must  be  different  informations  to  enable  each  respondent  to 
disclaim.6  And  it  is  not  competent  for  two  persons,  claim- 
ing different  officos,  to  unite  in  one  and  the  same  mforina- 

1  Commonwealth  v.  Fowler,  10  mation   of  a   corporation   as   re- 
Mass.  290.  spondent   and   of  the    individual 

2  Attorney-General  v.  Barstow,  4  persons  who  are  alleged  to  be  ex- 
Wis.  567.  ercising  its  franchises. 

3  See  opinion  of  Lord  Mansfield,  4  9  Anne,  ch.  20.  See  Appendix,  A. 
in  Symmers  v.  Regem,  Cowp.  500.  8Rex  v.  Foster,  Burr.  G7& 

And  see  People  v.  Stanford,  77  Cal.  6King  v.  Warlow,  2  Mau.  &  Sel. 
300,  as  to  the  joinder  in  one  infor-  75. 
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tion  for  the  purpose  of  determining  the  title  to  both  offices 
in  one  proceeding,  and  such  a  misjoinder  of  parties  is  fatal 
on  demurrer.  Nor  is  the  application  of  the  rule  varied  by 
the  fact  that  the  duties  of  the  two  offices  are  somewhat  simi- 
lar, or  that  the  incumbents  participate  in  the  same  duties.1 
But  when  the  information  is  brought  to  test  the  title  of 
several  persons  as  members  of  a  town  council,  the  grounds 
of  the  proceeding  being  common  to  all,  it  is  proper  to  join 
them  as  respondents  in  one  information.2  If,  however,  dif- 
ferent persons  joined  as  respondents  in  one  information 
claim  title  to  the  offices  in  question  under  separate  and  dis- 
tinct appointments,  and  if  as  such  officers  they  are  exercis- 
ing jurisdiction  over  separate  portions  of  the  territory  over 
which  the  relator  or  plaintiff  claims  that  his  office  extends, 
there  is  such  a  misjoinder  of  parties  as  to  be  fatal  to  the  ac- 
tion.3 "When  the  purpose  of  the  information  is  to  test  the 
title  of  two  incumbents  of  the  office  of  school  director,  the 
law  providing  for  the  election  of  but  one,  the  action  is  prop- 
erly brought  against  them  as  individuals,  and  it  is  unneces- 
sary to  join  the  school  district  or  its  inhabitants  or  board  of 
directors.4 

§  705.  In  the  case  of  judges  of  the  territorial  courts  in 
the  various  territories  of  the  United  States,  who  are  ap- 
pointed by  the  president  and  confirmed  by  the  senate,  it  is 
held  that  the  territory  is  not  a  proper  party  to  prosecute  an 
information  in  the  nature  of  a  quo  warranto  to  determine 
the  right  to  hold  such  offices,  since  this  would  recognize  the 
right  of  removal  in  the  territory  without  the  consent  of  the 
general  government  from  which  the  appointment  is  derived. 
The  right,  therefore,  to  institute  proceedings  by  a  quo-war- 
ranto  information  against  such  judges  rests  only  with  the 
United  States,  and  a  relation  or  information  in  the  name  of 
a  territory  is  demurrable.5 

People  v.  De  Mill,  15  Mich.  164.        4  State  v.  Simpkins,  77  Iowa,  676. 

2  State  v.  Kearn,  17  R.  I.  391.  »  Territory  v.  Lockwood,  3  Walt 

3  Preshaw  v.  Dee,  6  Utah,  360.          236. 
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§  706.  In  Ohio  it  is  held,  when  the  proceedings  are 
brought  against  a  corporation,  that  the  application  for  the 
rule  to  show  cause  should  be  made  by  the  prosecuting  officer 
of  the  proper  county,  for  and  in  behalf  of  the  state,  and  if, 
in  a  proper  case,  this  officer  refuses  to  proceed  with  the  ap- 
plication for  the  rule,  the  court  may  order  him  peremptorily 
to  proceed,  or  may,  in  its  discretion,  direct  some  other  per- 
son to  continue  the  proceedings.1  The  same  rule  applies 
when  the  application  is  made  against  an  individual,  and  if 
the  proceedings  are  brought  by  a  private  citizen  in  the  first 
instance  they  will  be  dismissed  for  irregularity.2 

§  707.  As  regards  the  necessity  of  applying  for  leave  of 
court  before  filing  the  information,  a  distinction  is  taken  be- 
tween cases  where  the  proceedings  are  instituted  by  the  at- 
torney-general, ex  afficio,  and  without  any  relator,  and  cases 
where  they  are  brought  upon  the  relation  of  a  private  citi- 
zen. In  the  former  class  of  cases  the  information  is  filed  as 
of  course,  without  leave  of  court,  but  in  the  latter  class  the 
information  may  be  filed  only  by  leave  of  court  first  had 
and  obtained  for  that  purpose,  and  the  application  is  not 
granted  as  of  course,  but  rests  in  the  sound  discretion  of  the 
court.3 

§  708.  In  Arkansas,  where  the  original  writ  of  quo  war- 
ranto  is  still  retained,  the  remedy  is  treated  as  one  in  behalf 
of  the  state,  and  the  writ  issues  only  at  the  instance  of  the 
state,  by  its  attorney-general.  The  proceeding  is  regarded 
as  an  issue  between  the  state  and  the  incumbent  of  the  office 
in  controversy,  and  not  as  between  two  persons  claiming  a 
right  to  the  office.  The  courts  of  that  state,  therefore,  re- 
fuse to  grant  the  writ  upon  the  relation  of  a  private  person, 

'In  re  Bank  of  Mount  Pleasant,  8 State  v.  Stewart,  33  Mo.  879; 

5  Ohio,  249.  State    v.  Lawrence,  38    Mo. 

2 State   v.  Moffitt,  5    Ohio,  858.  Commonwealth  r.  Allen,  128  Mass. 

And  see,  as  to  parties  to  the  pro-  808.    And  see  State  v.  Buskirk,  43 

ceeding  under  the  New  York  code  Mo.  111. 
of  procedure,  People  v,  Ryder,  12 
N.  Y.  433. 
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or  as  a  remedy  in  behalf  of  individual  claimants  of  a  dis- 
puted office  or  franchise.1 

§  709.  It  is  important  to  observe  that  persons  who  are 
otherwise  competent  relators  to  institute  proceedings  by  in- 
formation in  the  nature  of  a  quo  warranto  may  by  their 
own  conduct  be  estopped  from  initiating  the  proceedings. 
When,  for  example,  members  of  a  corporation,  either  pri- 
vate or  municipal,  have  attended  at  a  corporate  election, 
and  participated  in  the  proceedings,  and  have  acquiesced  in 
certain  irregularities  which  they  afterward  seek  to  make 
the  foundation  for  proceedings  by  information  against  the 
officers  elected,  their  acquiescence  will  be  deemed  a  com- 
plete bar  to  allowing  an  information  to  be  filed  upon  their 
relation.2  And  the  same  doctrine  is  applied  in  cases  of  elec- 
tion to  public  offices.3  It  is  held,  however,  that  the  acqui- 
escence of  the  parties  which  is  relied  upon  as  an  estoppel 
must  be  of  such  a  nature  as  to  actually  contribute  toward 
bringing  about  the  condition  of  things  which  is  questioned ; 
and  when  they  have  not  acted  in  bad  faith,  and  their  acquies- 
cence or  laches  has  not  contributed  to  the  grievance  in 
question,  they  may  still  be  competent  relators.4  And  when 
there  are  several  relators  on  whose  information  the  proceed- 
ings have  been  instituted,  some  of  whom  have  acquiesced  in 
the  irregularity  of  an  election  which  constitutes  the  grava- 
men of  the  information,  their  acquiescence  does  not  render 
one  who  did  not  participate  therein  incompetent  as  a  relator, 
and  the  proceedings  may  be  sustained  notwithstanding  the 
incompetency  of  the  others.5  So  when  the  only  claim  of  re- 
lator to  the  office  in  question  is  by  virtue  of  holding  over 
from  a  previous  election,  upon  the  ground  that  the  respond- 
ent, his  successor  elect,  is  ineligible,  if,  pending  the  proceed- 

1  Ramsey  v.  Carhart,  27  Ark.  12.    pie  v.  Moore,  73  III  132;  Dorsey  v. 
See,  also,  State  v.  McDiarmid,  Ib.    Ansley,  72  Ga.  460. 

176.  4  King  v.  Morris,  3  East,  213. 

2  State  v.  Lehre,  7  Rich.  234;  King       s  King  v.  Symmons,  4  T.  R.  224; 
v.  Mortlock,  3  T.  R  301.  Stephens  v.  People,  89  111.  337. 

» People  v.  Waite,  70  III  25;  Peo- 
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ings  in  quo  warranto,  relator  voluntarily  relinquishes  the 
office  to  respondent,  he  is  no  longer  a  competent  relator  to 
maintain  the  action.1 

§  7090.  Upon  an  information  to  determine  the  legality 
of  the  existence  of  a  municipal  corporation,  the  information 
charging  that  it  was  illegally  organized,  it  is  unnecessary  to 
make  the  corporation  itself  a  respondent,  since  its  corporate 
existence  is  denied.  In  such  case  the  persons  who  assume 
to  act  as  officers,  or  to  exercise  the  franchises  of  the  sup- 
posed municipality,  are  the  only  necessary  respondents  to 
determine  the  validity  of  the  incorporation.2 


i  State  v.  Boyd,  34  Neb.  435. 


2Chesshire  v.  People,  116  III  493; 
People  v.  O'Hair,  128  111.  20. 
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OF  THE  PLEADINGS  IN  QUO  WARRANTO. 

§  710.    Ordinary  rules  of  pleading  in  civil  actions  applicable, 

711.  Criminal  pleadings  followed  in  Illinois. 

712.  Prosecutor  need  not  show  title;  burden  of  showing  title  rests 

on  respondent. 

713.  Sufficiericy  of  allegations. 

714.  Plea  that  respondent  had  been  declared  elected. 

715.  Joinder  of  different  pleas  and  defenses. 

716.  Respondent  should  disclaim  or  justify;  what  must  be  shown  in 

justification. 

717.  Substitution  of  pleas  at  common  law. 

718.  Plea  of  non  iisurpavit,  or  not  guilty. 

719.  Matter  need  not  be  anticipated;  when  plea  treated  as  confess- 

ing usurpation. 

720.  When  plea  of  charter  sufficient 

721.  Common-law  rule  on  information  for  usurping  municipal  office. 

722.  Sufficiency  of  plea  as  to  election  proceedings. 

723.  Allegations  as  to  time  of  usurpation. 

724.  Purpose  of  the  information;  rules  applicable  to  proceedings 

against  corporations. 

725.  When  plea  of  not  guilty  and  disclaimer  allowed. 

726.  Rules  applicable  to  board  of  directors  of  corporation. 

727.  Breach  of  condition;  proviso  annexed  as  defeasance  to  act  of 

incorporation. 

728.  Plea  instead  of  answer;  demurrer  carried  back  to  first  defective 

pleading. 

729.  Facts  well  pleaded  admitted  by  demurrer;   facts  should  be 

pleaded  and  not  conclusions  of  law;  rejoinder  to  replications. 

730.  Pleadings  in  Ohio  on  information  against  corporation;  not 

changed  by  code  of  procedure. 

§  710.  The  tendency  of  the  courts  in  modern  times  being 
to  regard  an  information  in  the  nature  of  a  quo  warranto  in 
the  light  of  a  civil  remedy,  invoked  for  the  determination 
of  civil  rights,  although  still  retaining  its  criminal  form  and 
some  of  the  incidents  of  criminal  proceedings,  the  better 
doctrine  now  is  that  the  pleadings  should  conform  as  far  as 
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possible  to  the  general  principles  and  rules  of  pleading 
which  govern  in  ordinary  civil  actions.1  And  while,  as  we 
shall  presently  see,  certain  important  distinctions  are  drawn 
between  this  and  ordinary  civil  actions  as  regards  the  title 
necessary  to  be  pleaded  by  the  prosecutor,  yet  in  the  main 
the  practitioner  will  be  guided  by  the  accustomed  rules  of 
pleading  applicable  to  civil  actions. 

§  711.  The  courts  of  this  country,  however,  have  not 
given  a  uniform  recognition  to  the  doctrine  of  the  preceding 
section,  but  have,  in  some  cases,  endeavored  to  establish  an 
analogy  between  the  pleadings  applicable  to  quo-warranto 
informations  and  those  in  criminal  proceedings.  Thus,  in 
Illinois,  where  it  is  held  that  the  modern  information  is  as 
much  a  means  of  criminal  prosecution  as  was  the  proceed- 
ing at  common  law,  it  is  held  that  the  rules  of  pleading 
applicable  to  criminal  indictments  should  govern  in  quo- 
warranto  informations,  the  principal  difference  being  that 
an  indictment  is  presented  by  a  grand  jury,  upon  their 
oaths,  while  in  the  case  of  informations  the  court  is  in- 


i  People  v.  Clark,  4  Cow.  95;  State 
v.  Commercial  Bank,  10  Ohio,  535; 
State  v.  Kupferle,  44  Mo.  154;  Jones 
v.  State,  112  Ind.  193.  And  see  At- 
torney-General v.  Michigan  State 
Bank,  2  Doug.  359;  State  v.  Saxon, 
25  Fla.  342.  See,  also,  note  to  Peo- 
ple v.  Richardson,  4  Cow.  97.  But 
see,  contra,  Donnelly  v.  People, 
11  111.  552;  People  v.  Mississippi  & 
Atlantic  R.  Co.,  13111.  66;  Wight  v. 
People,  15  111.  417.  In  New  York 
by  the  code  of  procedure  the 
writ  of  quo  warranto  and  the  in- 
formation in  the  nature  thereof 
have  been  abolished,  the  relief  be- 
fore attainable  in  these  forms  be- 
ing now  had  in  an  ordinary  civil 
action.  See  as  to  pleadings  in  such 
cases,  People  v.  Ryder,  12  N.  Y.  433. 
For  a  general  discussion  of  the 


rules  of  pleading  applicable  to  pro- 
ceedings in  quo  warranto,  with 
forms  of  pleadings,  see  the  learned 
note  of  the  reporter  in  People  v. 
Richardson,  4  Cow.  97.  As  to 
pleadings  under  the  Civil  Practice 
Act  of  Montana,  see  Territory  /•. 
Virginia  Road  Co.,  2  Mont.  96.  As 
to  the  effect  of  inconsistent  aver- 
ments in  the  petition,  see  State  r. 
Foulkes,  94  Ind.  49a  As  to  the 
circumstances  which  will  warrant 
the  court  in  striking  from  the  rec- 
ord rejoinders  in  proceedings  in 
quo  warranto,  upon  the  ground  of 
scandal  and  impertinence,  see  At- 
torney-General v.  Parsell,  99  Midi. 
381.  As  to  pleadings  under  the 
code  of  procedure  of  Dakota,  see 
Territory  v.  Hauxhurst,  3  Dak.  205. 
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formed  of  the  facts  by  the  public  prosecutor.  And  the 
statutes  of  the  state  requiring  indictments  and  criminal 
prosecutions  to  be  carried  on  in  the  name  and  by  the  author- 
ity ef  the  state  and  to  .conclude  "  against  the  peace  and 
dignity,"  etc.,  these  words  should  be  included  in  the  infor- 
mation, and  their  omission  is  fatal.1 

§  712.  Allusion  has  been  made  to  an  important  distinc- 
tion between  pleadings  upon  quo-warranto  informations, 
and  in  civil  actions,  as  to  the  title  necessary  to  be  asserted 
by  the  prosecutor.  That  distinction  is,  that  while  in  ordi- 
nary civil  actions  the  burden  rests  upon  the  plaintiff  to  al- 
lege and  prove  his  title  to  the  thing  in  controversy,  the  rule 
is  reversed  in  cases  of  quo-warranto  informations,  and  the 
respondent  is  required  to  disclose  his  title  to  the  office  or 
franchise  in  controversy,  and  if  he  fails  in  any  particular 
to  show  a  complete  title,  judgment  must  go  against  him. 
In  other  words,  in  civil  actions  plaintiff  recovers  upon  his 
own  title,  but  in  proceedings  in  quo  warranto  respondent 
must  show  that  he  has  a  good  title  as  against  the  govern- 
ment.2 The  sole  issue  in  proceedings  of  this  nature,  insti- 

1  Donnelly  v.  People,  11  I1L  552;  the  burden  of  proof  is  upon  the  re- 
People  v.  Mississippi  &  Atlantic  R.  lator  to  establish  his  case.    State  v. 
Co.,  13  111.  66;  Wight  v.  People,  15  Kupferle,  44  Mo.  154.    In  People  v. 
111.  417.     As  to  the  right  to  amend  Ridgley,    21    III    67,    Mr.    Justice 
the  information  under  the  practice  Breese  observes:    "The  usual  ob- 
in  Illinois,  see  Hinze  v.  People,  92  ject  of  an  information  of  this  nat- 
111.  406.  ure  is  to  call  in  question  the  de- 

2  Rex  v.  Leigh,  Burr.  2143;  Peo-  fendant's  title  to  the  office  or  fran- 
ple  r.  Ridgley,  21  111.  66.    And  see  chise  claimed  and  exercised  by  him, 
People  v.  Miles,  2  Mich.  348:  State  because    of    some    alleged  defect 
v.  Gleason,  12  Fla.  265;  People  v.  therein,  as,  for  instance,  that  at  the 
May  worm,   5  Mich.  146;  Clark  v.  time  of  the  election  he  was  disqual- 
People,  15  IlL  217;  Kamp  v.  Peo-  ified  to  be  elected ;  or  that  the  elec- 
ple,   141  111.    9;   Attorney-General  tion  itself  was  void  or  irregular;  or 
i:  Xewell,    85    Me.  273;    State   v.  that  the  defendant  was  not  duly 
Beecher,   15  Ohio,  723;    People  v.  elected  or  not  duly  appointed;  or 
Bartlett,  6  Wend.  422.    But  in  Mis-  that  he  has  not  been  duly  sworn  in, 
souri  it  is  held  that  when  the  ma-  or  otherwise  unlawfully  admitted ; 
terial  averments  of  the  information  or  that  he  has  since  become  dis- 
are  denied  by  the  return  or  answer,  qualified,  and  yet  presumes  to  act 
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tuted  to  test  the  right  of  an  incumbent  to  an  office  or  fran- 
chise, being  as  to  the  right  of  the  respondent,  he  can  not 
controvert  the  right  or  title  of  tjie  person  alleged  in  the  in- 
formation to  be  entitled  to  the  office,  nor  can  the  court 
adjudicate  upon  such  right,  unless  it  is  necessarily  involved 
in  the  determination  of  the  issue  between  the  people  and 
the  respondent.1  It  is  therefore  unnecessary  that  the  re- 
lator  should  set  forth  his  title  to  the  office,  and  an  informa- 
tion is  not  demurrable  because  of  an  omission  to  specifically 
set  forth  such  title,  even  under  a  statute  authorizing  the  at- 
torney-general in  such  proceedings  to  set  out  in  the  infor- 
mation the  name  of  the  person  rightfully  entitled  to  the 
office,  with  an  averment  of  his  right  thereto.2  And  the  state 
is  not  bound  to  show  a  demand  for  the  office,  or  to  establish 
any  fact  save  such  as  may  be  tendered  by  replication  and 
put  in  issue  by  rejoinder  or  other  pleading.3 

§  713.  As  regards  the  question  of  intrusion  into  or  usur- 
pation of  the  office,  to  test  which  an  information  is  filed,  it 
is  regarded  as  sufficient  to  allege,  generally,  that  the  re- 
spondent is  in  possession  of  the  office  without  lawful  au- 
thority.4 And  if  the  pleadings  are  defective  in  this  respect, 
the  defect  is  one  which  should  be  taken  advantage  of  by 

A  defective  title  is  understood  to  be,  judgment  of  ouster.    Clark  v.  Peo- 

and  is,  in  contemplation  of  law,  the  pie,  ex  relatione  Crane,  15  III  R. 

same  as  no  title  whatever,  and  a  213.      The   information,  however, 

party  exercising  an  office  or  fran-  must  allege  that  the  party  against 

chise  of  a  public  nature  is  consid-  whom  it  is  filed  holds  and  executes 

ered  as  a  mere  usurper  unless  he  some  office  or  franchise,  describing 

has  a  good  and  complete  title  in  it,  so  that  it  may  be  seen  the  case 

every  respect.    This  court  has  de-  is  within  the  statute." 

cided  that  the  people  are  not  re-  l  People  v.  Miles,  2  Mich.  348. 

quired  to  show  anything.    The  en-  .2 People  v.  Miles,   2    Mich.    :>is. 

tire  onus  is  on  the  defendant,  and  But  see  State  v.  Boal,  46  Mo.  528. 

he  must   show  by  his  plea,  and  'State   v.  McDiarmid,   27    Ark. 

prove,  that  he  has  a  valid  title  to  176. 

the  office.    He  must  set  out  by  4  People  v.  Woodbury,  14  Cal.  43; 

what   warrant    he    exercises  the  People  v.  Abbott,  16  Cal.  358;  Peo- 

f  unctions  of  the  office,  and  must  pie  v.  Cooper,  189  111.  461;  People 

show  good  authority  for  so  doing,  v.  Clayton,  4  Utah,  421. 
or  the  people  will  be  entitled  to 
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special  demurrer.1  An  averment  in  general  terms  that  de- 
fendant lias  entered  into,  usurped  and  exercised  the  office  in 
question  is  a  sufficient  averment  of  user  to  put  him  upon  an- 
swer.2 But  when  the  information  is  filed  by  the  state  upon 
the  relation  of  the  person  claiming  to  be  injured  by  the 
usurpation,  the  relator  joining  with  the  state,  if  the  plead- 
ings show  a  good  cause  of  action  in  favor  of  the  state,  a 
demurrer  will  not  be  sustained  because  it  does  not  appear 
that  the  relator  is  entitled  to  the  office.3  Mere  general  alle- 
gations, however,  that  the  respondent  is  not  qualified  for 
the  office  which  he  holds  are  insufficient,  and  the  particular 
facts  relied  upon  should  be  set  forth.4  But  it  is  not  neces- 
sary that  the  information  should  follow  strictly  or  literally 
the  averments  of  the  petition  for  leave  to  file  the  informa- 
tion, and  it  may  amplify  and  enlarge  the  facts  and  the 
prayer,  while  not  going  beyond  the  substantial  subject- 
matter  of  the  petition.5  And  when  the  information  charges 
defendant  with  exercising  the  office  in  question  under  color 
of  certain  statutes,  which  are  charged  to  be  unconstitutional, 
and  the  answer  of  defendant  asserts  his  title  to  the  office  by 
virtue  of  such  statutes,  their  validity  is  sufficiently  put  in 
issue  by  the  pleadings.6 

§  714.  "When  the  information  alleges  that  the  respondent 
has  intruded  into  and  usurped  the  office  of  governor  of  the 
state,  and  that  he  is  exercising  its  duties  without  right,  a 
plea  alleging  that  the  respondent  had  been  duly  declared 
governor  by  the  board  of  state  canvassers,  although  it  may 
be  good  as  a  plea  in  bar,  does  not  constitute  a  plea  to  the 
jurisdiction  of  the  court,  and  if  pleaded  as  such  a  demurrer 
will  be  sustained.7 

§  715.  Under  the  English  practice  it  is  competent  for  the 
crown  to  plead  double  in  proceedings  upon  quo-warranto 

1  People  v.  Woodbury,  14  Cal.  43.  6  Commonwealth   v.   Denworth, 

2  State  v.  Dahl,  65  Wis.  510.  145«Pa.  St.  172. 

3  State  v.  Palmer,  24  Wis.  63.  7  Attorney-General  v.  Barstow,  4 

4  Ex  parte  Bellows,  1  Mo.  115  (2d  Wis.  729.    And  see  this  case  for 
ed.  80).  forms  of  pleading  for  an  intrusion 

o  Whelchel  v.  State,  76  Ga.  644.        into  an  office. 
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informations,  and  it  may  reply  several  distinct  matters  to  a 
return,  by  several  distinct  replications.  It  may  also  demur 
to  the  return  and  traverse  its  allegations  at  the  same  time.1 
And  in  Ohio,  the  remedy  in  the  nature  of  quo  warranto 
being  regarded  as  a  civil  remedy,  the  statute  of  the  state 
allowing  the  defendant  in  any  action  in  a  court  of  record  to 
plead,  by  leave  of  court,  as  many  matters  of  defense  as  he  shall 
think  necessary,  is  held  applicable  to  proceedings  in  quo 
warranto,  and  the  respondent  may  plead  several  matters  of 
defense  or  justification.  When,  therefore,  upon  an  informa- 
tion to  try  the  title  of  directors  of  a  corporation,  respondents 
plead  two  different  pleas,  setting  up  different  terms  of  office : 
first,  that  they  were  elected  at  a  particular  time  and  are 
entitled  to  hold  over  until  their  successors  are  elected,  and 
that  no  successors  have  yet  been  elected ;  and  second,  that 
they  were  elected  at  an  annual  election,  and  that,  having 
duly  qualified,  they  hold  by  virtue  of  that  election,  there  is. 
no  such  repugnance  in  the  title  alleged  as  to  prevent  re- 
spondents from  availing  themselves  of  both  defenses  to  the 
same  information.2  And  a  replication  to  a  plea  in  quo  war- 
ranto is  not  bad  for  duplicity  because  it  sets  up  several  dis- 
tinct facts,  if  they  all  tend  to  present  one  ultimate  issue.8 

§  716.  "When  the  proceedings  are  instituted  for  the  pur- 
pose of  testing  the  title  to  an  office  or  franchise,  the  proper 
.course  for  the  respondent  is  either  to  disclaim  or  to  justify.4 
If  he  disclaims  all  right  to  the  office,  the  people  are  at  once 
entitled  to  judgment  as  of  course.  If,  upon  the  other  hand, 
the  respondent  seeks  to  justify,  he  must  set  out  his  title 
specially  and  distinctly,  and  it  will  not  suffice  that  he  alleges 
generally  that  he  was  duly  elected  or  appointed  to  the  office, 
but  he  must  state  specifically  how  he  was  appointed,  and  if 


1  Regina  v.  Diplock,  19  L.  T.  R. 
(N.  S.)  380. 

2  State  v.  McDaniel,  22  Ohio  St. 
354. 

3  Coon  v.  Plymouth  Plank  Road    Larke  v.  Crawford,  28  Mich.  88. 
Co.,  31  Mich.  178. 


<  Clark  v.  People,  15  III  217;  Illi- 
nois Midland  R.  Co.  v.  People,  84 
111.  426:  Holden  v.  People,  90  111. 
434;  Carrico  v.  People,  123  111.  198; 
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appointed  to  fill  a  vacancy  caused  by  the  removal  of  a  former 
incumbent,  the  particulars  of  the  dismissal  as  well  as  of  the. 
appointment  must  appear.  The  people  are  not  bound  to 
show  anything,  and  the  respondent  must  show  on  the  face 
of  his  plea  that  he  has  a  valid  and  sufficient  title,  and  if  he 
fails  to  exhibit  sufficient  authority  for  exercising  the  func- 
tions of  the  office,  the  people  are  entitled  to  judgment  of 
ouster.1  Unless,  therefore,  the  respondent  disclaims  all  right 


i  Clark  v.  People,  15  111.  213;  Car- 
rico  v.  People,  123  111.  198;  Catlett 
v.  People,  151  111.  16.  Clark  v.  Peo- 
ple, 15  111.  217,  was  an  information 
to  test  the  right  to  hold  the  office 
of  a  county  treasurer.  The  re- 
spondent pleaded,  among  other 
things,  first,  that  a  vacancy  in  the 
office  had  been  caused  by  removal 
of  the  relator,  to  which  he  had  been 
duly  appointed  by  the  board  of 
supervisors;  second,  that  the  office 
was  vacant  and  he  was  duly  ap- 
pointed, etc.  The  court,  Treat,  C.  «L, 
say:  "The  first  plea  is  clearly  de- 
fective. It  fails  to  show  that  the 
relator  was  legally  dismissed  from 
the  office  of  treasurer.  It  alleges 
that  he  was  removed  for  various 
reasons  stated  in  an  order  of  the 
board  of  supervisors,  but  the  order 
itself  is  not  set  forth.  The  reasons 
ought  to  appear  at  large  in  the 
plea,  so  that  the  court  might  de- 
termine whether  the  removal  was 
for  one  of  the  causes  specified  in 
the  statute.  A  dismissal  for  any 
other  cause  would  not  create  a  va- 
cancy in  the  office,  nor  justify  the 
board  of  supervisors  in  appointing 
the  defendant.  He  could  have  no 
right  to  the  office  unless  the  re- 
lator was  properly  removed  there- 
from. In  the  proceeding  by  in- 
formation in  the  nature  of  a  quo 


warranto,  the  defendant  must 
either  disclaim  or  justify.  If  he 
disclaims,  the  people  are  at  once 
entitled  to  judgment.  If  he  justi- 
fies, he  must  set  out  his  title  spe- 
cially. It  is  not  enough  to  allege 
generally  that  he  was  duly  elected 
or  appointed  to  the  office;  but  he 
must  state  particularly  how  he  was 
elected  or  appointed.  He  must 
show  on  the  face  of  the  plea  that 
he  has  a  valid  title  to  the  office. 
The  people  are  not  bound  to  show 
anything.  The  information  calls 
upon  the  defendant  to  show  by 
what  warrant  he  exercises  the 
functions  of  the  office,  and  he  must 
exhibit  good  authority  for  so  doing, 
or  the  people  will  be  entitled  to 
judgment  of  ouster.  Cole  on  Crim- 
inal Informations,  210  to  212;  Will- 
cock  on  Municipal  Corporations, 
486  to  488;  Angell  &  Ames  on  Cor- 
porations, §  756.  The  second  plea 
is  also  too  general.  It  does  not 
state  how  the  office  became  vacant, 
nor  does  it  show  with  sufficient 
certainty  how  the  defendant  was 
appointed.  The  third  plea  is  like- 
wise defective.  The  defendant 
does  not  attempt  to  set  out  his 
title.  It  is  no  answer  to  the  in- 
formation that  the  relator  is  not 
entitled  to  the  office.  The  defend- 
ant must  show  that  he  is  right- 
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to  the  office  and  denies  that  he  has  assumed  to  exercise  its 
functions,  he  should  allege  such  facts  as,  if  true,  invest  him 
fully  with  the  legal  title ;  otherwise  he  is  considered  as  a 
mere  usurper.1  But  it  is  unnecessary  that  a  plea  to  the  in- 
formation should  be  verified  by  affidavit.2 

§  TIT.  At  common  law,  if  the  respondent  claimed  the 
office  under  two  distinct  titles,  one  by  prescription  and  the 
other  by  charter,  but  by  his  plea  rested  his  defense  upon  his 
prescriptive  right,  which  was  tried  and  found  against  him, 
he  could  not  then  resort  to  his  other  defense  of  a  charter 
right.3  But  if  he  was  doubtful  whether  his  title  could  best 
be  supported  under  charter  or  by  prescription,  he  might  at 
any  time  before  trial  withdraw  the  one  defense  and  plead 
the  other.4  So  he  might  disclaim  in  part  and  justify  in  part. 
And  at  any  time  before  trial  the  court  might  grant  leave  to 
withdraw  a  plea  and  plead  de  novo  on  terms,  or,  before 
joinder  in  demurrer,  the  respondent  might  amend  by  pay- 
ing costs.5 

§  T18.  From  the  nature  of  the  quo-warranto  information 
for  the  usurpation  of  an  office  or  franchise,  which  calls  upon 
the  respondent  to  show  by  what  warrant  or  authority  he 
exercises  the  functions  of  the  office,  it  follows  of  necessity 
that  non  usurpavit,  or  a  simple  plea  of  not  guilty,  does  not 
constitute  a  sufficient  plea,  since  it  discloses  no  title  to  the 
office,  which  is  the  very  gist  of  the  controversy.6  And  the 
rule  holds  good  when  the  information  is  filed  upon  the  rela- 
tion of  a  private  person  claiming  title  to  the  office,  instead 
of  by  the  attorney -general.7  But  while  this  principle  is  con- 
ceded, it  is  held  to  be  competent  for  the  respondent  to 
traverse  generally  the  material  allegations  tendered  by  the 

fully  in  office,  or  the  people  are  4Rex  v.  Grimes,  Burr.  2147. 

entitled  to  judgment  against  him."  5Com.  Dig.,  Quo  Warranto,  C.  4. 

1  State  v.  Harris,  3  Ark.  570.   See,  6  Queen  v.  Blagden,  10  Mod.  Rep. 
also,  State  v.  Saxon,  25  Fla.  342;  296;  State  v.  Anderson,  26  Fla.  240; 
S.  C.,  Ib.  792.  Buckman  v.  State,  34  Fla.  48.    See 

2  Attorney-General  v.  Mclvor,  58  Commonwealth  v.  M' Williams,  11 
Mich.  516.  Pa.  St  61. 

8  Rex  r.  Leigh,  Burr.  2143.  7  Buckman  v.  State,  34  Fla,  48. 
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relator.1  And  when  the  proceedings  are  brought  to  test 
the  right  to  exercise  a  corporate  franchise,  a  plea  by  the 
corporation  alleging,  in  substance,  a  right  to  the  exercise  of 
the  franchise,  and  containing  negative  averments  which 
traverse  the  allegations  contained  in  the  information,  is 
neither  a  disclaimer  nor  a  plea  of  non  usurpavit,  and  is  a 
valid  plea.2  If  the  facts  upon  which  the  answer  is  based  are 
not  within  the  personal  knowledge  of  the  respondent,  and 
may  be  ascertained  only  by  inquiry  from  others,  or  by  an, 
examination  of  public  books  and  records,  the  averment  of 
such  facts  upon  information  and  belief  is  sufficient.3 

§  719.  The  general  principle  of  pleading,  that  it  is  not 
necessary  to  anticipate  matter  which  should  more  properly 
come  from  the  other  side,  applies  to  the  pleadings  upon  in- 
formations in  the  nature  of  a  quo  warranto.  When,  there- 
fore, the  plea  or  answer  anticipates  matter  which  should 
more  properly  be  alleged  by  the  prosecutor,  so  much  of  it  as 
is  faulty  in  this  respect  may  be  stricken  out  as  surplusage.4 
And  when  the  plea  tendered  by  the  respondent  is  utterly 
bad,  and  shows  no  title  to  the  franchise  which  he  is  alleged 
to  have  usurped,  it  may  be  treated  as  confessing  the  usurpa- 
tion, and  judgment  of  ouster  may  be  given  thereon.5 

§  720.  Upon  an  information  to  procure  the  forfeiture  of 
the  charter  and  franchises  of  a  corporation,  alleging  an  un- 
lawful use  and  usurpation,  it  is  sufficient  to  plead  the  charter, 
without  alleging  the  continued  existence  of  the  body  corpo- 
rate down  to  the  time  of  instituting  the  proceedings,  and 
without  pleading  certain  facts  which  are  alleged  as  an  estop- 
pel of  the  right  of  the  state  to  insist  upon  a  forfeiture  of 
the  franchise,  since  the  plea  of  the  charter  constitutes  a  suffi- 
cient prima  facie  defense  to  the  information.  And  the  char- 
ter of  the  corporation  being  shown,  its  continued  existence- 
Commonwealth  v.  M' Williams,  3  People  v.  Curtis,  1  Idaho,  753. 
11  Pa.  St.  61.  *  Attorney-General  v.  Michigan 

2  Commonwealth  v.  Cross-Cut  R.    State  Bank,  2  Doug.  359. 
Co.,  53  Pa.  St.  63.  *Kex  v.  Philips,  Stra.  394 
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down  to  the  time  of  filing  the  information  will  be  presumed.1 
"When  the  action  is  brought  to  annul  the  charter  and  fran- 
chises of  a  private  corporation,  such  as  a  water  company, 
upon  the  ground  of  non-compliance  with  the  conditions  im- 
posed by  its  charter,  a  plea  of  justification  should  show  by 
allegations  of  fact,  and  not  by  mere  conclusions  of  the 
pleader,  that  the  corporation  has  complied  with  its  charter 
undertaking.  And  a  plea  which  fails  in  this  respect  pre- 
sents no  sufficient  defense  to  the  information.2 

§  721.  At  common  law,  upon  proceedings  by  informa- 
tion for  the  usurpation  of  a  municipal  office,  it  was  not 
deemed  essential  to  allege  specially  whether  the  office  was 
by  charter  or  prescription.  If  it  was  shown  to  be  an  office 
concerning  the  public,  this  was  held  sufficient  as  against 
a  usurper,  and  wrhen  this  was  admitted  by  demurrer,  judg- 
ment would  go  for  the  crown.3  And  when  the  proceedings 
are  brought  against  a  municipal  corporation,  charging  it 
with  exercising  franchises  to  which  it  is  not  entitled,  the  in- 
quiry is  limited  to  the  matters  charged  in  the  information ; 
and,  in  such  case,  matter  which  is  set  up  by  way  of  plea  is 
only  material  in  so  far  as  it  shows  a  warrant  in  law  for  the 
exercise  of  the  franchise  in  question.4 

§  722.  When  the  information  is  filed  to  test  the  right  of 
an  incumbent  of  an  elective  office  to  exercise  its  f  unction  >. 
it  is  sufficient  if  the  plea  shows  the  authority  for  hold- 
ing the  election,  the  holding  of  the  election,  and  that  iv- 
spondent  received  the  largest  number  of  votes,  without  aver- 
ring that  he  received  the  largest  number  of  votes  as  appear^ I 
by  the  return  of  the  canvassers,  such  an  averment  being  re- 
garded as  immaterial.5  Nor  is  it  necessary  to  allege  a  strict 
fulfillment  on  the  part  of  the  board  of  canvassers  of  elec- 
tioii  returns  of  all  their  duties,  since  the  court  may  go  be- 

1  Attorney-General   v.  Michigan  <  State  v.  City  of  Cincinnati,  23 
State  Bank,  2  Doug.  339.  Ohio  St  445. 

2  State  v.  Capitol  City  Water  Co.,  «  People  v.  Van  Cleve,  1  Mich, 
102  Ala.  231.  802. 

3  King  u.  Boyles,  Ld.  Raym.  1559. 
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hind  their  proceedings,  their  certificate  of  election  being 
only  prima  facie  evidence  of  title  to  the  office.1  If  the 
contest  is  between  the  relator  and  the  respondent  as  to 
which  is  entitled  to  the  office,  respondent  having  by  his 
plea  alleged  sufficient  facts  to  show  that  he  was  legally 
elected  to  the  office,  it  is  unnecessary  that  he  should  form- 
ally deny  the  title  of  relator.2 

§  723.  As  regards  the  time  when  the  usurpation  occurred, 
it  is  held  to  be  unnecessary  to  specify  in  the  information  any 
particular  day  as  that  on  which  the  respondent  was  guilty 
of  a  usurpation  of  the  office  in  question.  And  when  the 
allegation  as  to  time  is  that  for  the  space  of  two  days  last 
past  respondent  has  usurped  the  office,  it  will  be  construed 
to  refer  to  the  two  days  next  preceding  the  filing  of  the  in- 
formation, and  the  period  of  the  alleged  usurpation  is  thus 
fixed  with  sufficient  certainty.  Nor  is  it  essential  that  the 
time  when  the  information  is  presented  to  the  court  should 
appear  in  the  caption  thereof.3 

§  724.  The  fundamental  purpose  of  the  information  is  to 
inform  the  court  as  to  the  questions  of  fact  upon  which  the 
proceedings  are  based,  in  order  that  it  may  properly  apply 
the  law  to  those  facts.  And  when  the  information  is  filed 
against  an  incorporated  company  for  the  purpose  of  obtain- 
ing a  forfeiture  of  its  franchise,  it  should  allege  under  what 
law  the  corporation  exists,  and  if  deficient  in  this  respect  it 
is  demurrable.4  So,  when  the  proceedings  are  instituted 
against  a  corporate  body  to  compel  it  to  show  by  what  war- 
rant it  exercises  its  corporate  franchise,  it  is  proper  for  the 
respondent  in  its  return  to  recite  the  several  legislative  en- 
actments upon  which  it  relies  as  constituting  it  a  legal  cor- 
poration, and  such  a  return  will  be  held  good  on  demurrer.5 
And  upon  an  information  against  an  incorporated  company, 
by  its  corporate  name,  to  procure  a  forfeiture  of  its  fran- 

1  People  v.  Van  Cleve,  1  Mich.  4  Danville  &  White  Lick  Plank- 
362.  road  Co.  v.  State,  16  Ind.  456. 

2  Crook  v.  People,  106  111.  237.  »  state  v.  Mississippi,  Ouachita  & 

3  People  v.  Miller,  15  Mich.  354  Red  River  R.  Co.,  20  Ark.  495. 
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chise,  charging  the  usurpation  generally,  if  the  respondent 
pleads  its  act  of  incorporation,  under  which  it  justifies,  it  is 
proper  for  the  prosecution  to  reply,  setting  up  specially  the 
causes  of  forfeiture.1  And  when  an  information  is  brought 
against  a  railway  company  to  procure  the  forfeiture  of  its 
franchises,  it  is  proper  to  join  causes  of  forfeiture  at  com- 
mon law  with  those  created  by  statute.2  If  the  proceeding 
is  brought  against  several  persons  assuming  to  act  as  a  cor- 
poration, a  general  denial  in  the  information  of  the  right  of 
respondents  to  act  as  such  corporation  is  sufficient  to  put 
them  upon  their  plea  of  justification.  But  if  the  informa- 
tion attempts  to  set  forth  the  title  under  which  respondents 
claim  to  exercise  the  franchise  of  being  a  corporation,  and 
the  facts  thus  disclosed,  when  taken  in  connection  with  other 
facts  appearing  by  a  public  statute  of  the  state,  show  a  good 
title  to  the  exercise  of  the  corporate  franchise,  the  informa- 
tion is  necessarily  bad.3 

§  725.  When  the  information  charges  respondents  as  in- 
dividuals with  having  usurped  and  exercised  the  franchise 
of  a  corporation,  without  authority  of  law,  and  the  respond- 
ents have  the  right  under  the  statutes  of  the  state  to  plead 
not  guilty  to  the  information,  they  may,  with  a  plea  of 
not  guilty,  also  plead  a  disclaimer  of  any  right  to  use  and 
enjoy  the  franchise  in  question,  the  two  grounds  of  defense 
not  being  inconsistent  as  regards  the  individual  capacity  in 
which  respondents  are  acting.  And  in  such  case  the  state 
is  not  entitled  to  judgment  upon  the  disclaimer,  since  under 
the  plea  of  the  general  issue  it  devolves  upon  the  prosecu- 
tion to  establish  by  proof  the  facts  alleged  in  the  informa- 
tion.4 

'People  v.  Bank  of  Niagara,  6  municipal    corporation,   King    v. 

Cow.  196.    See,  also,  as  to   plead-  City  of  London,  3  Harg.  State  Tri- 

ing  in  such  case,  People  v.  Bank  of  als,  545. 

Washington,  6  Cow.  211;  People  v.  2  State  v.  Milwaukee,  L.  S.  &  W. 

Kankakee  River  Improvement  Co.,  R.  Co.,  45  Wis.  579. 

103  111.  491.    And  see,  as  to  plead-  3  People  v.  Ottawa  Hydraulic  Co., 

ings  upon  an  information  for  a  115  111.  281. 

forfeiture  of  the  franchise  of    a  *  State  v.  Brown,  34  Miss.  688. 
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§  726.  In  proceedings  by  information  to  test  the  right  of 
a  board  of  directors  of  a  corporation  to  hold  their  office,  it 
is  not  sufficient  that  they  plead  generally  that  they  were 
elected,  but  they  should  also  set  out  the  particulars  of  their 
election.  NOT  can  respondents  in  such  proceedings  rely  upon 
two  distinct  titles,  but  they  may  be  put  to  their  election 
under  which  of  the  two  they  will  defend,  and  a  plea  alleg- 
ing two  distinct  and  separate  elections,  by  virtue  of  which 
they  claim  to  hold  their  office,  is  bad  for  duplicity.1 

§  727.  Great  strictness  is  required  in  assigning  a  breach 
of  a  condition  for  the  purpose  of  forfeiting  a  corporate  fran- 
chise, and  while  the  breach  need  not,  perhaps,  in  all  cases  be 
stated  in  the  very  words  of  the  condition,  yet  it  should  at 
least  be  stated  according  to  its  legal  effect  and  spirit.2  But 
when  an  association  has  been  created  a  body  politic  and  cor- 
porate in  present^  with  a  proviso  annexed  to  the  act  of  in- 
corporation, not  as  a  condition  precedent,  but  as  a  defeasance, 
being  fully  created  and  organized  in  the  first  instance,  its 
continued  existence  is  presumed  until  the  contrary  is  shown. 
It  is  not  necessary,  therefore,  for  such  corporation,  in  answer 
to  an  information  for  a  forfeiture  of  its  franchise,  to  plead 
the  condition  of  defeasance  and  allege  its  performance,  even 
though  the  time  within  which  it  was  to  be  performed  has 
long  since  elapsed.8  And  in  general  it  would  seem  to  be 

1  Commonwealth  v.  Gill,  3  Whart.  such  citizens  dwelling  in  said  city 
228.  as  shall  agree  to  take  it  on  the 

2  People  v.  Manhattan  Company,  terms  to  be  demanded  by  the  said 
9  Wend.  351.  company;  in  default  whereof  the 

3  People  v,  Manhattan  Company,  corporation    shall    be    dissolved." 
9  Wend.    351.    This   was   a  quo-  Mr.  Justice    Sutherland,   for   the 
warranto  information  to  procure  court,  says:  "I  believe  it  was  not 
a  forfeiture  of  respondent's  char-  contended,  and  it  certainly  can  not 
ter,  which  had  been  granted  upon  be  successfully,  that  a  compliance 
the    following    condition:    "Pro-  with  the  proviso  in  this  case  was 
vided,  that   said    company  shall,  a  condition  precedent  to  the  orig- 
within  ten  years  from  the  passing  inal  rightful  existence  and  organi- 
of  this  act,  furnish'and  continue  a  zation  of  the  defendants  as  a  cor- 
supply    of    pure    and    wholesome  poration.    The  first  enacting  clause 
water,  sufficient  for  the  use  of  all  of  the  act  creates  and  declares  the 
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sufficient  to  aver  in  the  plea  the  incorporation  of  the  re- 
spondent as  a  body  politic,  without  averring  a  compliance 
with  all  the  requirements  of  its  charter,  or  alleging  affirma- 
tively a  performance  of  the  necessary  acts  to  complete  the 
corporate  organization,  leaving  the  prosecution  to  reply  any 
matter  which  would  show  a  failure  on  the  part  of  the  re- 
spondent to  comply  with  its  act  of  incorporation.1 

§  728.  In  Illinois  it  is  held  to  be  the  proper  course  for 
the  respondent  in  the  information  to  plead  thereto  instead 
of  answering.  If,  however,  he  has  filed  an  answer  instead  of 
a  plea,  the  technical  distinctions  between  the  two  may  be  dis- 
regarded and  the  answer  may  be  treated  as  a  plea  for  the 
purposes  of  the  case,  and  there  may  be  a  demurrer  to  such 
answer  and  joinder  in  demurrer  as  in  ordinary  cases.2  It  is 
to  be  observed,  also,  that  the  familiar  principle  of  pleading, 
that  a  demurrer  reaches  back  to  the  first  defective  pleading 
on  either  side,  applies  to  quo-warranto  informations.  "When, 
therefore,  the  information  is  fatally  defective,  upon  a  demur- 
rer to  respondent's  plea  or  return  the  court  need  not  inquire 

individuals    therein   named,   and  poration,  they  were  bound  to  aver 

their   associates,    a    body    politic  everything   necessary  to  show  a 

and  corporate  in  presenti,  while,  present  right;  and,  as  the  period 

by  the  very  terms  of  the  proviso,  limited  by  the  proviso  had  long 

they  were  to  have  ten  years  there-  before  elapsed,  it  was  incumbent 

after  to  furnish  the  water.   Neither  upon  them,  among  other  things,  to 

their  existence  nor  their  general  show  that  they  had  performed  that 

powers  as  a  corporation  were  in  condition.    It  seems  to  me  to  be  a 

abeyance  during  that  period.  They  satisfactory  answer  to  this  argu- 

had  a  right  immediately  to  exer-  ment  to  say  that  the  corporation, 

cise  any  of  the  powers  conferred    having  been  shown  to  have  I u 

upon  them  by  their  charter.    The  legally  created  and  organized,  is 

proviso  was  strictly  a  defeasance,  in  judgment  of  law  supposed  to 

and  not    a  condition    precedent;  continue  to  exist  until  the   c»n- 

and  it  was  not  necessary,  there-  trary  is  shown,  and  to  have  per- 

fore,  for  the  defendants  to  notice  formed  all  its  duties,  and,  among 

it  in  their  plea.   Perhaps  the  coun-  others,  the  duty  of  supplying  the 

sel  meant  to  contend  that  as  the  city  of  New  York  with  pure  and 

defendants  were  called  upon  by  wholesome  water." 

the  information  to  show  by  what  l  People  v.  Rensselaer  &  Saratoga 

authority  they  now  claim  and  ex-  R.  Co.,  15  Wend.  113. 

ercise  the  franchise  of  being  a  cor-  2  People  v.  Percells,  3  Gihn.  59. 
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into  the  validity  of  the  plea,  and  the  demurrer  may  be  car- 
ried back  and  sustained  as  a  demurrer  to  the  information.1 
And  it  is  open  to  the  respondent  upon  demurrer  to  his  an- 
swer, when  no  issue  of  fact  has  been  formed,  and  no  trial 
had  upon  the  merits,  to  raise  the  question  whether  resort 
has  been  had  to  the  proper  remedy,  since  an  answer  is  not  a 
waiver  of  the  right  to  question  the  propriety  of  the  relief 
sought.2  And  if  the  averments  of  an  information  charging 
respondents  with  usurping  the  franchises  in  question  show 
a  clear,  legal  right  upon  their  part  to  the  exercise  of  such 
franchises,  the  information  will  be  held  insufficient  upon 
demurrer.8 

§  729.  By  analogy  to  the  principle  governing  the  plead- 
ings in  ordinary  actions  at  law,  all  the  facts  which  are  well 
pleaded  in  answer  or  return  to  the  information  are  admitted 
by  demurrer  thereto.  The  question  upon  such  demurrer 
then  is,  whether  the  material  averments  of  the  information 
are  answered,  and  if  not  the  demurrer  will  be  sustained  and 
respondent  will  have  leave  to  amend  his  answer.4  And  when 
it  is  alleged  in  the  information  that  respondent  holds  and 
exercises  his  office  without  legal  warrant  or  qualification, 
and  by  his  answer  he  avers  a  legal  appointment  and  qualifi- 
cation, and  an  entry  upon  the  duties  of  the  office,  and  also 
alleges,  as  a  legal  conclusion,  that  he  has  ever  since  held  and 
enjoyed  the  office,  as  he  had  a  legal  right  to  do,  such  answer 
is  not  sufficient,  since  it  is  incumbent  upon  the  respondent 
to  set  up  all  the  facts  necessary  to  constitute  a  good  and 
sufficient  title  to  the  office.5  So  when  an  information  seek- 
ing to  oust  the  directors  of  a  school  district  from  office 
charges  that  the  district  was  never  legally  organized,  a  gen- 
eral averment  in  the  plea  or  answer  of  respondents  of  a 

1  People  v.  Mississippi  &  Atlantic  12  Kan.  441;  Town  of  Enterprise  v. 

R.  Co.,  13  III  66;  State  v.  North,  43  State,  29  Fla.  128. 
Conn.  79;   Elam  v.  State,  75  Ind.        2  People  v.  Whitcomb,  55  111.  172. 
518;    State   v.    Commissioners  of       3  Town  of  Enterprise  v.  State,  29 

Pawnee  Co.,  12  Kan.  426.    See,  also,  Fla.  12& 

State  v.  Commissioners  of  Ford  Co.,        4  State  v.  Beecher,  15  Ohio,  723. 

5  State  v.  Beecher,  15  Ohio,  723. 
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legal  conclusion  as  to  the  organization  of  the  district  is  in- 
sufficient upon  demurrer,  and  the  facts  from  which  such  con- 
clusion is  drawn  should  be  set  forth  in  the  plea.1  But  when 
the  relator  has  filed  several  replications  to  the  plea  of  re- 
spondent, and  the  latter  has  demurred  to  such  replications, 
the  demurrers  being  interposed  in  good  faith  and  not  for 
purposes  of  delay,  it  is  proper  upon  overruling  the  demurrers 
to  grant  a  reasonable  time  within  which  to  file  a  rejoinder 
to  such  replications.2 

§  730.  In  Ohio  the  doctrine  was  early  established  that 
the  prosecutor  in  proceedings  upon  a  quo-warranto  informa- 
tion for  the  forfeiture  of  a  corporate  franchise  might  pursue 
either  of  two  courses :  he  might  disclose  in  the  information 
the  specific  ground  of  forfeiture  upon  which  he  relied,  or  he 
might,  in  general  terms,  charge  the  respondent  with  exercis- 
ing certain  franchises  without  authority,  and  call  upon  it  to 
show  by  what  warrant  such  powers  were  claimed.  The  plea 
should  then  deny  the  facts  charged,  or  set  forth  the  author- 
ity upon  which  respondent  relied,  as  the  casa  might  be,  and 
the  replication  might  then  allege  the  acts  upon  which  the 
prosecutor  relied  as  working  a  forfeiture.  These,  again, 
might  be  denied  or  a  demurrer  might  be  filed,  following  sub- 
stantially the  same  course  as  in  ordinary  pleadings  at  com- 
mon law.  In  this  manner  the  authority  to  exercise  the 
franchise  in  question  was  disclosed  by  the  party  claiming 
the  right  to  its  exercise,  and  the  acts  alleged  to  be  unauthor- 
ized were  pleaded  by  the  party  complaining  thereof.3  And 
it  is  held  that  the  rules  of  pleading  established  by  the  code 
of  procedure  in  Ohio  are  not  applicable  to  proceedings  in 
the  nature  of  quo  warranto,  and  that  the  pleadings  in  such 
cases  are  still  governed  by  the  rules  prevailing  before  the 
adoption  of  the  code.4 

1  Rayfield  v.  People,  144  111.  833.  '  State  v.  Commercial  Bank,  10 

8  Attorney-General    v.    May,    97    Ohio,  535. 

Mich.  568.  «  State  v.  McDaniel,  22  Ohio  St. 

854. 
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§  731.    Practice  on  rule  to  show  cause  why  information  should  not  be 

allowed;  rule  not  always  granted. 
731  a.  Practice  in  various  states. 

732.  Service  of  rule;  discretion  as  to  granting  rule. 

733.  Requisites  of  affidavits;  should  be  sworn  positively, 

734.  Distinction  as  to  allegations  of  title  and  of  usurpation. 

735.  Process  at  common  law  upon  the  original  writ  and  upon  the  in- 

formation. 

-  736.  Jurisdiction  of  the  person,  how  acquired. 

737.  Amendments  freely  allowed. 

738.  Rule  to  show  cause  may  be  opposed  by  affidavits. 

739.  Effect  of  a  default  the  same  as  in  ordinary  civil  actions. 

740.  Of  the  venue  when  jury  trial  is  had. 

741.  New  trials  allowed  as  in  civil  actions. 

742.  Costs  under  statute  of  Anne, 

743.  Costs  in  New  York. 

744.  Courts  averse  to  second  application  for  same  defect  in  title. 

§  731.  The  usual  practice  in  obtaining  leave  to  file  an  in- 
formation in  the  nature  of  a  quo  warranto,  at  the  suggestion 
of  a  private  relator,  is,  unless  otherwise  provided  by  statute 
or  local  rules  of  practice,  to  present  to  the  court  an  applica- 
tion or  petition  verified  by  affidavit,  upon  which  a  rule  issues 
requiring  the  respondent  to  show  cause  why  the  information 
should  not  be  filed  against  him,  and  unless  he  shows  such 
cause  on  the  return  as  to  put  his  right  beyond  dispute,  the 
rule  for  the  information  will  be  made  absolute,  in  order  that 
the  question  concerning  the  right  may  be  properly  deter- 
mined.1 And  it  has  been  held  that  the  allowing  an  infor- 

1  United  States  v.  Lockwood,  1  249.    See,  also,  People  v.  Waite,  70 

Pinney  (Wis.),  359;  Commonwealth  111.  25,  6  Chicago  Legal  News,  175. 

r.    Jones,   12    Pa.   St.   365;    In  re  See,  also,  Harris  v.  Pounds,  66  Ga, 

Bank  of  Mount  Pleasant,  5  Ohio,  123.    As  to  the  practice  in  Texas, 
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mation  upon  the  filing  of  a  suggestion,  without  a  rule  to 
show  cause,  constitutes  sufficient  ground  for  sustaining  a 
motion  to  quash.1  The  practice,  however,  of  proceeding  in 
the  first  instance  by  a  rule  to  show  cause  is  by  no  means 
uniform,  and  when  the  proceedings  are  instituted  for  the 
usurpation  of  an  office  claimed  by  the  relator  as  a  matter  of 
right,  it  has  been  held  to  be  immaterial  whether  he  proceeds 
in  the  first  instance  by  the  rule  nisi,  or  asks  leave  to  file  the 
information.  And  the  latter  course  is  said  to  be  equally 
proper  when  notice  of  the  application  is  given  to  the  re- 
spondent, and  when  sufficient  tune  is  allowed  to  enable  him 
to  prepare  affidavits  in  opposition  to  the  case  presented.2 
So  it  has  been  held  that  the  rule  to  show  cause  is  a  matter 
of  form  rather  than  of  substance,  and  that  if  the  respondent 
has  a  preliminary  hearing,  as  upon  a  motion  to  quash,  the 
omission  of  the  rule  is  not  fatal.3  Under  the  English  prac- 
tice, the  prosecutor  was  obliged  by  rule  of  court  to  specify 
in  the  rule  to  show  cause  all  objections  which  he  intended 
to  urge  against  the  title  of  respondent,  and  nc  objection  not 
thus  specified  could  be  raised  on  the  pleadings  without  leave 
of  court.4 

§  731a.  In  Illinois  it  is  regarded  as  the  proper  practice 
for  the  public  prosecutor  to  present  a  motion  for  leave  to  file 
the  information,  such  motion  being  based  upon  an  affidavit, 
and  a  rule  nisi  may  then  issue  to  the  respondent  to  show 
cause  why  the  information  should  not  be  filed,  and  the  re- 
spondent may  answer  such  rule  upon  counter-affidavits.5  If 
the  facts  shown  by  respondent  in  answer  to  the  rule  to  show 
cause  are  disputed,  or  if  the  answer  presents  new  and  doubt- 
ful questions  of  law,  the  court  may  make  the  rule  for  the  in- 

see    Hunnicutt   v.   State,   75  Tex.  point,  Commonwealth  v.  Jones,  13 

•-.':::!;  Little  v.  State,  75  Tex.  616;  Pa.   St.   865;    Gilroy  v.  Conimon- 

M;i  thews  v.  State,  82  Tex.  577.  wealth,  105  Pa.  St.  484. 

1  Commonwealth  v.  Jones,  12  Pa.  4  Reg.  Gen.  Hil.  Term,  7  &  8  Geo. 

St.  365.  IV. 

e  State  v.  Burnett,  2  Ala.  140.  » People  v.  Waite,  70  III  25,  0 

3  Murphy  v.  Fanners'  Bank,  20  Chicago  Legal  News,  175. 
Pa.  St.  415,  overruling  as  to  this 
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formation  absolute,  in  order  that  the  questions  in  issue  may 
receive  a  full  and  final  determination.  If,  however,  the 
facts  set  forth  in  the  answer  are  not  disputed,  and  if  the 
questions  of  law  involved  may  receive  as  full  and  careful 
consideration  upon  the  original  application  as  if  the  rule  to 
show  cause  were  made  absolute,  such  questions  may  be  thus 
determined  in  the  first  instance,  without  making  the  rule 
absolute.1  In  Pennsylvania,  as  in  New  Jersey,  when  the 
state  through  its  attorney-general  institutes  the  action,  it  is 
entitled  to  proceed  without  a  rule  to  show  cause  and  with- 
out leave  to  file  the  information,  as  is  required  in  the  case 
of  a  private  relator.2  In  Vermont  the  practice  is  for  the 
relator  to  apply  for  a  rule  to  show  cause  why  the  informa- 
tion should  not  be  filed ;  and  this  application  may  be  granted 
with  or  without  notice,  and  as  a  matter  of  course,  if  proper 
ground  is  shown.  But  the  allowance  of  the  rule  determines 
no  question  of  right,  either  as  to  subject-matter  or  as  to  pro- 
cedure, all  such  questions  remaining  to  be  determined  upon 
the  return.3  In  Ohio,  under  a  statute  authorizing  the  pro- 
ceedings by  any  person  in  his  own  behalf  who  claims  title 
to  a  public  office  unlawfully  held  by  another,  leave  to  file 
the  petition  is  unnecessary,  since  the  relator  sues  in  his  pri- 
vate right.4 

§  732.  It  is  to  be  observed  with  reference  to  the  nature 
of  the  rule  to  show  cause,  that  it  is  not  regarded  as  a  writ 
issuing  out  of  the  court  and  directed  to  an  officer,  requiring 
his  official  return  thereto,  but  it  is  merely  a  rule  of  court 
which  may  be  served  by  any  person  competent  to  transact 

Attorney-General  v.  Chicago  &  pie  v.  Golden  Rule,  114  111.  34.  But 

Evanston  R.  Co.,  112  III  520.    But  see  People  v.  McFall,  124  111.  642. 
under  a  statute  in  Illinois  it  is  held        2  Commonwealth  v.  Walter,  83  Pa. 

that  the  court  may  act  upon  the  St.  105;  Attorney-General  v.  Dela- 

petition  of  the  relator  without  first  ware  &  B.  B.  R  Co.,  38  N.  J.  L.  282. 
granting  a  rule  to  show  cause,  and,  3  State  v.  Smith,  48  Vt.  14.  And 

if  satisfied  that  there  are  probable  see  S.  C.,  48  Vt.  266. 
grounds  for  the  proceeding,  may       4  State  v.  Thompson,  34  Ohio  St. 

allow  the  information  to  be  filed  365. 
without  a  rule  to  show  cause.   Peo- 
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business;  and  the  time  and  manner  of  such  service  may  be 
made  to  appear  to  the  satisfaction  of  the  court  by  affidavit 
of  the  person  making  the  service.1  And  it  is  held  that  the 
court  is  vested  with  a  certain  degree  of  discretion  as  to 
whether  the  rule  shall  be  granted,  or  leave  be  given  to  file 
the  information  in  the  first  instance.  And  when  respond- 
ents' whole  case  touching  the  subject  of  the  application  had 
been  disclosed  by  their  answer  in  a  chancery  proceeding, 
and  by  the  answers  of  other  persons  favorable  to  them,  the 
court  upon  an  examination  of  such  answers  granted  a  rule 
for  the  information  in  the  first  instance.2 

§  733.  The  affidavits  upon  which  the  application  is  based 
should  contain  positive  allegations  of  the  facts  upon  which 
the  prosecutor  seeks  to  assail  the  title  of  the  respondent, 
and  the  courts  are  averse  to  granting  leave  to  file  the  in- 
formation upon  affidavits  which  rest  only  upon  the  belief  of 
the  affiant.3  And  when  the  affidavit  upon  which  a  rule  nisi 
was  obtained  against  the  mayor  of  a  municipality  alleged 
only  that  the  relator  did  not  believe  that  the  mayor  was  duly 
sworn  into  his  office,  it  was  held  insufficient  and  the  rule 
lischarged.  Nor,  in  such  case,  will  the  court  entertain, 
an  additional  affidavit  upon  the  hearing,  for  the  purpose  of 
contradicting  an  entry  upon  the  corporate  records,  showing 
that  the  mayor  was  duly  sworn.4  So  when  the  application 
i'or  the  rule  is  based  upon  an  immemorial  custom  to  elect  in 
a  particular  manner,  it  is  necessary  to  state  in  the  affidavits 
the  existence  of  such  custom,  and  not  merely  to  allege  facts 
from  whence  the  conclusion  might  be  drawn.6 

§  734.  Notwithstanding  the  rule  as  stated  in  the  preced- 
ing section  is  well  established,  its  application  would  seem'  to 
be  confined  to  allegations  of  title,  and  not  those  of  usurpa- 

1  United  States  v.  Lockwood,  1       *See  King  v.  Newling,  3  T.  R. 
riuiioy  (Wis.),  359.  810;  King  v.  Lane,  5  Barn.  &  Aid. 

2  People  v.  Kip,  cited  in  note  to    488;  Harris  v.  Pounds,  66  Ga.  12& 

io  v.  Richardson,  4  Cow.  106.  «King  v.  Newling,  3 IT.  R  310. 

And  see  this  note  as  to  the  gen-  8  King  v.  Lane,'  5  Barn.  &  Aid. 

eral   practice   and   procedure  on.  488. 
ciuo-warranto  informations. 
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tlon.  And  it  is  held  to  be  unnecessary  that  the  affidavits 
upon  which  the  rule  to  show  cause  issues  should  be  sworn 
positively,  as  to  the  allegations  of  usurpation,  and  that  it  is 
sufficient  if  they  be  sworn  upon  the  information  and  belief 
of  the  relator.  And  when  no  answer  has  been  made  to 
these  allegations  by  the  respondent,  who  has  had  full  oppor- 
tunity of  denial,  the  rule  will  be  made  absolute,  sufficient 
facts  appearing  to  put  the  matter  in  course  of  inquiry.1  The 
distinction  recognized  is  as  to  whether  the  matter  of  hear- 
say and  belief  goes  to  the  validity  of  the  title  to  the  office 
in  question,  or  merely  to  the  fact  of  usurpation.2  And  if 
the  affidavits  in  support  of  the  rule  for  the  information  omit 
a  material  fact  pertinent  to  the  .subject  of  inquiry,  and  which 
is  disclosed  in  an  affidavit  filed  by  the  other  side,  the  latter 
may  be  read  by  the  prosecutor  in  support  of  the  rule.3 

§  735.  The  respondent  must  in  all  cases  be  brought  into 
court  by  due  and  regular  process,  and  it  is  irregular  to  pro- 
ceed against  him  merely  by  a  rule  to  appear.4  At  common 
law  the  first  process  upon  the  ancient  writ  of  quo  warranto 
was  a  summons,  and  upon  default  of  appearance  the  liberties 
and  franchises  in  controversy  were  seized.  Upon  the  quo- 
warranto  information,  however,  a  different  practice  pre- 
vailed, and  the  first  process  issued  was  a  venire  facias  or 
subpoena,  which  was  followed  by  a  distringas  if  the  former 
process  failed  to  procure  an  appearance.5  And  the  informa- 
tion being  in  the  nature  of  a  personal  action,  there  could  not 
be  a  seizure  of  the  franchise  upon  the  venire  facias,  but  only 
after  the  distringas  had  issued,  although  it  Avould  seem  to 
have  been  otherwise  upon  the  writ  of  quo  warranto.6 

1  King  v.  Harwood,  2  East,  177;  I1L  458;  Commonwealth  v.  Spren- 
King  v.  Slythe,  6  B.  &  C.  240.  ger,  5  Binn.  35a 

2  King  v.  Slythe,  6  B.  &  C.  240.  &Rex  v.  Trinity  House,  Sid.  86; 
See,  also,  Harris  v.  Pounds,  66  Ga.  Rex^v.   Mayor   of   Hertford,    Ld. 
123.  Raym.   426;    Attorney-General    v. 

3  King  v.  Mein,  3  T.  R.  596.  Delaware  &  B.  B.  R.  Co.,  38  N.  J. 
*  People  v.  Richardson,  4  Cow.  97.    L.  282. 

See,  also,  Hambleton  v.  People,  44       6  Anon.,  3  Salk.  104. 
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§  736.  An  appearance  by  respondent  upon  the  rule  to 
show  cause  is  not  an  appearance 'upon  the  information,  and 
he  is  not  thereby  in  court  for  the  purposes  of  the  informa- 
tion. The  object  of  the  rule  being  merely  to  obtain  leave  to 
institute  the  action,  the  respondent  is  not  in  court  until 
brought  there  by  due  process.1  And  when  the  respondent 
is  notified  of  the  application  for  leave  to  file  the  informa- 
tion, but  fails  to  appear  in  pursuance  of  the  notice,  and  leave 
is  thereupon  granted  to  file  the  information,  without  further 
process,  and  a  rule  to  plead  is  entered,  a  copy  of  which  is 
served  on  respondent,  who  neglects  to  plead,  the  court  ac- 
quires no  jurisdiction  to  render  judgment  of  ouster,  since  the 
respondent  has  never  been  formally  brought  into  court  or 
served  with  process.  Even  though  he  be  informally  notified 
of  the  pendency  of  the  proceedings  before  rendition  of  the 
final  judgment,  the  court  is  still  without  jurisdiction,  since 
this  can  only  be  acquired  by  service  of  process  in  the  name 
of  the  people,  or  by  a  voluntary  appearance.2  If,  however, 
the  court  grants  leave  to  file  the  information,  upon  a  peti- 
tion praying  such  leave,  and  respondent  in  open  court  waives 
the  filing  of  the  information,  and  the  cause  proceeds  to  hear- 
ing and  judgment  upon  the  merits,  respondent  will  not  be 
allowed  upon  writ  of  error  to  object  that  no  information 
was  filed.3 

§  737.  Although  the  information  in  the  nature  of  a  quo 
warranto  is  still  a  criminal  proceeding  in  form,  yet,  unlike 
criminal  pleadings,  it  may  be  amended  at  any  time  before 
trial,  or  even  upon  the  trial.  Regarding  the  proceeding  as 
substantially  a  civil  remedy,  for  the  protection  of  a  civil  right, 
the  same  principles  are  held  applicable  which  govern  in  the 
allowance  of  amendments  in  ordinary  actions,  and  the  courts 
incline  to  a  liberal  allowance  of  amendments  upon  proper 
cause  shown  and  when  they  are  necessary  in  furtherance 
of  substantial  justice.4  It  follows  necessarily  from  the  lib- 

1  Commonwealth  r.  Sprenger,  5  *  Bland  and  Giles  County  Judge 
Binn.  .",.->:;.  Case,  83  Grat  44& 

z  Hambleton  v.  People,  44  111.  458.        <  Commonwealth  v.  Gill,  3  Whart. 
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eral  practice  in  allowing  amendments,  that  any  objections 
to  the  proceedings  which  do  not  touch  substantial  questions 
of  right,  but  merely  go  to  matters  of  form,  and  which  may 
be  cured  by  amendment,  do  not  furnish  sufficient  ground 
for  sustaining  a  motion  to  quash.1  But  when  an  informa- 
tion is  filed  by  the  attorney-general  against  the  directors  of 
a  corporation,  and  he  afterward  seeks  to  discontinue  the 
proceedings,  private  persons,  having  no  other  interest  in  the 
matter  than  that  which  is  common  to  every  citizen,  can  not 
be  substituted  by  amendment  as  relators  in  place  of  the 
attorney-general.2 

§  738.  It  is  regarded  as  proper  practice  for  the  respond- 
ent to  answer  the  rule  to  show  cause  by  counter-affidavits, 
in  which  he  sets  up  the  grounds  of  his  opposition  to  making 
the  rule  absolute.  If  these  affidavits  present  satisfactory 
reasons  to  the  court  why  leave  should  not  be  given  to  file 
the  information,  the  rule  will  be  discharged  without  further 
proceedings.3 

§  739.  The  information  in  the  nature  of  a  quo  warranto 
being  in  effect  substantially  a  civil  remedy,  although  crimi- 
nal in  form,  the  effect  of-  a  default  is  the  same  as  in  ordinary 
civil  actions.  When,  therefore,  the  respondent  is  in  default 
in  answering  or  pleading  to  the  information,  he  is  regarded 
as  confessing  all  its  allegations  which  are  well  pleaded,  and 
the  court  may  thereupon  proceed  to  judgment  of  ouster 
forthwith.  But  in  a  case  of  great  public  importance,  in- 
volving the  title  to  the  chief  executive  office  of  a  state,  which 
is  claimed  by  the  relator,  the  court  may  in  its  discretion  re- 
quire satisfactory  evidence  of  the  relator's  election  to  the 
office,  notwithstanding  the  respondent  is  in  default.4 

§  740.  It  is  frequently  necessary  that  issues  of  fact  aris- 
ing in  proceedings  upon  quo-warranto  informations  should 

228;  State  v.  Gleason,  12  Fla.  190;        2  Commonwealth  v.  Dillon,  81$ 

Commonwealth     v.     Commercial    Pa.  St.  41. 

Bank,  28  Pa.  St.  383.  3  People  v.  Waite,  70  HI  25,  6 

1  Commonwealth  v.  Commercial    Chicago  Legal  News,  175. 
Bank,  28  Pa.  St.  383.  <  Attorney-General  v.  Barstow,  4 

Wis.  567. 
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be  sent  to  a  jury  for  trial,  and  in  some  of  the  states  this  is 
provided  for  by  statute.  As  to  the  question  of  the  venue  in 
such  cases,  it  would  seem,  in  the  absence  of  any  statutory 
provisions  upon  that  point,  that  if  the  case  be  one  of  an 
office  which  is  local  in  its  nature  and  functions,  such  as  that 
of  sheriff  of  a  county,  the  proceeding  should  be  treated  as  a 
local  one,  and  the  issue  sent  for  trial  to  the  particular  county 
to  which  the  office  pertains,  unless  such  a  showing  is  made 
as  to  warrant  a  change  of  venue.1 

§  741.  While  it  seems  to  have  formerly  been  matter  of 
doubt  whether  a  new  trial  could  be  had  upon  an  information, 
after  an  issue  had  been  referred  to  a  jury  trial,  the  rule 
may  now  be  regarded  as  definitely  established,  that  a  trial 
upon  a  quo-warranto  information  occupies  in  this  regard 
the  same  footing  as  a  trial  in  ordinary  civil  actions,  and  in 
the  absence  of  any  statute  upon  the  subject  the  practice 
will  be  governed  by  the  common-law  rules  applicable  to  the 
subject  of  new  trials.2  And  the  information  being  now  re- 
garded as  in  the  nature  of  a  civil  action,  it  is  proper  to 
grant  a  new  trial,  as  in  ordinary  cases,  upon  the  ground 
that  the  verdict  is  contrary  to  the  weight  of  evidence.3  So 
when  an  issue  of  fact  presented  by  the  pleadings  is  referred 
to  a  jury  for  trial,  and  a  special  verdict  is  found  as  to  some 
of  the  facts  in  issue,  but  the  verdict  is  silent  as  to  other 
and  important  questions  presented,  the  court  may  treat  the 
proceeding  as  having  resulted  in  a  mistrial,  and  direct  the 
cause  to  be  tried  de  novo.* 

§  742.  The  statute  of  Anne  authorized  the  recovery  of 
costs  by  the  successful  party,  and  in  cases  of  municipal 
offices  and  franchises,  which  were  the  only  cases  covered  by 
this  statute,  provided  that  the  court  might  give  judgment 
for  the  costs  of  the  prosecution,  if  the  relator  were  success- 
ful, or  for  the  costs  expended  by  the  respondent,  if  he  pre- 

1  People  v.  Cicott,  15  Mich.  326.  2  People  v.  Sackett,  14  Mich.  343. 

As  to  the  right  of  trial  by  jury  3King  v.  Francis,  2  T.  R.  i84 

upon  issues  of  fact  in  proceedings  4  People   v.  Doesburg,  17  Mich, 

in  quo  warranto,  see  §  613,  ante.  135. 
44 
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vailed  in  the  action.1  This  statute  seems  to  have  been  gen- 
erally followed  in  this  respect  in  most  of  the  states,  either 
by  direct  legislation  or  by  recognition  of  the  courts.  If, 
however,  the  information  is  filed  to  test  the  right  to  exer- 
cise the  franchise  of  a  municipal  corporation,  and  the  offi- 
cers of  the  corporation  file  a  disclaimer  of  any  purpose  or 
intention  to  exercise  the  functions  of  the  offices  to  which 
they  were  elected,  no  costs  will  be  allowed  against  them.2 

§  743.  In  Xew  York  the  code  of  procedure  has  abolished 
both  the  common-law  writ  of  quo  warranto  and  the  infor- 
mation in  the  nature  thereof,  and  has  substituted  a  civil 
action  in  their  stead.  The  courts  of  that  state,  however, 
are  still  governed  largely  by  common-law  rules  as  to  the 
granting  of  costs  in  proceedings  under  this  statutory  rem- 
edy. And  when  judgment  of  ouster  is  rendered  against  the 
respondent,  costs  will  be  allowed  against  him,  even  though 
the  relator  may  have  failed  to  establish  his  OAvn  title  to  the 
office.3  And  under  the  statutes  of  Wisconsin,  when  the  re- 
spondent is  found  guilty  of  usurping  or  unlawfully  holding 
the  office  in  question,  the  relator  is  entitled  to  his  costs, 
even  though  he  may  not  have  established  his  own  title  to 
the  office.4 

§  744.  "When  the  application  for  leave  to  file  an  informa- 
tion has  once  been  made  and  refused,  it  will  not  again  be 
granted  against  the  same  officer  for  the  same  alleged  defect 
in  his  title,  upon  affidavits  impeaching  those  filed  in  opposi- 
tion to  the  former  application,  since  the  courts  will  not  en- 
courage parties  in  coming  before  them  with  an  imperfect 
case  in  the  first  instance  and  supplying  its  defects  upon  the 
second  application  bj-  alleged  inconsistencies  in  the  opposing 
affidavits.5 

1  9  Anne,  ch.  20,  sec.  V;  Appen-    And  see  Moss  v.  Patterson,  40  Kan. 
dix,  A,  post.  726,  where  costs  were  awarded  to 

2  State  v.  Bradford,  32  Vt.  50.  the  relator. 

s  People  v.  Clute,  52  N.  Y.  576.  8  King  v.  Orde,  8  Ad.  &  E.  420, 

4  State  v.  Jenkins,  46  Wis.  616.    note. 
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OF  THE  JUDGMENT  IN  QUO  WARRANTO. 

§  745.  Nature  of  the  judgment  at  common  law. 

746.  Conclusive  effect  of  judgment  upon  the  original  writ. 

747.  Capiatur  pro  fine;  judgment  upon  one  of  several  issues. 

748.  Judgment  of  ouster  conclusive  as  to  prior  election;  conclusive 

upon  parties  only. 

749.  Judgment  good  in  part  and  bad  in  part. 

750.  Judgment  of  ouster  neither  creates  nor  destroys  rights. 

751.  Costs  under  statute  of  Anne. 

7.">2.    Judgment  of  ouster  against  corporation. 

753.    Distinction  between  seizure  of  franchises  and  dissolution  of 

corporation. 
754    Ouster  not  dependent  upon  claim  of  right;  may  be  allowed 

when  usurpation  has  ceased. 

755.  Goods  and  effects  of  corporation  not  forfeited  to  state ;  state 

may  waive  forfeiture. 

756.  Effect  of  judgment  of  ouster  upon  tho  officer;  bars  mandamus 

to  restore  him. 

757.  Judgment  does  not  declare  vacancy;  relator's  right  need  not  be 

determined. 

758.  Discretion  as  to  fine;  omission  not  assignable  for  error. 

759.  Want  of  leave  to  file  information;  judgment  on  demurrer. 

760.  Return  of  canvassers  not  conclusive;  commission  not  conclu- 

sive. 

761.  Refusal  to  allow  information,  when  a  final  judgment;  refusal 

to  allow  supersedeas. 

§  745.  At  common  law  the  judgment  upon  the  ancient 
writ  of  quo  warranto,  if  for  the  respondent,  was  that  he  be 
allowed  his  office  or  franchise.  And  in  case  of  judgment 
for  the  king  for  a  usurpation  of  the  franchise,  or  for  its 
misuser,  or  nonuser,  a  judgment  of  seizure  into  the  king's 
hands  was  rendered,  if  the  franchise  was  of  such  a  nature  as 
to  subsist  in  the  hands  of  the  crown;  if  not  of  such  a  nature. 
there  was  merely  judgment  of  ouster  for  the  purpose  of  dis- 
possessing the  party.  In  case  of  judgment  for  a  seizure  of 
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the  franchises  into  the  king's  hands,  all  franchises  incident 
and  subordinate  thereto  and  held  by  the  same  grant  were 
also  forfeited.  If  the  respondent  disclaimed,  judgment  was 
rendered  immediately  for  the  crown.  Upon  the  other  hand, 
if  the  attorney-general  confessed  the  respondent's  plea,  judg- 
ment was  rendered  for  the  allowance  of  the  franchises.  Such 
confession,  however,  did  not  conclude  either  the  king  or  the 
court  as  to  matters  of  law,  but  was  only  conclusive  as  to 
questions  of  fact,  and  even  as  to  such  questions  it  would 
seem  to  have  been  conclusive  upon  the  crown  only  in  matters 
of  private  concern  wherein  the  public  had  no  interest.1 

§  746.  The  original  w^rit  of  quo  warranto  being  in  the 
nature  of  a  writ  of  right,  judgment  thereon  was  regarded 
as  final  and  conclusive  upon  all  parties,  including  even  the 
crown.2  And  it  was  doubtless  due  to  this  fact,  as  well  as  to 
the  dilatory  nature  of  the  pfocess,  that  its  place  was  grad- 
ually usurped  by  the  information  in  the  nature  of  a  quo 
warranto,  the  judgment  in  which  is  less  decisive,  being  or- 
dinarily a  mere  judgment  of  ouster  with  a  nominal  fine. 
This  distinction  between  the  nature  of  the  judgment  appli- 
cable to  the  two  remedies  was  early  recognized  by  the  court 
of  king's  bench,  which  held  that  the  appropriate  judgment 
upon  an  information  brought  to  test  the  right  to  exercise 
a  corporate  franchise  was,  if  the  respondents  were  found 
guilty,  that  they  be  fined  and  ousted  from  the  particular 
franchise,  thus  distinguishing  the  remedy  from  the  ancient 
writ,  on  which  the  judgment  was  that  the  franchise  be 
seized  into  the  king's  hands.3  In  the  celebrated  case  of  the 
city  of  London,  however,  which  was  that  of  an  informa- 
tion for  the  misuser  and  usurpation  of  corporate  franchises, 
judgment  was  rendered  that  the  liberties,  privileges  and 
franchises  of  the  corporation  be  seized  into  the  hands  of  the 
king.4 

1  Com.  Dig.,  Quo  Warranto,  C.  5.  Raym.  426.   And  see  3  Black.  Com. 
And  see  3  Black.  Com.  263.  263. 

2  Rex  v.  Trinity  House,  Sid.  86.  *  King  v.  City  of  London,  3  Harg. 

3  Rex  v.  Mayor  of  Hertford,  1  Ld.  State  Trials,  545. 
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§  747.  At  common  law,  upon  judgment  by  nil  dicit>  on  a 
quo-warranto  information,  a  capiatur pro  fine  was  issued  as 
an  interlocutory  process  for  the  purpose  of  bringing  the  re- 
spondent before  the  court,  preparatory  to  rendering  final 
judgment  in  the  cause.  Formal  judgment  of  ouster  was 
then  rendered  by  the  court,  ousting  respondent  from  his 
office,  although  the  fine  might,  under  acts  of  parliament,  be 
pardoned  to  the  offender.1  And  when  it  was  found  that 
the  respondent  had  been  guilty  of  usurpation,  judgment  of 
ouster  was  rendered  against  him,  even  though  other  impor- 
tant issues  were  found  in  his  favor.  Thus,  upon  an  infor- 
mation to  show  by  what  authority  the  respondent  exercised 
the  office  of  mayor,  when  two  issues  were  presented  and 
tried,  the  first  as  to  the  election,  which  was  found  in  his  favor, 
and  the  second  as  to  the  swearing  in,  which  was  found  against 
him,  judgment  of  ouster  was  rendered,  since  the  acting  as 
mayor  without  being  sworn  was  regarded  as  a  usurpation  for 
which  the  respondent  should  be  punished,  even  though  he 
might  have  been  entitled  to  a  mandamus  to  swear  him  into 
the  office.2  And  since  the  cro\vn  was  not  obliged  to  show 
any  title,  the  respondent  being  required  to  show  a  complete 
title  in  himself  as  against  the  crown,  if  he  failed  in  any  one 
material  issue,  judgment  was  given  against  him.1  But  when. 

i  Queen  v.  Tyrrill,  11  Mod.  Rep.  under  the  prescriptive  right,  which 

•j:;-,.  was  tried  and  found  against  him. 

8 In  re  Mayor  of  Penryn,  Stra.  The  reporter  says:  "Lord  Mans- 
582.  And  the  same  principle  is  field  asked  if  they  could  cite  any 
recognized  in  King  v.  Reeks,  Ld.  case  where  judgment  had  been  re- 
Raym.  1445,  where  it  is  said  that  fused  to  the  crown  upon  an  infor- 
the  judgment  of  the  court  in  the  ination  in  tin*  nature  of  a  quo  war- 
case  of  the  Mayor  of  Penryn  was  ranto,  where  the  defendant  fail.-d 
affirmed  on  error  to  the  house  of  in  tin-  title  he  had  set  up.  And  it 
lords.  seemed  acknowledged  that  1 1. ••!••• 

*  Rex  t1.  Leigh,  Burr.  2143.  The  was  none.  At  least  none  was  men- 
respondent  in  this  case  had  claimed  tioned.  Whereupon  his  lordship 
the  office  of  mayor  under  two  titles:  proceeded  to  observe  that  in 
one  by  prescription,  the  other  under  cases,  if  the  plaintiff  has  no  cause 
a  charter;  but  by  his  plea  he  had  of  action,  he  can  not  have  jii'l_- 
based  his  defense  upon  his  claim  rnent  But  this  manner  of  proceed- 
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the  respondent  confessed  the  usurpation  for  a  part  only  of 
the  time  alleged,  insisting  upon  an  election  as  to  the  residue, 
judgment  of  ouster  was  refused,  such  a  case  being  distin- 
guishable upon  principle  from  that  of  usurpation  for  the 
entire  time  charged  in  the  information.1  And  when  the  title 
to  the  office  claimed  by  respondent  under  a  second  election 
fails,  but  he  is  still  entitled  to  retain  the  office  under  a  prior 
election  until  his  successor  is  qualified,  judgment  may  be 
rendered  ousting  him  from  exercising  the  office  iinder  the 
second  election,  but  permitting  him  to  act  under  the  former 
election  until  his  successor  shall  be  qualified.2 

§  748.  The  effect  of  an  absolute  judgment  of  ouster  is 
conclusive  upon  the  person  against  whom  the  judgment  is 
rendered,  and  it  is  a  complete  bar  to  his  again  asserting  title 
to  the  office  or  franchise  by  virtue  of  an  election  before  the 
original  proceedings.  "When,  therefore,  upon  an  informa- 
tion in  the  nature  of  a  quo  warranto  for  exercising  the  office 
of  alderman,  the  respondent  disclaims  all  title  to  the  office, 
thereby  admitting  his  usurpation,  and  judgment  of  ouster  is 


ing  is  quite  different  For,  if  the  de- 
fendant has  usurped  the  franchise 
without  a  title,  the  king  must  have 
judgment.  The  defendant,  there- 
fore, is  obliged  to  show  a  title,  and 
the  king  has  no  need  to  traverse 
anything  but  the  title  set  up.  If 
any  one  material  issue  is  found  for 
the  crown,  the  crown  must  have 
judgment."  Mr.  Justice  Yates 
adds:  "If  the  plea  contains  no  title 
against  the  crown,  there  must  be 
judgment  for  the  crown.  In  civil 
actions  the  plaintiff  must  recover 
upon  his  own  title ;  in  cases  of  in- 
formation in  nature  of  quo  war- 
ranto for  usurpations  upon  the 
rights  of  the  crown,  the  defendant 
must  show  that  he  has  a  good  title 
against  the  crown.  .  .  .  The 
defendant  in  quo  warranto  is  called 


upon  to  show  his  title;  to  show 
quo  warranto  he  claims  the  fran- 
chise. He  accordingly  shows  his 
title.  The  crown  are  only  to  answer 
this  particular  claim.  He  must  at 
once  show  a  complete  title.  If  he 
fails  in  it,  or  in  any  chain  of  it, 
judgment  must  be  given  against 
him.  Here  the  defendant  has  set 
up  a  particular  title ;  this  title  upon 
which  he  grounds  his  claim  to  the 
franchise  is  found  against  him.  He 
can  not  now  depart  from  it.  There- 
fore the  crown  is  here  entitled  to 
judgment." 

iRex  v.  Biddle,  Stra.  952;  S.  C. 
sub  nom.  King  v.  Taylor,  7  Mod. 
169. 

2  State  v.  Smith,  17  R.  L  415.  And 
see  this  case  for  the  form  of  judg- 
ment under  such  circumstances. 
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rendered  against  him  upon  a  second  information  for  exer- 
cising the  functions  of  the  same  office,  he  is  concluded  from 
asserting  a  title  under  an  election  held  prior  to  the  filing  of 
the  former  information  under  which  he  claims  to  have  been 
sworn  into  the  office.  Nor  will  the  respondent,  in  such  case, 
be  permitted  to  rely  upon  a  peremptory  mandamus,  by  vir- 
tue of  which  he  was  sworn  into  the  office  under  such  former 
election,  since  a  mandamus  to  swear  in  an  officer  can  not,  of 
itself,  confer  title.1  It  is,  however,  to  be  borne  in  mind  that 
the  general  rule  that  judgments  are  conclusive  only  upon 
parties  to  the  record  or  their  privies  applies  to  proceedings 
in  quo  warranto,  as  in  ordinary  cases.  A  judgment  of 
ouster,  therefore,  in  no  manner  concludes  the  right  of  one 
who  was  not  a  party  to  the  action,  and  who  does  not  derive 
his  title  to  the  office  in  question  from  any  party  to  the  ac- 
tion.2 The  judgment  is,  however,  conclusive  upon  and  binds 
all  parties  to  the  action  in  which  it  was  rendered.8 

§  749.  It  would  seem  that  the  judgment  may  be  good  in 
part  and  bad  in  part,  and  in  such  case  it  will  be  affirmed  as 
to  the  part  held  good,  and  reversed  as  to  the  residue.  Thus, 
when  judgment  of  ouster  was  rendered,  together  with  judg- 
ment for  costs  under  the  statute  of  Anne,  and  the  court  was 
of  opinion  that  the  case  did  not  fall  within  the  statute  as  to 
costs,  that  part  of  the  judgment  was  reversed,  and  the  judg- 
ment of  ouster  was  sustained,  being  held  good  as  a  common- 
law  judgment.4 

§  750.  In  considering  the  effect  of  a  judgment  of  ouster 
upon  a  quo-warranto  information  brought  to  determine  the 
title  to  a  public  office,  it  is  to  be  borne  in  mind  that  the 
judgment  itself  creates  no  right,  but  is  merely  declaratory 
of  rights  already  existing,  the  court  being  the  instrument  or 
medium,  through  which  the  rights  created  by  law  are  . 
tainedand  definitely  fixed.  The  judgment,  thrn-i'oiv,  nt-itlu-r 
creates  a  right  in  the  successful  party  nor  drstmys  one 

1  King  v.  Clarke,  2  East,  75.  J  Waterman  v.  Chicago  &  Iowa 

'People    v.    Murray,    73    N.    Y.    R  Co.,  180  111.  658. 
635.  *  Rex  v.  Williams,  Burr.  402. 
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which  formerly  belonged  to  tlie  party  ousted.  Kor  does  the 
judgment  of  ouster  affect  the  nature  or  functions  of  the  office 
itself,  and  these  continue  unchanged,  whether  the  original 
incumbent  remains  or  whether  another  is  substituted  in  his 
place.1 

§  751.     The  statute  of  Anne  extending  and  regulating  the 
use  of  quo-warranto  informations  in  cases  affecting  munici- 


1  Attorney-General  v.  Barstow,  4 
"Wis.  567.  This  was  an  information 
in  the  nature  of  a  quo  warranto  to 
test  the  title  to  the  office  of  gov- 
ernor of  the  state.  It  was  objected 
that  a  removal  of  the  person  fill- 
ing the  office  of  governor,  and  the 
substitution  of  the  relator  in  his 
stead,  would  interfere  with  the  ex- 
ecutive department,  for  the  reason 
that  the  person  substituted  would 
be  the  governor  of  the  court, 
elected  or  created  by  the  court. 
Upon  this  point  Whiton,  C.  J.,  for 
the  court,  says,  p.  659:  "As  the 
case  now  appears  upon  the  record 
the  respondent  has  no  legal  right 
to  the  office,  and  the  relator  has  a 
perfect  right  to  it,  by  virtue  of  the 
clause  of  the  constitution  above 
referred  to.  If  the  fact  should  re- 
main unchanged,  a  judgment  of 
ouster  in  this  court  against  the 
respondent,  and  a  judgment  es- 
tablishing the  right  of  the  relator, 
would  not  create  a  right  in  the  lat- 
ter, or  destroy  one  which  belongs 
to  the  former.  Their  rights  are 
fixed  by  the  constitution,  and  the 
court,  if  it  has  jurisdiction  of  this 
proceeding,  is  the  mere  instrument 
provided  by  the  constitution  to 
ascertain  and  enforce  their  rights 
as  fixed  by  that  instrument.  Its 
office  is  the  same  as  in  all  contro- 
versies between  party  and  party; 


not  to  create  rights,  but  to  ascer- 
tain and  enforce  them.  The  same 
argument  would  apply  with  equal 
force  to  an  information  in  the 
nature  of  a  quo  warranto  against 
a  sheriff  or  any  other  officer.  We 
do  not  think  it  well  founded.  It 
was  contended  further  by  the 
counsel  for  the  respondent  that  a 
judgment  of  ouster  in  this  court 
against  the  respondent,  and  a  judg- 
ment in  favor  of  the  relator,  would 
interfere  with  the  executive  de- 
partment because  it  would  trans- 
fer the  office  of  the  governor  from 
the  former  to  the  latter.  We  do 
not  think  this  is  a  correct  state- 
ment of  the  effect  of  a  judgment 
of  ouster  in  cases  of  this  descrip- 
tion. It  seems  clear  to  us  that  a 
judgment  of  ouster  against  the  in- 
cumbent of  an  office  in  no  way  af- 
fects the  office.  Its  duties  are  the 
same  whether  the  original  incum- 
bent remains  in  it  or  whether  an- 
other is  substituted  in  his  place. 
If  a  removal  from  an  office  by  a 
judgment  of  ouster  against  the  in- 
cumbent would  affect  the  office 
itself,  so  also  would  a  removal  by 
the  death  of  the  incumbent  or  his 
resignation.  In  all  these  cases  we 
think  the  office  is  in  no  way  af- 
fected. It  remains  as  it  was  before 
the  removal" 
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pal  offices  and  franchises  expressly  enacted  that,  in  case  any 
person  should  be  found  guilty  of  usurping  or  intruding  into 
such  offices  or  franchises,  judgment  of  ouster  should  be  given, 
as  well  as  a  fine  for  such  usurpation  or  intrusion,  together 
with  costs ;  and  if  judgment  should  be  given  for  respondent, 
it  should  also  carry  costs.1  But  it  is  held  that  on  rendering 
judgment  upon  the  common-law  information,  if  there  be  no 
relator  the  court  has  no  power  to  give  judgment  for  costs 
against  the  respondents.2 

§  752.  Following  the  common-law  rule,  as  well  as  the 
statute  of  Anne,  the  judgment  usually  rendered  upon  quo- 
warranto  informations  is  that  of  ouster,  if  the  respondent 
be  found  guilty  of  a  usurpation  of  the  franchise,  with  some- 
times a  nominal  fine.3  And  when  upon  an  information  to 
tcv.t  the  right  of  a  corporation  to  exercise  certain  corporate 
franchises  not  conferred  by  its  charter,  if  the  title  set  up  by 
way  of  defense  be  incomplete,  the  people  are  entitled  to 
judgment  of  ouster.4  And  the  effect  of  judgment  of  ouster 
against  a  corporation  is  to  exclude  it  from  the  right  to  ex- 
ercise any  of  its  franchises  or  privileges,  and  no  grantee  or 
licensee  of  the  corporation  thereafter  can  justify  his  action 
under  its  rights  or  franchises.5 

§  753.  A  clear  distinction  was  recognized  by  the  court  of 
king's  bench  between  a  judgment  of  seizure,  by  which  the 
franchise  was  seized  into  the  king's  hands,  and  a  judgment 
dissolving  the  corporation  itself.  And  when,  upon  an  in- 
formation against  the  officers  and  members  of  a  municipal 
corporation,  judgment  was  rendered  that  the  liberties  of  thr 
corporation  be  seized  into  the  hands  of  the  king,  the  judg- 
ment did  not  have  the  effect  of  dissolving  the  corporation 
or  ousting  the  members  from  their  corporate  franchise. 
Such  a  judgment  neither  extinguished  nor  dissolved  the 
body  corporate,  and  the  mere  seizure  by  the  crown  of  cer- 

i 9  Anne,  ch.  20,  sec.  5.    See  Ap-       « People  v.  Utica  Insurance  Co, 

pendix,  A.  15  Johns.  Rep.  857. 

>  Commonwealth  v.Woelper,  88.  *  •  Campbell  «.  Talbot,  183 

&  R.  52.  174. 

8  See  State  v.  Brown,  5  R.  I.  1. 
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tain  franchises  and  liberties  which  had  been  usurped  did  not 
extinguish  the  corporate  entity.1  Substantially  the  same 
distinction  has  been  recognized  in  Xew  York,  where  it  has 
been  held,  under  a  statute  regulating  the  use  of  quo-warranto 
informations,  that  when  the  information  is  filed  against  in- 
dividuals for  unlawfully  assuming  to  be  a  corporation,  judg- 
ment of  ouster  is  rendered  against  the  individuals  themselves, 
but  as  against  corporations  judgment  of  ouster  is  rendered 
for  exercising  a  franchise  not  authorized  by  their  charter, 
and  in  such  case  the  corporation  is  ousted  only  of  the  fran- 
chise usurped,  and  not  of  being  a  corporation.2  So  when 


i  Smith's  Case,  4  Mod.  Eep.  53. 
Per  curia:  "  A  corporation  may  be 
dissolved;  for  it  is  created  upon 
a  trust,  and  if  that  be  broken  it 
is  forfeited;  but  a  judgment  of 
seizure  can  not  be  proper  in  such 
a  case,  for  if  it  be  dissolved,  to 
•what  purpose  should  it  be  seized? 
Therefore  by  this  judgment  in  the 
quo  warranto  the  corporation  was 
not  dissolved,  for  it  neither  extin- 
guishes nor  dissolves  the  body  pol- 
itic. Wherever  any  judgment  is 
given  for  the  king  for  the  liberty 
which  is  usurped,  it  is,  quod  extin- 
guatur,  and  that  the  person  who 
usurped  such  a  privilege  shall  not 
libertat,  etc.,  nuUatenus  intromit- 
tat,  etc.,  which  is  the  judgment  of 
ouster;  but  the  quo  warranto  must 
be  brought  against  particular  per- 
sons. But  where  it  is  for  a  liberty 
claimed  by  the  corporation,  there 
it  must  be  brought  against  the 
body  politic;  in  which  case  there 
may  be  a  seizure  of  the  liberties 
which  will  not  warrant  either  the 
seizure  or  dissolving  of  the  corpo- 
ration itself."  See,  also,  as  to  effect 
of  judgment  of  ouster  upon  a  cor- 
poration, opinion  of  Golden,  sen- 


ator, in  Utica   Insurance  Co.  v. 
Scott,  8  Cow.  720. 

2  People  v.  Rensselaer  &  Saratoga 
R  Co.,  15  Wend.  113.  Savage,  C.  J., 
for  the  court,  says,  p.  128:  "When- 
ever individuals  or  a  corporation 
shall  be  found  guilty,  either  of 
usurping  or  intruding  into  any 
office  or  franchise,  or  of  unlawfully 
holding,  judgment  of  ouster  shall 
be  rendered,  and  a  fine  may  be  im- 
posed :  but  where  the  proceeding  is 
against  a  corporation,  and  a  convic- 
tion ensues  for  misuser,  nonuser, 
or  surrender,  judgment  of  ouster 
and  of  dissolution  shall  be  rendered, 
which  is  equivalent  to  judgment  of 
seizure  at  common  law.  If,  there- 
fore, the  information  in  this  case 
had  for  its  object  to  oust  the  defend- 
ants from  acting  as  a  corporation, 
and  to  test  the  fact  of  their  incor- 
poration, it  should  have  been  filed 
against  individuals;  if  the  object 
was  to  effect  the  dissolution  of  a 
corporation  which  had  had  an 
actual  existence,  or  to  oust  such 
corporation  of  some  franchise 
which  it  unlawfully  exercised,  then 
the  information  is  correctly  filed 
against  the  corporation.  The  dis- 


CHAP.  XX.]  OF   THE   JUDGMENT.  000 

trustees  of  an  incorporated  village  fail  to  show  a  good  title 
to  their  office,  upon  proceedings  against  them  by  informa- 
tion to  test  their  title,  judgment  of  ouster  will  be  rendered 
against  the  trustees  themselves,  but  not  against  the  corpo- 
ration.1 But  in  Vermont  it  is  held  that  when  the  informa- 
tion is  filed  to  test  the  right  to  exercise  the  franchise  of  a 
municipal  corporation,  and  the  court  determines  that  the  or- 
ganization of  the  pretended  corporation  was  a  mere  usurpa- 
tion of  a  corporate  franchise,  without  any  legal  warrant, 
judgment  may  be  given  that  the  pretended  corporation  be 
dissolved.2  If,  however,  the  proceedings  are  instituted 
against  a  mere  agent  of  the  corporation,  there  can  be  no 
judgment  of  seizure  of  the  corporate  franchise  for  an  abuse 
of  the  charter,  such  judgment  being  proper  only  in  proceed- 
ings against  the  corporation  itself.3 

§  754.  As  regards  the  judgment  of  ouster  at  common  law, 
it  is  to  be  observed  that  it  is  not  at  all  dependent  upon 
•whether  the  respondent  does  or  does  not  claim  a  right  to 
•  •xiM-cise  the  office  or  franchise  in  controversy;  the  question 
being  whether  he  has  done  any  act  which  necessarily  im- 
plies a  claim  to  its  exercise.  And  if  such  act  can  be  shown, 
judgment  of  ouster  will  be  given,  notwithstanding  the  usur- 
pation has  ceased  before  the  trial.4  So  when  a  statute  gi 

tinction  is  well  exemplified  by  Sir  void.    Judgment  of  ouster  is  n-n- 
Robert  Sawyer,  in   The    King  r.  dered  against  individuals  for  un- 
The  City  of  London,  cited   in  ','  T.  lawfully  assuming  to  be  a  corpora- 
It  522.    He  says  the  rule  is  this:  tion.    It  is  rendered  against  corpo- 
"\Yhen    it  clearly  appears  to  the  rations  for  exercising  a  franchise 
court  that  a  liberty  is  iiMirj>ed  by  not  authori/.ed   by  tlu-ir  charter. 
wrong  and  upon  n<>  title,  judgment  In  such  case  the   corporation  is 
only  of  oustpr  shall   be  entered,  ousted  of  such  franchise,  but  n<>t 
But  when  it  appears  that  a  liberty  of  being  a  corporation.    Judgment 
has  been  granted,  but  has  been  of  seizure  is  ui\-«-n  against  H  rorpo- 
jnisused,  judgment  of  seizure  into  ration  tor  a  i<  •ti.it  urt?  of  its  Ct>i 
the  king's  hands  shall  be  given,  rate  privileges."    See,  also,  People 
The  reason  is  given:  that    whieh  r.  Rinl.-tt.iiNWnil.42Jl 
came  from  the  king  is  returned  '  lv, ,],!,•  r.  Rmleu.  »;  \Wnd.  4SSL 
there  by  seizure;  but  that  which  -state  r.  Hradi.-rd.  ::J  \'t.  50. 
never    came    from    him.    but    was  •'Smith  r.  State.  -Jl   Ark.  294. 
usurped,  shall  be  declared  null  and  'King  r.  Williams,!  Black.  W. 
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the  prevailing  party  in  proceedings  upon  a  quo-warranto  in- 
formation the  right  to  costs  absolutely,  the  court  will  give 
judgment  of  ouster,  notwithstanding  the  information  is  en- 
tirely fruitless,  the  term  of  office  having  long  since  expired.1 
And  the  fact  that  respondent's  term  of  office  has  expired 
pending  the  proceedings  will  not  prevent  judgment  of  ouster 
against  him.2 

§  755.  While  it  is  competent  upon  judgment  against  a 
corporation,  on  a  quo-warranto  information  for  a  violation 
of  its  charter,  to  award  that  the  privileges,  liberties  and 
franchises  of  the  corporation  be  seized  into  the  custody  of 
the  state,  it  is  error  to  award  that  the  goods,  chattels,  credits 
and  effects  of  the  respondent  be  seized  into  the  custody 
of  the  state/  The  ownership  of  the  corporation  does  not 
terminate  until  its  dissolution,  and  the  better  doctrine  is,  as 
we  have  already  seen,  that  the  judgment  of  seizure  does  not 
of  itself  work  a  dissolution.  Hence  nothing  is  forfeited  to 
the  state  but  the  corporate  franchises  and  liberties,  which 
came  from  the  state  originally.3  But  when  the  action  is 

93.     But  see  State  v.  Taylor,  12  description  soever,  with  costs,"  etc. 

Ohio  St.  130.  The  court,  Holman,  «L,  say:  "  There 

1  People  v.  Loomis,  8  Wend.  396.  are  but  two  grounds  on  which  it 

2  Hammer  v.  State,  44  N.  J.  L.  can  be  contended  that  the  corpo- 
667.  rate  effects  fall  into  the  hands  of 

3 State  Bank  v.  State,  1  Blackf.  the  state:  1st,  as  a  forfeiture  for 

267.    This  was  a  quo-warranto  in-  abusing  the  franchises;  or  3d,  for 

formation  for  the  purpose  of  deter-  the  want  of  an  owner  by  the  disso- 

ininiug  whether  the  respondent,  a  lution  of  the  corporation.  When  we 

banking  corporation,  had  violated  examine  the  first  of  these  grounds, 

its  charter.    The  respondent  being  we  find  nothing  in  the  books  to 

found  guilty,  judgment  was  ren-  support  an  idea  that  the  abuse  of 

dered  that "  the  privileges,  liberties  corporate  franchises  occasions  a 

and  franchises  of  said  president,  forfeiture  of  lands  or  goods,  rights 

directors  and  company  of  the  said  or  credits,  or,  in  fact,  occasions  any 

bank  be  seized  into  the  hands  and  other  forfeiture  but  the  franchises 

custody  of  the  said  state,  together  themselves.    The  consequence  of  a 

with  all  and  singular  their  goods  breach  of  the  implied  condition  on 

and  chattels,  rights,  credits  and  which  their  liberties  were  granted 

effects,  and  all  and  singular  their  was  not  that  they  should  forfeit 

lands,    tenements    and    heredita-  their  property  or  possessions  if  they 

ments,  of  what  kind,  nature  and  abused  their  franchises,  but  only 
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brought  against  a  corporation  for  the  usurpation  of  corpo- 
rate franchises,  it  is  competent  for  the  state  to  waive  a  judg- 
ment of  forfeiture  of  the  charter,  and  to  take  judgment 
excluding  the  corporation  from  the  use  of  the  particular 
franchise  which  it  has  usurped.1 

§  756.  The  effect  of  judgment  of  ouster  upon  the  officer 
himself,  when  the  information  is  brought  to  test  the  right 
of  one  usurping  an  office,  is  to  constitute  a  full  and  complete 
amotion  from  the  office,  and  to  render  null  and  void  all  pre- 
tended official  acts  of  the  officer  after  such  judgment,  and 


that  they  should  forfeit  the  fran- 
chises. That  which  comes  out  of 
the  hands  of  the  king  is  the  proper 
subject  of  forfeiture,  the  king,  by 
the  seizure,  resuming  what  origi- 
nally flowed  from  his  bounty.  Au- 
thorities leading  to  this  conclusion 
are  numerous.  See  the  cases  cited 
in  2  Bac.  32,  and  in  King  v.  Amery, 
2  T.  R  515.  For  the  forfeiture  is 
the  same  for  nonuser,  when  no 
property  has  been  held  or  rights 
exercised,  as  for  misuser  or  abuser, 
after  the  possession  of  much  prop- 
erty and  the  exercise  of  extensive 
rights  and  credits;  and  the  judg- 
ment is  the  same  in  both  cases. 
Consequently,  the  judgment  could 
not  direct  a  seizure  of  the  corpo- 
rate possessions  as  a  forfeiture  for 
the  violation  of  the  charter.  Nor 
is  the  second  ground  —  that  the 
property  falls  to  the  state  for  the 
want  of  an  owner,  on  the  dissolu- 
tion of  the  corporation  —more  ten- 
able as  a  foundation  on  which  to 
sustain  this  judgment.  For  tin- 
ownership  of  the  corporation  does 
not  cease  until  its  dissolution.  Ami 
whether  it  is  dissolved  l>y  the  judg- 
ment of  seizure  or  not,  until  the 
state  has  execution  on  that  judg- 


ment, is  not  here  very  material. 
For  if  the  corporation  is  dissolved 
by  the  judgment,  the  judgment 
must  be  regularly  entered,  and 
have  its  full  effect  before  the  dis- 
solution takes  place;  and  it  is  not 
till  then  that  the  property  can  be 
said  to  be-without  an  owner.  The 
loss  of  the  property  to  the  corpo- 
ration is  a  consequence  of  the 
judgment,  and  it  is  a  contradiction 
of  the  first  principles  of  reason,  a 
complete  reversal  of  effect  and 
cause,  to  make  such  loss  of  prop- 
erty a  part  of  the  judgment  That 
which  can  not  exist  until  after  the 
judgment  can  never  be  the  sub- 
ject-matter on  which  the  judgment 
is  given.  But  the  better  opinion 
seems  to  be  that  the  corpora- 
tion is  not  dissolved  by  the  judg- 
ment of  seizure,  but  that  it  exists 
until  the  franchises  are  seized  by 
the  execution  on  that  judgment 
See  3  Kyd  on  Cor.  400, 410,  and  t  IK 
authorities  there  cited.  Conse- 
quently, the  last  shadow  of  a  sup- 
port for  this  judgment  on  this 
ground,  must  vanish." 
>  Central  &  Q.  R.  Co.  tx  People,  5 
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the  party  thus  ousted  is  entirely  divested  of  all  official 
authority  and  excluded  from  the  office  as  long  as  the 
judgment  remains  in  force.1  Such  judgment  is  therefore  re- 
garded as  an  effectual  bar  to  proceedings  in  mandamus,  to 
procure  a  restoration  to  the  office.2  And  in  such  case  the 
court  will  presume,  upon  its  judgment  being  made  known  to 
the  chief  executive  officer  of  the  state,  whose  duty  it  is  to 
commission  officers,  that  he  will  comply  with  the  judgment, 
and  commission  the  person  entitled  to  the  office  as  declared 
by  the  judgment  of  the  court.  Upon  this  presumption  an 
attachment  will  be  refused  against  the  unsuccessful  party 
for  contempt  of  court  in  still  assuming  to  exercise  the  func- 
tions of  the  office.3 

§  757.  It  is  to  be  observed,  however,  that  judgment  of 
ouster  does  not  necessarily  have  the  effect  of  declaring  that 
a  vacancy  exists  in  the  office,  since  this  is  necessarily  depend- 
ent upon  the  further  question  whether  there  is  any  one 
else  entitled  to  the  office.4  And  it  is  competent  for  the  court, 
upon  the  hearing,  to  give  judgment  of  ouster  against  the 
respondent,  without  determining  as  to  the  relator's  right; 
and  where  there  is  doubt  as  to  the  relator's  election  to  the 
office  in  controversy,  judgment  may  be  given  against  the  re- 
spondent, leaving  the  relator's  right  to  be  determined  by 
another  proceeding.5 

§  758.  The  propriety  of  imposing  a  fine  in  addition  to 
judgment  of  ouster  is  usually  regarded  as  a  matter  of  sound 
judicial  discretion,  and  when  no  improper  motives  are  alleged 
or  shown  against  the  party  ousted,  the  fine  imposed  will  be 
merely  nominal.6  And  although  the  omission  of  a  fine  may 
be  technically  improper,  yet  it  is  so  conclusively  for  the 
benefit  of  the  respondents  that  they  can  not  afterward  as- 
sign it  for  error.7 

*King  v.  Serle,  8  Mod.  Rep.  332;  *  State  v.  Rails  County  Court,  45 

State  v.  Johnson,  40  Ga.  164.     And  Mo.  58. 

see  King  v.  Hull,  11  Mod.  Rep.  390.  5  People  v.  Phillips,  1  Denio,  388. 

2  King  v.  Serle,  8  Mod.  Rep.  332.  « State  v.  Brown,  5  R.  I.  1. 

3  State  v.  Johnson,  40  Ga.  164.  1  State  Bank  r.  State,  1  Blackf .  267. 
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§  759.  As  regards  the  objection  that  leave  of  court  was 
not  obtained  in  the  first  instance  to  the  filing  of  the  infor- 
mation, it  is  held  to  be  merely  formal,  and  after  judgment 
of  ouster  is  obtained  the  judgment  will  not  be  reversed  be- 
cause of  such  objection.1  And  when,  upon  overruling  re- 
spondent's demurrer  to  the  petition  or  information,  the 
court  is  satisfied  that  he  can  not  be  benefited  by  permission 
to  answer,  judgment  of  ouster  may  be  rendered  forthwith.2 
So  when  a  demurrer  is  sustained  to  the  answer  and  respond- 
ent does  not  ask  leave  to  amend,  if  the  facts  alleged  in  the 
answer  constitute  no  defense,  it  is  proper  to  render  judg- 
ment of  ouster  at  once.3  But  when  the  information  is  de- 
fective in  failing  to  show  in  what  manner  and  in  what  class 
of  cases  respondent  has  usurped  the  power  in  question,  and 
the  return  or  answer  presents  a  complete  bar  to  the  infor- 
mation, to  which  the  prosecutor  demurs,  and  the  court  over- 
rules the  demurrer  to  the  return  but  sustains  it  as  a  demur- 
rer to  the  information,  it  is  proper  to  render  judgment  for 
respondent.4 

§  760.  Judgment  of  ouster  may  be  given  against  one  who 
was  not  duly  elected  to  the  office  claimed,  notwithstanding 
the  return  or  certificate  of  a  board  of  canvassers  of  the  elec- 
tion in  his  favor,  since  such  return  is  by  no  means  conclusive, 
and  the  courts  may  go  behind  it  and  examine  the  facts  as  to 
the  legality  of  the  election.5  Kor  will  the  holding  of  a  com- 
mission fur  the  office  prevent  the  court  from  giving  judg- 
ment of  ouster,  if  the  incumbent  was  not  legally  el> 
since  the  title  to  the  office  is  derived  from  the  election  and 
not  from  tin-  commission.6  Even  though  the  incumbent  was 
properly  elected  in  the  first  instance.  yet,  if  he  \\as  never 
sworn  into  the  office,  judgment  Df  ouster  may  be  given.7 

1  Dickson  v.  People,  17  111.  197.  »  FVoplo   r.   Van   -                Cow. 

«State  v.  Don-man.  '^  Wi*.  :•!! :  in:-.  Suite  v.  Steers,  44  Mo.  223. 
Commonwealth  v.  Walter.  Mi   1'a. 

St.  15.  7  In  re  Mayor  of  Penryn,  Stra. 

.  te  v.  Herndon.  23  Fla.  287.  683. 

«  People  v.  Cunty,  33  111.  33. 
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§  761.  In  Alabama  it  is  held  that  the  refusal  of  a  court 
of  general  common-law  jurisdiction  to  allow  an  information 
in  the  nature  of  a  quo  warranto  to  be  filed,  upon  the  relation 
of  a  private  citizen  claiming  a  right  to  the  franchise  or  office 
which  is  alleged  to  have  been  usurped,  is  so  far  a  final  judg- 
ment that  it  may  be  reviewed  on  writ  of  error.1  But  in 
Xebraska  it  is  held  that  the  refusal  of  a  court  which  has 
granted  judgment  of  ouster  to  order  a  supersedeas  of  its 
judgment,  or  a  stay  of  proceedings  until  the  cause  can  be 
reviewed,  is  not  such  an  order  as  can  be  reviewed  in  an  ap- 
pellate tribunal,  in  the  absence  of  any  statute  authorizing 
such  a  procedure.2 

1  State  v.  Burnett,  2  Ala.  140.  2  Gandy  v.  State,  10  Neb.  243. 
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§  762.    The  writ  of  prohibition  may  be  defined  as  an  ex- 
traordinary judicial  writ,  issuing  out  of  a  court  of  superior 
45 
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jurisdiction  and  directed  to  an  inferior  court,  for  the  pur- 
pose of  preventing  the  inferior  tribunal  from  usurping  a 
jurisdiction  with  which  it  is  not  legally  vested.  It  is  an 
original  remedial  writ,1  and  is  the  remedy  afforded  by  the 
common  law  to  correct  encroachments  of  jurisdiction  by 
inferior  courts,  and  is  used  to  keep  such  courts  within  the 
limits  and  bounds  prescribed  for  them  by  law.2  The  object 
of  the  writ  being  to  restrain  subordinate  judicial  tribunals 
of  every  kind  from  exceeding  their  jurisdiction,  its  use  in  all 
proper  cases  should  be  upheld  and  encouraged,  since  it  is  of 
vital  importance  to  the  due  administration  of  justice  that 
every  tribunal  vested  with  judicial  functions  should  be  con- 
fined strictly  to  the  exercise  of  those  powers  with  which  it 
has  been  by  law  intrusted.3 

§  763.  Some  points  of  similarity  may  be  noticed  between 
this  extraordinary  remedial  process  and  the  extraordinary 
remedy  of  courts  of  equity  by  injunction  against  proceed- 
ings at  law.4  Both  have  one  common  object,  the  restrain- 
ing of  legal  proceedings,  and  they  are  used  only  when  all 
other  remedies  for  attaining  the  desired  result  are  unavail- 
ing. This  vital  difference  is,  however,  to  be  observed  be- 
tween them:  an  injunction  against  proceedings  at  law  is 
directed  only  to  the  parties  litigant,  without  in  any  man- 
ner interfering  with  the  court,  while  a  prohibition  is  directed 
to  the  court  itself,  commanding  it  to  cease  from  the  exercise 
of  a  jurisdiction  to  which  it  has  no  legal  claim.  An  injunc- 
tion usually  recognizes  the  jurisdiction  of  the  court  in  which 
the  proceedings  are  pending,  and  proceeds  upon  the  ground 
of  equities  affecting  only  the  parties  litigant,  while  a  prohibi- 
tion strikes  at  once  at  the  very  jurisdiction  of  the  court. 
The  former  remedy  affects  only  the  parties ;  the  latter  is  di- 
rected against  the  forum  itself.  As  compared  with  the  ex- 

1  Thomas  v.  Mead,  36  Mo.  232.  4  See,  as  to   the  distinction  be- 

2  People  v.  Works,  7  Wend.  486;  t ween  prohibition  and  injunction 
Ex  parte  Roundtree,  51  Ala.  42;  in  Indiana,  Corporation  of  Bluff- 
State  v.  Whitaker,  114  N.  C.  818.  ton  v.  Silver,  63  Ind.  262. 

8  Quimbo  Appo  v.  People,  20  N.  Y. 
531. 
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traordinary  remedy  by  mandamus,  prohibition  may  be  said 
in  a  certain  sense  to  be  its  exact  counterpart,  since  manda- 
mus is  an  affirmative  remedy,  commanding  certain  things  to 
be  done,  while  prohibition  is  negative  in  its  nature  and  for- 
bids the  doing  of  certain  things  which  ought  not  to  be  done.1 
And  under  a  code  of  civil  procedure  declaring  the  writ  of 
prohibition  to  be  the  counterpart  of  the  writ  of  mandamus, 
the  word  "  counterpart "  is  construed  merely  as  illustrating 
the  operation  of  the  writ  when  issued  in  a  proper  case,  and 
it  does  not  enlarge  or  add  to  the  class  of  cases  in  which  the 
remedy  may  be  used.2  And  under  such  a  statute  the  action 
Avhich  it  is  sought  to  prohibit  must  still,  as  at  common  la\v, 
be  judicial  in  its  nature.3 

§  764-.  The  writ  of  prohibition  is  of  very  ancient  origin, 
and  it  may  be  said  to  be  as  old  as  the  common  law  itself. 
As  indicating  its  early  origin,  it  may  be  mentioned  that 
Glanville,  whose  treatise,  written  about  1181,  is  the  earliest 
known  work  upon  English  law,  gives  several  forms  of  the 
writ  as  then  in  use.4  In  England  the  jurisdiction  by  this 
extraordinary  remedy  was  generally  exercised  only  by  the 
court  of  king's  bench,  although  it  was  not  exclusively  con- 
lini'd  to  that  tribunal.5  From  the  earliest  times  the  writ  has 
been  employed  in  that  country  to  prevent  the  encroachment 
of  the  ecclesiastical  upon  the  civil  courts,  and  by  far  the 
larger  portion  of  the  English  authorities  upon  the  subject 
are  confined  exclusively  to  questions  of  ecclesiastical  law 
which  have  no  application  in  this  country. 

i  Thomas  r.  M,  .1,1,  :'.()  M.  •  of  the  court  of  king's  bench,  being 

'Mauivr  r.  Mitch.  -11,  .">:{  Cal.  289.  the  kind's  prerogative  writ;  but  for 

>ple  v.  Election  Commi.-si,, n-  tin-  lurtlu-rance  of  justice  it  may 

era,  54   »    1.    i"i;    Spring    Valley  now  also  be  had  in  somes  cases  out 

Water  Works  c.  San  Fram  •:'  tin-  court  of  chancery,  common 

Cal.  111.  pi. 'as  or  i-xrln-.[urr.  ilitvrt.'.l  to  tli.- 

<See    Beame's    Translation    of  jii'l^e  and  parties  of  a  suit  i 

(Jlanvilli-,  pp.  50,  90,  97,  98.  l<«  court,  roinman.tin^  tin  in 

•8  Black. Com.  111.    "Aprohibi-  to   ceaso    from   the    prosecution 

tion,"  says  the  learned  commenta-  thereof,    upon     suggestion     tl>  u 

tor,  "  is  a  writ  issuing  properly  out  either  the  cause  originally,  or  some 
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§  764<z.  The  appropriate  function  of  the  remedy  is  to  re- 
strain the  exercise  of  unauthorized  judicial  or  quasi-judicial 
power,  which  is  regarded  as  a  contempt  of  the  state  or  sov- 
ereign, and  which  may  result  in  injury  to  the  state  or  to  its 
citizens.  Three  conditions  are  necessary  to  warrant  the 
granting  of  the  relief :  first,  that  the  court,  officer  or  person 
against  whom  it  is  sought  is  about  to  exercise  judicial  or 
quasi-judicial  power;  second,  that  the  exercise  of  such  power 
is  unauthorized  by  law;  third,  that  it  will  result  in  injury  for 
which  no  other  adequate  remedy  exists.  And  the  remedy 
may  be  invoked  against  any  body  of  persons  or  officers  as- 
suming to  exercise  judicial  or  quasi-judicial  powers,  although 
not  strictly  or  technically  a  court.  Thus,  when  the  legisla- 
ture have,  by  an  unconstitutional  statute,  referred  to  a  body 
of  judges  the  determination  of  the  validity  of  a  statute  con- 
cerning the  liability  of  the  state  upon  bonds  issued  in  aid  of 
railways,  prohibition  will  lie  to  prevent  such  body  from  act- 
ing upon  the  matters  thus  submitted.1  So  when  an  act  of 
legislature  delegates  to  a  judge  powers  partly  judicial  and 
partly  of  a  legislative  character,  as  regards  the  determina- 
tion of  petitions  for  the  incorporation  of  villages,  the  act 
being  held  unconstitutional  because  assuming  to  delegate 
legislative  powers  to  a  court  or  judicial  body,  prohibition 
will  lie  to  prevent  the  exercise  of  the  powers  thus  conferred.2 

§  765.  Like  other  common-law  remedies,  prohibition  is 
generally  recognized  as  an  existing  remedy  in  this  country, 
unless  abolished  by  positive  statutory  enactment.5  Being  an 

collateral  matter  arising  therein,  of  a  city,  do  not  partake  of  a  judi- 

does  not  belong  to  that  jurisdic-  cial  character,  the  act  being  con- 

tion,  but  to  the  cognizance  of  some  stitutional,  prohibition  will  not  lie 

other  court."  to  prevent  the  performance  of  such 

1  State  v.  Young,  29  Minn.  474.  duties.    And  see  State  v.  Ostrom, 

2  State  v.  Simons,  32  Minn.  540.  35  Minn.  4SO. 

But  see,  contra,  State  v,  Ueland,  30  3  Arnold  v.  Shields,  5  Dana,  18. 
Minn.  29,  where  it  is  held  that  if  As  to  the  history  of  the  remedy  in 
the  duties  imposed  by  statute  upon  Massachusetts,  see  Connecticut 
a  judge,  in  the  determination  of  an  River  E.  Co.  v.  County  Commission- 
application  for  the  incorporation  ers,  127  Mass.  50.  As  to  the  nature 
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extraordinary  remedy,  however,  it  issues  only  in  cases  of  ex- 
treme necessity,  and  before  it  will  be  granted  it  must  appear 
that  the  party  aggrieved  has  applied  in  vain  to  the  inferior 
tribunal  for  relief.  The  jurisdiction  is  exercised  by  appellate 
or  superior  courts  to  restrain  inferior  courts  from  acting 
without  authority  of  law,  when  damage  and  injustice  are 
likely  to  follow  from  such  action.  And  to  this  extent  it 
may  be  regarded  as  one  of  the  means  by  which  appellate 
courts  exercise  their  jurisdiction,1  although,  as  we  shall  here- 
after see,  it  does  not  lie  for  grievances  which  may  be  re- 
dressed, in  the  ordinary  course  of  judicial  proceedings,  by 
appeal  or  writ  of  error.  Xor  is  it  a  writ  of  right,  granted 
ex  debito  justiticB,  but  rather  one  of  sound  judicial  discretion, 
to  be  granted  or  withheld  according  to  the  circumstances  of 
ii  particular  case.-  And  being  a  prerogative  writ,  it  is  to 
be  used,  like  all  other  prerogative  writs,  with  great  caution 
and  forbearance,  for  the  furtherance  of  justice  and  to  secure 
order  and  regularity  in  judicial  proceedings,  when  none  of 
the  ordinary  remedies  provided  by  law  are  applicable.'  Xor 
should  it  be  granted  except  in  a  clear  case  of  want  of  juris- 
diction in  the  court  whose  action  it  is  sought  to  prohibit.4 
And  to  warrant  the  relief  the  petition  must  clearly  show- 
that  an  inferior  court  is  about  to  proceed  in  a  matter  o\ 
Avhich  it  has  no  jurisdiction,  and  unless  this  is  distinctly  and 
alHrmativelv  shown  the  relief  will  not  be  granted.* 


and  use  of  the  rern.-.ly  un.l.T  th«>  -Kinlo<-h  r.  Har\w,  Harp.  508; 

niiia  co<lo  of  pro.  ••  -lure,  see  Supervisors  of  Bedford  r.  Wing- 

Rickey  v.  Superior  Court,  59  Cal.  fiVM.  v                                  Monroe, 

661.    As  to  the  juris,  lit  tiMii  of  the  83  La.  An.  !'.':!:  Stah-  r.  Kightor.88 

.supr.-m.-  court  of  Missouri  incases  La.  An.  ll^J:  A'.r  parte  Hnmii 

.'•hil.ition,  and  as  to  tin*  power  51  Aln.                               \\Vstbrook, 

of  a  judge  of  that  court  in  vaca-  80  N.  V.  r>.\    But  see  Havenn 

tion  to  issue  a  rule  to  show  cause  v.  Superior  Court,  84  CaL  827. 

why  the  writ  should  not  issue,  see  '  Wushburn  v.  Phillips,  2  Mete. 
State  v.  Rombauer,  104  Mo.  610. 

'State  v.  Judge  of  Commercial  «  Hart  >:  Taylor,  61  Oa.  15& 

a,  4  Rob.  (La.)  48.    And  see  'Haldernan  r.  Davis,  38  W.  Va. 

Stato  r.  Judge  of  Fourth  Judicial  824. 
h.Miict,  10  Rob.  (La.)  169;  Singer 
M.  Co.  v.  Spratt,  20  Fla.  122. 
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§  766.  Another  distinguishing  feature  of  the  writ  is  that 
it  is  a  preventive  rather  than  a  corrective  remedy,  and  it  issues 
•• ?  only  to  prevent  the  commission  of  a  future  act,  and  not  to 
undo  an  act  already  performed.1  When,  therefore,  the  pro- 
ceedings which  it  is  sought  to  prohibit  have  already  been 
disposed  of  by  the  court,  and  nothing  remains  to  be  done 
either  by  the  court  or  by  the  parties,  the  cause  having  been 
absolutely  dismissed  by  the  inferior  tribunal,  prohibition  will 
not- lie,  even  though  the  case  was  thus  disposed  of  after  serv- 
ice upon  the  court  of  a  rule  to  show  cause  why  the  writ 
should  not  issue.  Nor  will  the  suggestion  that  there  are 
other  suits  of  the  same  nature  pending  against  the  relator 
in  the  same  court  avail  to  procure  the  writ,  since  the  court 
will  not  issue  a  prohibition  in  a  case  where  it  is  not  justified, 
for  the  sole  purpose  of  establishing  a  principle  to  govern 
other  cases.2  And  the  writ  operates  only  upon  the  particu- 


1  State  v.  Stackhouse,  14  S.  C.  417; 
Brooks  v.  Warren,  5  Utah,  89. 

2  United  States   v.  Hoffman,    4 
"Wall.  158.    This  was  a  rule  nisi  by 
the  supreme  court  of  the  United 
States,    commanding    a    district 
court  to  show  cause  why  a  prohi- 
bition should  not  issue  to  restrain 
certaip  proceedings  in  admiralty. 
The  return  alleged  that  after  serv- 
ice of  the  rule  the  admiralty  suit 
had  been  dismissed  by  libelant  on 
his  own  motion  and  at  his  own 
costs.    Mr.  Justice  Miller,  for  the 
court,  says:  "The  writ  of  prohibi- 
tion, as  its  name  imports,  is  one 
which  commands    the  person  to 
whom  it  is  directed  not  to  do  some- 
thing which,  by  the  suggestion  of 
the  relator,  the  court  is  informed 
he  is  about  to  do.    If  the  thing  be 
already  done,  it  is  manifest  the 
writ  of  prohibition  can  not  undo 
it,  for  that  would  require  an  af- 
firmative act;  and  the  only  effect 


of  a  writ  of  prohibition  is  to  sus- 
pend all  action  and  to  prevent  any 
further  proceeding  in  the"  prohib- 
ited direction.  In  the  case  before 
us  the  writ,  from  its  very  nature, 
could  do  no  more  than  forbid  the 
judge  of  the  district  court  from, 
proceeding  any  further  in  the  case 
in  admiralty.  The  return  shows 
that  such  an  order  is  unnecessary, 
and  will  be  wholly  useless,  for  the 
case  is  not  now  pending  before  that 
court,  and  there  is  no  reason  to 
suppose  that  it  will  be  in  any  man- 
ner revived  or  brought  up  again 
for  action.  The  facts  shown  by 
the  return  negative  such  a  pre- 
sumption. Counsel  has  argued 
very  ingeniously  that  the  case 
should  be  considered  as  remain- 
ing in  the  court  below  in  the  same 
position  as  it  was  when  the  rule 
issued  from  this  court;  but  we 
can  not  so  regard  it.  By  the  ac- 
tion of  the  libelant  and  the  con- 
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lar  suit  or  proceeding  in  the  court  to  which  it  is  directed, 
and  it  does  not  affect  or  stay  proceedings  in  another  court 


sent  of  the  court,  the  case  is  out 
of  court,  and  the  relator  is  no 
longer  harassed  by  an  attempt  to 
exercise  over  him  a  jurisdiction 
which  he  claims  to  be  unwar- 
ranted. If  the  return  shows  no 
more,  it  shows  that  the  district 
judge  has  no  intention  of  proceed- 
ing further  in  that  case.  Now, 
ought  the  writ  to  issue  to  him  un- 
der such  circumstances?  It  would 
seem  to  be  an  offensive  and  use- 
less exercise  of  authority  for  the 
court  to  order  it.  The  suggestion 
that  there  are  or  may  be  other 
cases  against  the  relator  of  the 
same  character  can  have  no  legal 
force  in  this  case.  If  they  are  now 
pending,  and  the  relator  will  sat- 
isfy the  court  that  they  are  proper 
cases  for  the  exercise  of  the  court's 
authority,  it  would  probably  issue 
writs  instead  of  a  rule;  but  a  writ 
in  this  case  could  not  restrain  the 
judge  in  the  other  cases  by  its 
own  force,  and  could  affect  his  ac- 
tion only  so  far  as  he  might  re- 
spect the  principle  on  which  the 
court  acted  in  this  case.  We  are 
not  now  prepared  to  adopt  the 
rule  that  we  will  issue  a  writ  in  a 
case  where  its  issue  is  not  ju-tni-i. 
for  the  sole  purpose  of  establish- 
ing a  principle  to  govern  other 
<  MS,  s.  We  have  examined  care- 
fully all  the  oases  referred  to  by 
counsel  which  show  that  a  prohi- 
bition may  issue  after  sentence  or 
judgment;  but  in  all  these  caaoi 
something  remained  which  the 
court  or  party  to  whom  tin-  writ 
was  directed  might  do,  and  prob- 


ably would  have  done,  as  the  col- 
lection of  costs,  or  otherwise  en- 
forcing the  sentence.  Here  the 
return  shows  that  nothing  is  left 
to  be  done  in  the  case.  It  is  alto- 
gether gone  out  of  the  court. 
These  views  are  supported  by  the 
following  cases:  In  United  s- 
v.  Peters,  3  Dallas,  121,  which  was 
an  application  for  prohibition  to 
the  admiralty,  this  court  suspended 
its  decision  to  give  the  libelant  an 
opportunity  to  dismiss  his  libeL 
The  court  finally  issued  the  writ, 
but  there  seems  no  reason  to  doubt, 
from  the  report  of  the  case,  that 
it  would  have  considered  such  ac- 
tion by  the  libelant  as  an  answer 
to  the  request  for  the  writ.  In 
the  case  of  Hall  v.  Norwood,  Suler- 
fin,  165 — a  very  old  case,  when 
writs  of  prohibition  were  much 
more  common  than  now, — a  pro- 
hibition was  asked  to  a  court  of 
the  Cinque  Ports,  at  Dover.  While 
the  case  was  under  consideration, 
the  reporter  says:  'On  the  other 
hand  the  court  was  informed  that 
they  had  proceeded  to  judgment 
and  execution  at  Dover,  and  there- 
fore that  they  move  here  too  late 
for  a  prohibition;  and  of  this  opin- 
ion was  the  court,  sin<  •  th< n-  is  no 
person  to  be  prohibited,  tad  pos- 
sessions are  nev,  r  tiik.n  away  or 
disturbed  by  prohibition.1  Tlu> 
marginal  note  by  the  reporter  is 
tins:  •  Prohibit  ion  will  not  lie  after 
the  cause  is  ended.'  Th<>  ruK-  here- 
tofore granted  in  this  case  is  dis» 
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upon  questions  pertaining  to  the  former  controversy.1  But 
when  anything  still  remains  to  be  done  to  or  is  contem- 
plated to  give  effect  to  the  judgment  of  the  court  in  a  mat- 
ter beyond  its  jurisdiction,  the  writ  may  be  granted  to  pre- 
vent such  action.2  And  in  such  cases  the  writ  may  not  only 
prevent  further  action,  but  may  undo  what  has  already  been 
done.  Thus,  when  an  inferior  court  has  appointed  a  receiver 
over  a  corporation  in  an  action  for  the  forfeiture  of  its 
franchises  and  charter,  having  no  jurisdiction  to  make  the  ap- 
pointment in  such  a  proceeding,  but  the  receiver  is  seeking 
to  obtain  the  possession  and  management  of  the  property, 
and  further  action  of  the  court  being  necessary  in  adminis- 
tering the  receivership,  prohibition  will  lie  to  prevent  further 
action  and  to  undo  the  appointment  of  the  receiver.8  So 
when  the  writ  is  granted  to  prohibit  an  inferior  or  interme- 
diate appellate  court  from  proceeding  with  a  cause  over 
which  it  has  no  jurisdiction,  it  may  also  direct  such  court  to 
transfer  the  cause  to  the  higher  court  having  jurisdiction 
and  which  has  granted  the  prohibition.4  But  when  the  cause 
has  proceeded  to  judgment  in  the  court  below,  and  the  want 
of  jurisdiction  does  not  appear  upon  the  face  of  the  proceed- 
ings, the  granting  of  the  writ  is  not  obligatory,  and  the  per- 
son aggrieved  may  be  precluded  by  his  own  negligence  from 
obtaining  relief.5 

§  767.  It  follows  from  the  extraordinary  nature  of  the 
remedy,  as  already  considered,  that  the  exercise  of  the  juris- 
diction is  limited  to  cases  where  it  is  necessary  to  give  a 
general  superintendence  and  control  over  inferior  tribunals, 
and  it  is  never  allowed  except  in  cases  of  a  usurpation  or 
abuse  of  power,  and  not  then  unless  other  existing  remedies 
are  inadequate  to  afford  relief.6  In  other  words,  the  remedy 

1  Thompson  v.  Tracy,  60  N.  Y.  31.        4  State  v.  St.  Louis  Court  of  Ap- 

2  State  v.  Rombauer,  105  Mo.  103;    peals,  97  Mo.  276. 

Havemeyer  v.  Superior  Court,  84  5  In  re  Cooper,  143  U.  S.  472.  See, 

CaL  327.  also,  In  re  Rice,  155  U.  S.  396. 

3  Havemeyer  v.  Superior  Court,  6Ex  parte  Greene,  29  Ala.  52. 
84  Cal.  327.  See  Ex  parte  Smith,  34  Ala,  456; 
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is  employed  only  to  restrain  courts  from  acting  in  excess  of 
their  powers,  and  if  their  proceedings  are  within  the  limits 
of  their  jurisdiction  prohibition  will  not  lie.1  If,  therefore, 
the  inferior  court  has  jurisdiction  of  the  subject-matter  in 
controversy,  a  mistaken  exercise  of  that  jurisdiction  or  of 
its  acknowledged  powers  will  not  justify  a  resort  to  the  ex- 
traordinary remedy  by  prohibition.2  Thus,  it  will  not  lie  to 
prevent  an  inferior  court  from  proceeding  under  a  nil* 
show  cause  why  a  mandamus  should  not  issue  upon  the 
ground  that  the  rule  was  improperly  issued,  provided  the 
court  had  jurisdiction  in  mandamus.'  And  upon  the  appli- 
•>n  for  the  writ  the  only  inquiry  which  will  be  enter- 
tained is  as  to  the  jurisdiction  of  the  court  against  which  the 
ivliet'  is  invoked.4  And  if  the  court  has  jurisdiction  of  neither 
the  subject  -matter  of  the  action  nor  of  the  person  of  the  de- 
i'endant,  the  writ  may  go  to  restrain  its  action.5 

§  7670.  In  the  exercise  of  the  jurisdiction  by  prohibition 
it  is  important  to  distinguish  between  the  nature  of  the  ac- 
tion which  it  is  sought  to  prohibit,  and  the  sufficiency  of  tin- 
cause  of  action  as  stated  in  the  proceedings  in  the  pending 
litigation.  The  nature  of  the  action  itself  determines 

Jacks  v.  Adair,  33  Ark.  K'.l :  People  519;  E.r  porfa  I  la .: ar.  104  U.  a  520; 

r.  Supervisors,  47  Cal.  81;  Peopl.-  >:  In  re  Fassett,  143  U.  S. 
\Vliitni-y,  47  Cal.  584.     See,  also,       *  Ex  parte  Greene,  29  Ala. 

Levy  v.  Wilson,  09  CaL  103;  State  Ex  parte  Peterson,  33  Ala.  74;  Ex 

r.  Houston,  35  La.  An.  538.  parte  State,  51  Ala.  60;  Buskirk  r. 

'St.  '5;  State  Judge  of  Circuit  Court,  7  v. 

r.  Judge  of  Superior  District  Court,  91;  Murphy  r.  Superior  Court,  58 
29  La.  An.  ::<••'•;  >ut.-  r.  SUii-  =1.  .VJO;   State  r.  jimvkhartt 

La.    An.  ;  li?o  of  Mo.  .V,  •  \Viilir,,\v.  in*  >|,,. 

I  District  COO**  .';  1;  Statoc.  Kl.-iii.  11(5  V 

10;  State  '  nson,  38  La.  An.  909.    B 

s,.uth.  in  K.  <  ...  i  State,  also,  State  r.  Houston,  85  La.  An. 

mth.  mi   M...   II1.":  Thomas  v.  286;  County  Court  «.  Boreman,  84 

Justice's  Court,  80  Cal.  40;  r,,u,i-  W.  Va.  863. 
son  v.  Lock  wood,  83  CaL  618;  God-       *  Ex  parte  Peterson,  88  Ala.  74. 
dard  v.  Superior  Court,  90  Cal.  864;        « State  r.  Judge  of  Twent  y  sixth 

•'•  Morrison.  147  U.  S.  14;  Ex  District  Court,  84  La.  An.  782. 
parte  Gordon,  104  U.  S.  515;  Ex       •  City  of  North  Yukiina  v.  Supe- 

parte  Ferry  Company,  104  U.    8.  rior  Court,  4  Wash.  655. 
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jurisdiction  of  the  court  over  the  subject-matter,  regardless 
of  the  sufficiency  of  its  presentation  or  statement.  If,  there- 
fore, the  action  is  of  such  a  nature  as  to  fall  within  the  ju- 
risdiction of  an  inferior  court,  prohibition  "will  not  lie  merely 
because  of  insufficiency  in  the  statement  of  the  cause  of  ac- 
tion in  the  pleadings,  or  because  of  insufficient  proof  to  main- 
tain the  cause  of  action  as  stated.1  So  the  writ  will  not  lie 
to  stay  the  prosecution  of  an  action  by  a  city  to  condemn  a 
right  of  way  for  a  sewer,  because  of  the  want  of  any  aver- 
ment or  proof  that  the  city  authorities  have  been  unable  to 
agree  with  the  defendant,  or  because  the  institution  of  the 
suit  was  not  directed  by  the  proper  authority.  Questions 
of  this  nature  do  not  go  to  the  jurisdiction  of  the  inferior 
court,  but  are  rather  questions  of  law  to  be  determined  in 
the  action  there  pending,  and  the  remedy  for  any  error  in 
the  action  of  the  court  upon  such  questions  should  be  sought 
by  appeal.2 

§  7675.  Upon  an  application  for  a  writ  of  prohibition  to 
stay  the  action  of  an  inferior  court,  the  sole  question  to  be 
determined  is  the  jurisdiction  of  that  court,  and  the  court 
to  which  the  application  is  made  will,  for  the  purposes  of 
the  case,  consider  the  cause  of  action  of  the  plaintiff  below 
to  be  such  as  he  has  stated  it  in  his  pleadings,  without  in- 
vestigation or  inquiry  touching  the  merits  of  the  action.8 
Kor  will  the  court  in  which  the  relief  is  sought  consider  any 
errors  or  irregularities  occurring  in  the  progress  of  the  cause 
in  the  inferior  court,  since  the  writ  of  prohibition  is  not  an 
appropriate  remedy  for  the  correction  of  errors.4  The  writ 
will  not  therefore  be  granted  to  prevent  an  inferior  court 
from  proceeding  with  an  action  because  it  has  sustained  a 
demurrer  to  a  plea  setting  up  the  privilege  of  the  defend- 
ants in  the  action  to  be  sued  in  another  county,  the  court  in 

1  State  v.  Four-net,  45  La.   An.       3  American  Casualty  Co.  v.  Lea, 
943;   Goldsmith  v.  Owen,  95  Ky.    56  Ark.  539. 

420.  *  Epperson  v.  Rice,  102  Ala.  668; 

2  Bishop   v.  Superior   Court,  87    State  v.  Smith,  32  Fla.  476;  State 
CaL  226.  v.  Hocker,  33  Fla.  28a 
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which  the  suit  was  brought  having  jurisdiction  of  the  sub- 
ject-matter. Such  a  question  being  one  which  arises  in  the 
progress  of  the  cause  of  which  the  court  has  jurisdiction,  a 
writ  of  error  is  the  appropriate  remedy  to  correct  such  ac- 
tion of  the  court,  if  it  be  erroneous.1  And  the  writ  will  not 
lie  to  determine  the  title  of  a  de  facto  judicial  officer,  since 
its  only  function  is  to  prevent  a  usurpation  of  jurisdiction 
by  a  subordinate  court,  and  not  to  determine  the  title  of  the 
incumbent  of  a  judicial  office.2  The  title  of  respondent  to 
the  office  of  judge  will  not,  therefore,  be  determined  by  a 
proceeding  in  prohibition  to  restrain  him  from  the  hearing 
of  a  cause,  since  quo  warranto  is  the  appropriate  remedy  for 
determining  the  title  to  a  public  office.3 

§  768.  As  regards  the  nature  of  the  proceeding  or  action 
in  prohibition,  it  is  to  be  observed  that  it  is  in  no  sense  a 
part  or  continuation  of  the  action  prohibited,  by  removing 
it  from  a  lower  to  a  higher  court  for  the  purpose  of  obtain 
ing  a  decision  in  the  latter  tribunal.  So  far  from  this  it  is 
regarded  as  wholly  collateral  to  the  original  proceeding, 
being  intended  to  arrest  that  proceeding  and  to  prevent  its 
further  prosecution  by  a  court  having  no  jurisdiction  of  the 
subject-matter  in  dispute.  In  other  words,  it  is  substan- 
tially a  proceeding  between  two  courts,  a  superior  ami  au 
inferior,  and  is  the  means  by  which  the  superior  tribunal 
exercises  its  fupermtendenOQ  over  the  inferior  and  keeps  it 
within  the  limits  of  its  rightful  jurisdiction.  It  is  manifest, 
therefore,  that  the  remedy  by  prohibition  is  distinct  from 
and  independent  of  the  original  proceeding,  although  col- 
lateral to  it,  and  that,  whether  the  original  action  is  civil  or 
criminal,  tin-  nature  and  object  of  the  remedy  by  prohibition 
are  the  same,  it  being  a  civil  proceeding  to  prevent  the 
further  exercise  of  an  unwarranted  jurisdiction.4 

§  7C9.    A  distinction  is  taken,  in  the  exercise  of  the  ju- 
risdiction, between  cases  where  the  proceedings  of  the  court 

i  State  v.  Hooker,  83  Fla.  28a  » Walcott  r.  Wells,  21  Nov.  47. 

1  State  v.  MoMartin,  42  Minn.  30;        « Mayo  v.  James,  12  Grat  17. 
In  re  Kadi.  86  Wis.  645. 
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•which  it  is  sought  to  prohibit  are  of  a  judicial  nature,  and 
cases  where  they  are  merely  administrative  or  ministerial. 
And  while  the  writ  will  lie  in  proper  cases  as  to  matters  of 
a  purely  judicial  nature,  it  will  not  go  if  the  proceedings 
which  it  is  sought  to  prevent  are  only  ministerial.1  Thus  it 
will  not  lie  to  prevent  the  issuing  of  an  execution,  this  being 
regarded  as  in  no  sense  a  judicial  but  only  a  ministerial  act.2 
And  when  an  inferior  court  of  limited  jurisdiction,  in  addi- 
tion to  its  judicial  powers,  is  vested  with  certain  functions  of 
an  administrative  or  ministerial  nature,  prohibition  will  not 
lie  as  to  the  latter.3  Nor  will  it  lie  to  restrain  a  judge  who 
is  not  acting  in  a  judicial  capacity  but  merely  as  a  commis- 
sioner in  the  taking  of  testimony.4 

§  770.  Like  all  other  extraordinary  remedies,  prohibition 
is  granted  only  in  cases  where  the  usual  and  ordinary  forms 
of  remedy  are  insufficient  to  afford  redress.  And  it  is  a 
principle  of  universal  application,  and  one  which  lies  at  the 
very  foundation  of  the  law  of  prohibition,  that  the  jurisdic- 
tion is  strictly  confined  to  cases  where  no  other  remedy 
exists,  and  it  is  always  a  sufficient  reason  for  withholding 
the  writ  that  the  party  aggrieved  has  another  and  complete 
remedy  at  law.5  The  doctrine  holds  good,  even  though  the 

*  Ex  parte  Braudlacht,  2   Hill,  3  State  v.  Clark  Co.  Court,  41  Mo. 

367;  State  v.  Clark  Co.  Court,  41  44. 

Mo.  44;  State  v.  Gary,  33  Wis.  93;  *  State  v.  Spearing,  31  La,  An. 

Ex  parte  State,  In  re  Pierce,  89  122. 

Ala.  177.    "  The  office  of  a  prohibi-  5  Ex  parte  Braudlacht,  2  Hill,  367 ; 

tion,"  says  Mr.  Justice  Cowen,  in  State  v.  Judge  of  County  Court,  11 

Ex  parte  Braudlacht,  "is  to  pre-  Wis.  50;  State  v.  Braun,  31  Wis. 

vent  courts    from    going  beyond  600;  Sherlock  v.  City  of  Jackson- 

their  jurisdiction  in  the  exercise  ville,  17  Fla.  93;  Cooper  v.  Stocker, 

of  judicial,  not  ministerial  power.  9    Rich.   292;    State   v.   Judge  of 

Otherwise  we  might  be  called  on  Fourth  District  Court,  11  La.  An. 

to  send  the  writ  whenever  a  jus-  696;  State  v.  Judge  of  Fourth  Dis- 

tice  of  the  peace  was  about  to  is-  trict  Court,  21  La.  An.  123;  People 

sue  civil  or  even  criminal  process  v.  Seward,  7  Wend.  518;  Ex  parte 

irregularly."  Hamilton,  51  Ala.  62;  Ex  parte  Mo- 

2  Ex  parte  Braudlacht,  2  Hill,  bile  &  Ohio  R.  Co.,  63  Ala,  349; 

367;  Atkins  v.  Siddons,  66  Ala,  453.  Sasseen  v.  Hammond,  18  B.  Mon. 
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order  of  the  court  which  is  sought  to  be  stayed  or  prevented 
is  erroneous.1  And  in  comformity  with  this  doctrine  the 
writ  will  not  be  granted  to  restrain  proceedings  for  the  en- 
forcement of  an  execution,  when  adequate  relief  may  be  had 
by  a  motion  addressed  to  the  court  from  which  the  execu- 
tion issued.2 

§  771.  It  follows  necessarily  from  the  doctrine  laid  down 
in  the  preceding  section,  that  the  writ  will  not  be  allowed 
to  take  the  place  of  an  appeal,  nor  will  it  be  granted  as  an 
exercise  of  purely  appellate  jurisdiction.  In  all  cases,  there- 
fore, where  the  party  aggrieved  may  have  ample  remedy  by 
an  appeal  from  the  order  or  judgment  of  the  inferior  court, 
prohibition  will  not  lie,  no  such  pressing  necessity  appearing 
in  such  cases  as  to  warrant  the  interposition  of  this  extraor- 
dinary remedy,  and  the  writ  not  being  one  of  absolute  right, 
but  resting  largely  in  the  sound  discretion  of  the  court.* 


672;  State  v.  Burekhartt,  87  Mo. 
Ilaile  v.  Superior  Court,  78 
<  ,il.  418;  Fresno  National  Bank  v. 
Superior  Court,  83  Cal.  491 ;  Murphy 
v.  Superior  Court,  84  Cal.  592.  Ex 
parte  Braudlacht,  2  Hill,  367,  was 
an  application  for  a  writ  of  pro- 
hibition to  restrain  the  issuing  of 
an  execution  upon  a  judgment  in 
an  inferior  court  which  had  been 
removed  by  certiorari  to  an  appel- 
late court.  Mr.  Justice  Cowen,  for 
the  court,  says:  "There  is  the  less 
reason  in  this  case  for  resorting  to 
a  prohibition,  because  the  party 
•  1. 1 fining  to  be  aggrieved  has  other 
remedies  entirely  effectual.  If  the 
execution  sought  for  shall  turn  out 
to  be  void,  the  justice  and  ]>;> 
may,  should  a  levy  take  place,  be 
proceeded  against  as  trespassers ;  i  t 
issued  in  defiance  of  the  o  rtiorari 
the  proceeding  will  be  punisliui>li> 
as  a  contempt  The  writ  of  prohi- 
bition, like  mandamus,  quo  war- 


ranto  or  certiorari,  ought  not  to 
issue  where  there  are  other  reme- 
dies perfectly  adequate.  We  have 
a  discretion  to  grant  or  deny  the 
writ  (Gantt,  J.,  in  State  r.  Hudnall. 
2  Nott  &  McC.  419,  423);  and  it 
would,  I  apprehend,  in  general,  be 
a  very  good  reason  for  denying  it, 
that  the  party  has  a  complete  rem- 
edy in  some  other  and  more  ordi- 
nary form." 

1  Murphy  v.  Superior  Court,  84 
Cal.  592. 

2Ducheneau  v.  Ireland,  5  Utah, 
108. 

'State  v.  Judge  of  Fourth  Dis- 
tri«-t  Court.  v?l  La.  An.  1'J;!;  I' 
r.  Wayne  Circuit  Court,  11  Mi«-h. 
893;  McDonald  >-.  KHV,  1   N.  .v    M. 

410;  State  r.  Nathan.  4  Kii-h.  518; 

Court,  11   La.  An.  C.'.V,;  A'.r  ., 

son,  83  Ala.  74;  People  v.  Ma- 
rine Court,  86  Barb.  341 ;  Symes  v. 
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Thus,  when  the  defendant  in  an  action  instituted  in  an  in- 
ferior court,  pleads  to  the  jurisdiction  of  such  court,  and  his 
plea  is  overruled,  no  sufficient  cause  is  presented  for  grant- 
ing a  prohibition,  since  ample  remedy  may  be  had  by  an 
appeal  from  the  final  judgment  in  the  cause.1  Nor  will  the 
writ  go  to  restrain  an  inferior  court  from  proceeding  with 
certain  attachment  suits,  upon  the  ground  of  the  insuffi- 
ciency of  the  affidavit  upon  which  the  attachments  were 
issued,  since  the  court  itself  may  afford  relief,  or  the  party 
aggrieved  may  resort  to  an  appeal.2  And  it  has  been  held 
that  the  writ  is  not  an  appropriate  remedy  in  a  court  of 
purely  appellate  jurisdiction,  the  revisory  powers  of  such 
court  being  considered  adequate  to  afford  relief  from  the 


Symes,  Burr.  813;  Wreden  v.  Su- 
perior Court,  55  Cal.  504;  Murphy 
v.  Superior  Court,  84  Cal.  592; 
Powelson  v.  Lockwood,  82  Cal.  613; 
Agassiz  v.  Superior  Court.  90  Cal. 
101;  Mines  Society  v.  Superior 
Court,  91  CaL  101;  Ruggles  v.  Su- 
perior Court,  103  CaL  125;  Grant 
v.  Superior  Court,  106  Cal.  324;  Ex 
parte  Reid,  50  Ala.  439;  "State  v. 
Municipal  Court  of  St.  Paul,  26 
Minn.  162;  State  v.  District  Court 
for  Ramsey  Co.,  26  Minn.  233; 
State  v.  Cory,  35  Minn.  178;  Pres- 
ton v.  Fidelity  T.  &  S.  V.  Co.,  94 
Ky.  295;  People  r.  Nichols,  79  N.  Y. 
582;  State  v.  Right  or,  32  La.  An. 
1182;  State  v.  Rightor,  40  La.  An. 
837;  State  v.  Henry,  41  La.  An.  908; 
State  v.  Judge  of  Civil  District 
Court,  44  La,  An.  190;  State  v. 
Rightor,  44  La.  An.  298;  State  v. 
Judge  of  Second  Recorder's  Court, 
44  La.  An.  1100;  People  v.  District 
Court  of  Larimer  Co.,  11  Colo.  574; 
People  v.  Hills,  5  Utah,  410;  Mastin 
v.  Sloan,  98  Mo.  252;  State  v.  Klein, 
116  Mo.  259;  State  v.  Whitaker,  114 


N.  C.  818.  But  the  doctrine  of  the 
text  has  been  held  to  be  inapplica- 
ble to  a  case  where  the  court  was 
attempting  to  enforce  an  order  by 
proceedings  for  contempt  without 
jurisdiction.  State  v.  Wilcox,  24 
Minn.  143.  And  prohibition  will 
lie  to  prevent  the  enforcement  of 
a  decree  which  is  a  nullity,  when 
from  the  circumstances  of  the  case 
and  the  absence  of  adverse  parties 
no  appeal  will  lie.  Ex  parte  Lyon, 
60  Ala.  650.  In  Louisiana  the  rem- 
edy is  used  only  in  aid  of  the  ap- 
pellate jurisdiction  of  the  supreme 
court.  And  when  the  action  of  the 
inferior  court  may  be  brought  to 
the  supreme  court  for  review,  and 
the  question  of  its  jurisdiction  may 
then  be  determined,  the  writ  will 
be  refused.  State  v.  Judge  of  Sec- 
ond District  Court,  25  La.  An.  381; 
State  v.  Judge  of  Superior  District 
Court,  26  La.  An.  146. 

'State  v.  Judge  of  Fourth  Dis- 
trict Court,  11  La.  An.  696. 

2  People  v.  Marine  Court,  36  Barb. 
341. 
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action  of  subordinate  tribunals.1  It  follows,  also,  from  the 
principles  already  considered,  that  mere  irregularities  in 
the  proceedings  of  an  inferior  court  are  not  sufficient  war- 
rant for  granting  a  prohibition,  since  the  allowance  of  the 
writ  upon  such  grounds  would  be  the  exercise  of  appellate 
power,  and  the  writ  is  never  granted  for  appellate  purposes, 
nor  to  review  the  proceedings  of  a  subordinate  court.1  And 
if  the  inferior  court  has  jurisdiction  of  the  subject-matter 
and  of  the  parties  to  the  cause,  prohibition  will  not  lie  to 
prevent  its  action  because  of  alleged  irregularities  in  pro- 
cedure, when  the  person  aggrieved  has  a  plain,  speedy  and 
adequate  remedy  by  appeal.3  So  a  court  having  jurisdiction 
over  the  granting  of  injunctions  will  not  be  restrained  by 
prohibition  from  proceeding  with  a  caiise  in  which  it  has 
granted  an  injunction,  upon  the  ground  that  it  had  no  juris- 
diction in  the  particular  case,  when  the  defendants  enjoined 
have  a  complete  remedy  by  appeal.4  And  when  property 
within  the  state,  belonging  to  non-residents,  is  attached  in 
an  action  brought  to  fix  their  liability  as  subscribers  to  the 
capital  stock  of  a  corporation,  prohibition  will  not  lie  to  re- 
strain such  action  upon  the  ground  that  an  attachment  is 
improper  in  such  a  case,  there  being  an  adequate  remedy  l>y 
appeal.  Nor,  in  such  case,  does  the  fact  that  the  jurisdiction 
of  the  inferior  court  is  incidentally  called  in  question  war- 
rant relief  l>y  prohibition.5  And  the  writ  will  not  go  to  pre- 
vent the  enforcement  of  an  order  for  the  sale  of  real  estate, 
the  invalidity  of  which  appears  upon  the  face  of  the  pro- 
.  NO  that  n  purchaser  \\oul.l  acquire  no  title  and 
would  be  a  mere  tn- 

§  771a.  If,  however,  it  is  manifest  that  an  appeal  from 
the  action  of  tin-  court  wouH  ^ll'onl  an  inadequate  remc.lv, 
the  right  of  appeal  »lo.-s  not,  of  itself,  all'onl  Millieient  ground 

1  Sasscen  r.  Hammond,  IS  B.  Man.        « St.it<>  r  Jones,  9  Wash.  602. 

•Agaasiz  n  Sup*  :t,  90 

'McDonal.l   r.   Klf,-.  1    N.  A:  M.    Cal.  Ml. 

601 ;  State  v.  W:.  i  ward  v.  Superior  Court,  93 

» Powelson  r.  Lockwood,  82  CaL    CaL  3721 

eia 
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for  refusing  relief  by  prohibition.  Thus,  when  a  court,  hav- 
ing jurisdiction  of  the  subject-matter,  has  appointed  a  re- 
ceiver over  property,  the  title  and  possession  of  which  are 
claimed  by  third  persons  who  are  not  parties  to  the  cause, 
it  is  manifest  that  an.  appeal  from  the  order  would  afford 
an  inadequate  remedy,  since  the  claimants  would  still  be 
deprived  of  the  possession  of  their  property  pending  the 
appeal.  And  in  such  a  case  prohibition  will  lie  to  restrain 
the  exercise  of  such  unwarranted  jurisdiction  by  the  inferior 
court.1  But  while  the  writ  will  not  be  granted  when  the 
person  aggrieved  has  an  adequate  remedy  by  appeal,  the 
converse  of  the  proposition  does  not  hold  true,  and  the  ab- 
sence of  any  remedy  by  appeal  or  writ  of  error  from  the 
action  of  the  inferior  court  is  not,  of  itself,  ground  for  relief 
by  prohibition  to  restrain  proceedings  of  which  that  court 
has  jurisdiction.  If  the  subordinate  court  has  jurisdiction 
and  no  provision  is  made  by  law  for  an  appeal  or  writ  of 
error  to  review  its  action,  its  judgment  becomes  that  of  a 
court  of  last  resort,  by  which  the  parties  are  concluded,  and 
its  proceedings  will  not  be  stayed  by  prohibition.2 

§  772.  Another  fundamental  principle,  and  one  which  is 
to  be  constantly  borne  in  mind  in  determining  whether  an 
appropriate  case  is  presented  for  the  exercise  of  this  ex- 
traordinary jurisdiction,  is  that  the  writ  is  never  allowed  to 
usurp  the  functions  of  a  writ  of  error  or  certiorari,  and  it 
is  never  employed  as  a  process  for  the  correction  of  errors 
of  inferior  tribunals.  And  the  courts  will  not  permit  the  writ 
of  prohibition,  which  proceeds  upon  the  ground  of  an  excess 
of  jurisdiction,  to  take  the  place  of  or  to  be  confounded 
with  a  writ  of  error,  which  proceeds  upon  the  ground  of 
error  in  the  exercise  of  a  jurisdiction  which  is  conceded. 
The  proper  function  of  a  prohibition  being  to  check  the 
usurpations  of  inferior  tribunals,  and  to  confine  them  within 
the  limits  prescribed  for  their  operation  by  law,  it  does  not 

1  Havemeyer  v.  Superior  Court,  2Ex  parte  Ferry  Company,  104 
84  CaL  327.  See,  also.  Mclnerney  U.  S.  519:  State  v.  Superior  Court 
v.  City  of  Denver,  17  Colo.  302.  of  King  Co.,  3  Wash.  705. 
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lie  to  prevent  a  subordinate  court  from  deciding  erroneously, 
or  from  enforcing  an  erroneous  judgment  in  a  case  in  -which 
it  has  a  right  to  adjudicate.  In  all  cases,  therefore,  where 
the  inferior  court  has  jurisdiction  of  the  matter  in  contro- 
versy, the  superior  court  will  refuse  to  interfere  by  prohibi- 
tion, and  will  leave  the  party  aggrieved  to  pursue  the 
ordinary  remedies  for  the  correction  of  errors,  such  as  the 
writ  of  error  or  certiorari.1  In  the  application  of  the  prin- 
ciple it  matters  not  whether  the  court  below  has  decided 
correctly  or  erroneously;  its  jurisdiction  being  conceded, 
prohibition  will  not  go  to  prevent  an  erroneous  exercise  of 
that  jurisdiction.2  Nor  will  the  court  which  is  asked  to  grant 
the  writ  consider  whether  the  court  below  erred  in  the  ex- 
ercise of  its  powers,  since  it  has  nothing  to  do  with  the  cor- 
rectness of  the  rulings  of  the  inferior  court,  but  only  with 
its  excess  of  jurisdiction.1 


*  Ex  parte  Ellyson,  20  Grat  10; 
Arnold  v.  Shields,  5  Dena,  18;  Wil- 
son v.  Berkstresser,  45  Mo.  283; 
Cooper  v.  Stocker,  9  Rich.  292;  Ex 
parte  Blackburn,  5  Ark.  21 ;  State  v. 
Columbia  &  Augusta  R  Co.,  1  Rich. 
(N.  S.)  48;  Ex  parte  Gordon,  2  Hill, 
363;  People  v.  Seward,  7  Wend. 
",18;  Supervisors  v.  Wingfleld,  27 
Grat  829;  Hogan  v.  Guigon,  29 
Grat  705;  Ex  parte  Brown,  58  Ala. 
I .  M.nard  v.  Bartels,  4  Cola  95; 
State  v.  Superior  Court  of  King  Co., 
8  Wash.  705;  Nevada  Central  R 
Cav.  District  f'ourt.  21  Nev.  409; 
Fleming  v.  Commissioners,  81  W. 
Va.  608;  Hart  v.  Taylor,  61  Ga.  156; 
tf 


Mayor  v.  Minor,  70  Ga,  191;  Turner 
v.  Mayor,  78  Ga.  688. 

'Wilson  v.  Berkstresser,  45  Ma 
283;  Grigg  v.  Dalsheimer,  88  Va. 
508. 

'State  v.  Cole,  83  La.  An.  1856. 
But  in  Massachusetts  it  is  held  that 
the  fact  that  the  party  aggrieved 
may  have  a  remedy  by  ctrtiomri, 
after  final  judgment,  will  not  pre- 
vent the  court  from  interfering  by 
prohibition,  he  having  object, 
the  jurisdiction  of  the  inferior  tri- 
bunal in  the  first  instance.  Con- 
necticut River  R  Ca  v.  County 
Commissioners,  127  Mass.  50;  Hen- 
shaw  v.  Cotton,  Id?  Mass.  CO. 
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II.     PRINCIPLES  GOVERNING  THE  JURISDICTION. 

§  773.    Plea  to  the  jurisdiction  must  be  interposed  in  court  below. 
773o.  Consent  as  affecting  jurisdiction. 

774.  Distinction  as  to  granting  prohibition  before  or  after  judgment 

of  the  inferior  court. 

775.  Must  be  some  person  against  whom  writ  may  be  enforced;  sen- 

tence of  court-martial. 

776.  Granted  against  courts  of  equity;  appointment  of  receivers. 

777.  Granted  against  justices  of  peace  and  petty  courts. 

778.  Parties  not  allowed  to  make  a  jurisdiction  by  dividing  cause  of 

action  in  petty  courts. 

778o.  Referees  and  commissioners  to  determine  compensation  for 
right  of  way. 

779.  Parties  to  the  proceeding;  degree  of  interest  required. 

780.  Intention  of  court  to  proceed  must  clearly  appear. 

781.  Writ  may  be  granted  when  court  has  jurisdiction  but  has  ex- 

ceeded its  powers. 

782.  Jurisdiction  limited  to  judicial  tribunals;  taxing  officers. 

783.  Not  granted  to  prevent  governor  from  issuing  commission;  nor 

against  mayor. 

784.  Common-law  rules  applicable;  board  of  county  officers. 

785.  Of  the  courts  intrusted  with  the  jurisdiction. 
785a.  The  same. 

786.  Jurisdiction  of  the  United  States  courts. 

787.  Prohibition  from  federal  to  state  courts. 
787o.  Removal  of  causes. 

788.  Questions  of  jurisdiction  to  be  determined  by  superior  court. 

789.  Writ  lies  pending  appeal  from  inferior  court. 

790.  Illustrations  of  the  relief. 

791.  Writ  granted  to  protect  records  and  seal  of  superior  court. 

792.  When  refused  against  court-martial. 

793.  Granted  against  probating  estate  of  deceased  Indian. 

794.  Writ  of  error  and  appeal. 

§  773.  At  common  law,  to  authorize  a  prohibition  to  an 
inferior  court  for  want  of  jurisdiction,  it  was  necessary  that 
a  plea  to  the  jurisdiction  should  be  tendered  in  that  court 
before  imparlance,  and  that  the  court  should  refuse  to  en- 
tertain the  plea.1  The  common-law  rule  is  believed  to  be 

1  Edmundson  v.  Walker,  Carth.  81  ;  Bouton  v.  Hursler,  1  Barn.  K.  B. 
166;  Cox  v.  St.  Albans,  1  Mod.  Rep.  7t 
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generally  applicable  in  this  country,  and  the  writ  will  not 
go  to  a  subordinate  tribunal  in  a  cause  arising  out  of  its  ju- 
risdiction until  the  want  of  jurisdiction  has  first  been  pl» 
in  the  court  below  and  the  plea  refused.  And  when  there 
has  been  no  effort  made  to  obtain  relief  in  the  court  which 
it  is  sought  to  prohibit,  the  superior  courts  will  refuse  to 
exercise  their  jurisdiction  by  this  extraordinary  remedy.1 
For  example,  when  an  injunction  has  been  obtained  in  di- 
rect violation  of  statute,  and  without  any  jurisdiction  on  the 
part  of  the  court,  prohibition  will  not  be  granted  to  prevent 
the  court  from  proceeding  with  tlie  injunction  suit  when  n<> 
application  has  been  made  to  dissolve  the  injunction.2  So 
when  it  is  sought  to  prohibit  the  court  below  from  issuing 
a  writ  of  mandamus,  but  it  is  not  shown  that  any  effort  has 
l»eeii  made  to  prevent  the  issuing  of  the  mandamus,  either  l»y 
plea  to  the  jurisdiction  or  otherwise,  the  prohibition  will  be 
refused.3  It  is  not,  however,  necessary  that  the  objection 
to  the  jurisdiction  of  the  inferior  court  should  be  made  by 
a  formal  plea  or  motion,  before  applying  for  relief  by  pro- 
hibition to  arrest  a  threatened  seizure  of  property  under  an 
order  in  excess  of  the  jurisdiction  of  that  court.  Thus,  when 
a  receiver  is  appointed  to  take  immediate  possession  of  prop- 
erty, without  notice  to  the  persons  in  possession  and  claim- 
ini:  title,  in  a  cause  in  which  the  court  has  no  jurisdiction  t<> 
make  such  order,  it  is  a  sufficient  compliance  with  the  rule 
that  such  objections  were  made  to  the  jurisdiction  of  the 

parte  McM li.  n,  12  Ark.  Ju«l>?e  of  Civil  District  Cou 

'  parteCHy  «>f  I.ittl.-  Kork,  L;i.  An.  1DO;  State  r.  Judge  • 

H.-imilton,  81  ond  Recorder's  Court,  44  La.  An. 

Ala.   <;.':   State  V.  Judge   of   Fifth  lii'.i:!;   H.-in-is    >:    |;,    ,.i,,,.    -    \V;t-h. 

.-•t    Court,   29    La.    An.   806;  i:i*;   HU.IM.M  r.  .)u.U-.«  of  Bo] 

State  v.  Judges  of  Court  of  Appeals,  Cpurt.  I.'  .Mi.  h.  J  :'.i;  South-. 

87  La.  An.  845;  Stnt                   ,  :;s  Htio  R.  Co.  r.  sti[»  ri-.r  Court.  :•'.> 

La.  An.  560;    State  v.  Judge   of  Cal.  471.    But  see,  «m<ro, Common- 

t.-.-ntli   DiMrirt  Court.  :w   [„•!.  \v,-alth  r.  I^thain,  85  Va.  089. 

An.  930;  State  v.  Judge  of  Civil  'Export*  McMeechcn,  n  Ark. 

ict  Court,  40  Lsu  An.  807;  State  70. 

>-.    Judge   of    Second    Recorder's  J  Ex  part*  City  of  Little  Rock,  26 

Court,  48  La.  An.  1110;   State  r.  Ark.  52. 
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court  as  there  was  opportunity  to  make,  and  that  they  were 
overruled  before  application  was  made  to  the  superior  court 
for  relief  by  prohibition.1  And  a  motion  by  defendant  in 
the  inferior  court  to  dismiss  the  cause  for  want  of  jurisdic- 
tion is  a  sufficient  challenge  of  the  jurisdiction  of  that  court, 
within  the  rule  under  discussion,  to  warrant  an  application 
for  relief  by  prohibition.2  And  it  is  sufficient  that  the  ex- 
ception to  the  jurisdiction  of  the  court  is  presented  or  filed 
after  the  submission  of  the  cause,  instead  of  being  made  in 
the  first  instance.  The  fact  that  after  such  exception  is 
overruled  the  cause  is  heard  and  determined  upon  its  merits 
will  not  prevent  relief  by  prohibition,  if  the  court  had  no 
power  to  hear  and  determine  the  action,  since  consent  can 
not  confer  jurisdiction  over  the  subject-matter  of  an  action.3 

§  7730.  "When  there  is  an  entire  absence  of  jurisdiction 
over  the  subject-matter  of  the  action,  and  this  is  apparent 
upon  the  face  of  the  proceedings,  the  granting  of  relief  by 
prohibition  is  not  a  matter  of  discretion,  but  one  of  absolute 
right.  The  writ  will  therefore  issue  in  such  case,  notwith- 
standing defendant,  by  his  own  action,  may  have  acquiesced 
in  the  exercise  of  jurisdiction  by  the  inferior  court,  since 
jurisdiction  over  the  subject-matter  of  an  action  can  never 
be  derived  from  the  consent  of  the  parties.4  But  when  it  is 
sought  to  prohibit  the  proceedings  of  an  inferior  court,  upon 
the  ground  that  the  defendant  in  the  action  does  not  reside 
within  its  territorial  jurisdiction,  if  defendant  appears  in  the 
action  and  contests  it  upon  the  merits,  without  objecting  to 
the  jurisdiction  of  the  court  in  the  first  instance,  he  will  be 
held  to  have  waived  such  objection.  And  in  such  case  pro- 
hibition will  not  lie  to  restrain  the  action  of  the  inferior 
court.5 

§  774.  As  regards  the  stage  of  the  cause  in  the  court 
below  at  which  the  application  for  the  writ  may  be  made, 

1Havemeyer  v.  Superior  Court,  4Farquharson  v,  Morgan  (1894), 

84  CaL  327.  1  Q.  B.  552. 

2  State  v.  Williams,  48  Ark.  227.  6  Moore  v.  Gamgee,  L.  R.  25  Q.  B. 

3  State  v.  Voorhies,  41   La.  An.  244 
540. 
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some  apparent  conflict  of  authority  may  be  observed  run- 
ning through  the  adjudicated  cases  as  to  whether  it  should 
be  made  before  or  after  the  decision  of  the  court,  although 
the  true  test  may  be  readily  applied  by  observing  a  simple 
distinction.  That  distinction  is  as  to  whether  the  want  of 
jurisdiction  in  the  subordinate  court,  which  is  relied  upon 
as  the  foundation  for  relief,  is  apparent  upon  the  face  of 
the  proceedings  sought  to  be  prohibited.  And  while  it  is 
undoubtedly  true  that  after  a  court  has  proceeded  as  far  as 
verdict  and  judgment,  or  sentence,  prohibition  will  not  lie 
for  a  want  of  jurisdiction  not  apparent  upon  the  record,1  yet 
the  rule  is  supported  by  a  strong  array  of  authority  that 
when  the  defect  or  failure  of  jurisdiction  is  apparent  upon 
the  face  of  the  proceedings  which  it  is  sought  to  prohibit, 
the  superior  tribunal  may  interpose  the  extraordinary  aid 
of  a  prohibition  at  any  stage  of  the  proceedings  below, 
even  after  verdict,  sentence  or  judgment.2  And  when  the 


1  Com.  Dig.,  Prohibition,  D;  Jack- 
son v.  Neale,  1  Lev.,  part  1 1 , 
Buggin  v.  Bennett,  Burr.  2037.  The 
rule,  as  stated  by  Lord  Mansfield 
in  the  latter  case,  is  this:  "If  it 
appears  upon  the  face  of  the  pro- 
i:xs  that  the  court  below  have 
no  jurisdiction,  tho  prohibit ion 
may  be  issued  at  any  time,  cither 
before  or  after  sentence,  because 
all  is  a  nullity;  it  is  coram  non  ju- 

i'.ut  \vhcr--  it  does  notai 
U|H.II  the  face  of  the  proceedings, 
if  the  »I.  fin.  Lint  below  will  lie  by 
ami   .suffer    that  court  to  go   on 


a  prohibition  upon  it,  after  all  this 
acquiescence  in  the  jurisdiction  of 
the  court  below." 

2  Smith  v.  Langley,  Ca.  Temp.  II. 
317;    Keech  v.   Potts,  1    Ki 
Catchside  r.  Ovington,  Burr. 

1  r.  Hunt,  10  Mod. 
Chickhnm  v.  Dickson,  12  Mod. 
132;  Pool  r.  Gardner,  Ib.  200;  1 
v.  Gwyn,  5  Ad.  &  R  (N 

l-o.  Anon.,  2  Barn.  K.  I1.. 
Hlac.[uiero  v.  Hawk 
Kin;;  v.  Broom,  12  Mod.  i 
Anon.,  Freem.  K.  B.  7^: 
v.  Booth,   2  Salk.   540.    But   see 


an  apparent  jurisdiction,  it    Parker  v.  Clerke,  8  Snlk.  87;  State 


would  bo  unreasonable  that  this 
party,  who  when  defendant  below 
ha. I    thus   lain    1-y   an. I    concealed 
I'rom   tin-  court  1.1-lnw  a  coll.. 
oul-1    com.'    hither 

sentence  against   him  th.  re,  an  1 

suggest  that  c<>llater:il  ti.  iit<-r  as 
a  cause  Of  prohibition.  :iinl  obtain 


r.  Superior  Court  of  What,  om  Co., 
2  Wash.  0.    "The  rule  of  grni 
prohibition  before  or   after   sen- 
tence  is   this:    That   before   sen* 
tencc  you  •  rohiln'tiou 

upon  suggestion   of    :i 

DO(    aj'p.  ;nir._'    up.-n  llio  face 

proceedings  below;  but 
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want  of  jurisdiction  is  thus  apparent  upon  the  record,  pro- 
hibition will  lie  after  sentence,  even  though  part  of  the 
cause  of  action  may  have  been  within  the  jurisdiction  of 
the  inferior  tribunal,  since  it  will  not  be  permitted  to  make 
a  jurisdiction  for  itself  by  coupling  matters  beyond  its  con- 
trol with  those  upon  which  it  may  rightfully  adjudicate.1 
If,  however,  the  inferior  court  has  jurisdiction  of  the  prin- 
cipal point  in  controversy,  but  not  of  certain  matters  arising 
collaterally  therein,  and  the  defendant  below  pleads  to  the 
merits  and  submits  to  trial,  without  relying  upon  the  want 
of  jurisdiction  as  to  such  collateral  matters  until  after  sen- 
tence, he  is  too  late  in  his  application  for  the  aid  of  a  pro- 
hibition.2 


sentence  you  can  not  overturn  the 
proceedings  by  a  bare  averment  of 
a  fact;  yet,  if  there  be  a  want  of 
jurisdiction  appearing  upon  the 
face  of  the  libel  or  any  part  of 
their  proceedings,  that  is  sufficient 
ground  for  a  prohibition  after  sen- 
tence whether  the  cause  be  in  an 
ecclesiastical  court  or  in  the  court 
of  admiralty."  Lord  Hardwicke, 
in  Smith  v.  Langley,  Ca.  Temp.  H. 
817.  But  in  Anon.,  3  Salk.  288,  a 
distinction  was  taken  between 
cases  pending  in  the  spiritual  and 
admiralty  courts  and  cases  in  the 
inferior  courts  of  law.  And  it 
was  held  that  where  an  action 
was  begun  in  an  inferior  court  of 
law  having  no  jurisdiction  of  the 
cause,  a  prohibition  would  not  lie 
after  sentence,  but  otherwise  if 
the  suit  were  begun  in  the  admi- 
ralty or  spiritual  courts,  since  their 
law  is  different  from  the  common 
law. 

1  Evans  v.  Gwyn,  5  Ad.  &  E. 
(N.  S.)  844.  In  Virginia  it  is  held 
that  the  writ  may  be  granted,  not- 
withstanding judgment  has  been 


rendered  by  the  inferior  court  in 
the  action  which  it  is  sought  to 
prohibit  before  the  rule  to  show 
cause  is  awarded.  French  v.  Noel, 
22  Grat.  454. 

2  Full  v.  Hutchins,  Cowp.  422. 
The  rule,  with  the  reasons  in  sup- 
port of  it,  is  very  clearly  stated  in 
this  case  by  Lord  Mansfield  as  fol- 
lows: "The  case  is,  that  the  de- 
fendant Hutchins  libeled  in  the 
ecclesiastical  court  for  tithes,  Full, 
the  plaintiff,  set  up  a  tiodus,  and 
several  customs,  which  he  alleged 
to  be  time  immemorial,  or  at  least 
for  forty  years  past.  Witnesses 
were  examined,  the  cause  was 
heard,  and  sentence  given  against 
the  customs.  Full  has  now  made 
application  to  this  court  for  a 
prohibition  upon  the  following 
ground:  That  his  defense  below 
was  a  plea  of  immemorial  customs ; 
that  an  immemorial  "custom  is  a 
matter  properly  triable  at  common 
law,  and  therefore  it  appears  on  the 
face  of  the  proceedings  that  this 
is  a  case  where  the  spiritual  court 
had  no  jurisdiction.  The  question 
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§  775.  To  warrant  the  exercise  of  the  jurisdiction,  there 
must  in  all  cases  be  some  court  or  person  to  whom  the  writ 
may  be  addressed  and  against  whom-  it  may  be  enforced. 
Thus,  in  England,  prohibition  will  not  lie  against  the  exiru- 


is  whether  this  application,  being 
made  after  sentence,  is  not  too  late? 
Upon  consideration  of  the  princi- 
ples on  which  this  doctrine  is 
founded,  and  upon  looking  into  the 
case,  we  are  all  of  opinion  that  the 
defendant  in  this  case  comes  too 
late  after  sentence.  Where  mat- 
ters which  are  triable  at  common 
law  arise  incidentally  in  a  cause, 
in.  I  the  ecclesiastical  court  has  ju- 
risdiction in  the  principal  point, 
this  court  will  not  grant  a  prohibi- 
tion to  stay  trial  For  instance,  if 
the  construction  of  an  act  of  par- 
liament comes  in  question,  or  a 
release  be  pleaded,  they  shall  not 
be  prohibited,  unless  the  court  pro- 
ceed to  try  contrary  to  the  princi- 
ples and  course  of  the  common 
law;  as  if  they  refuse  one  witness, 
etc.  And  this  is  expressly  laid 
i  by  Lord  Hale,  in  2  Lev.  64, 
Sir  Win.  Juzon  v.  Lord  Byron. 
There  is  another  denomination  of 
•  •;••.»•*  mi  i.  r  \\liich  the  present  case 
cornea,  where  matters  are  so  prop- 
erly and  essentially  triable  at  com- 
mon law,  tli.-it,  if  the  party  cornea 
fora  prohibition  before  sentence, 

sakeofthotri.il.  P.ut  if  th.- party 
submit  to  in  ,1,  ho  is  afterwards 
too  late.  The  i  in  respect 

of  oases  where  a  prohibition  does 
>o«  not  lie  after  sentence  is 
this:  If  it  appears  on  the  face  of 
the  lih,-i  that  the  ecclesiastical 
court  has  no  jurisdiction  of  th.« 
en  use,  a  prohibition  si  ml  I  go;  be- 


cause there,  interest  rei/jub/icce  tliat 
they  should  not  encroach  upon  the 
jurisdiction  of  the  temporal  courts; 
and  in  such  case  their  sentence  is 
a  nullity.  Therefore,  in  the  case 
of  Paxton  v.  Knight,  1  Burr,  a  14, 
the  court,  though  against  their  in- 
clination, granted  a  prohibition, 
because  it  appeared  on  the  face  of 
the  libel  that  the  ecclesiastical 
court  had  no  jurisdiction.  This 
doctrine  and  distinction  is  fully 
srttli'd  and  established  in  a  case 
reported  in  10  Mod.  12,  Banister  r. 
II  opt  on.  There,  upon  a  motion 
after  sentence  for  a  prohibition  to 
the  spiritual  court,  upon  a  ques- 
tion of  prescription,  the  court  lit -M 
that,  though  it  were  a  mattor  tri- 
able at  common  law,  jvt  if  tin* 
party  submit  to  trial,  it  will  l>e  too 
late  for  a  prohibit  ion  after  sentence. 
In  the  margin  of  that  case  is 
2  Sulk.  548,  whi.-h  is  <-it,-,l  f,-r  th.« 
true  distinction  whore  a  prohibi- 
tion shall  or  shttll  not  li»- 
tence;  and  there  it  is  said  that  if 
it .. |.|M-ar  in  the  libel  or  proceedings 
of  the  cause  that  the  cognisance 
of  the  cause  does  not  belong  to  the 

uial  court,  a  prohibition  shall 
go  even  after  sentence.  It  shall  go 
\v i..  i.  ii.  \  i.  m  i  •  a  -  ••;-•  am  ••? 
the  cause,  not  where  there  is  only 

-ct  of  trial  There  is  another 
case  fully  in  point  to  the  same  dis* 
the  name  of  it  is,  The 
Churchwardens  of  Market  Bus- 
worth  v.  The  Rector  of  Market 
Bosworth,  Hil  10  Wm.  3  B.  R.  1 
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tion  of  the  sentence  of  a  court-martial,  after  the  sentence 
has  been  carried  into  effect  by  the  king,  and  the  court-mar- 
tial has  ceased  to  exist,  since  there  is  then  no  court  or 
person  to  whom  the  writ  may  be  addressed,  except  the  sov- 
ereign, who  has  already  executed  the  sentence.1  But  the 
writ  may  go  to  prevent  an  inferior  court  from  taking  further 
action  in  a  criminal  proceeding  of  which  it  has  no  jurisdic- 
tion, under  the  constitution  of  the  state.2  It  has  also  been 
granted  to  restrain  an  inferior  court  from  proceeding  with 
the  trial  of  petitioner  upon  indictments  which  have  been 
presented  by  a  grand  jury  which  was  not  properly  drawn, 
and  which  was  therefore  an  illegal  body.3 

§  776.  The  exercise  of  the  jurisdiction  is  not  confined 
exclusively  to  restraining  proceedings  in  courts  of  law,  but 
it  extends  also  to  proceedings  in  equity.  And  when  the  su- 
preme court  of  a  state  is  vested  by  the  constitution  of  the 
state  with  power  to  issue  such  "  remedial  original  writs  as 
may  be  necessary  to  give  it  a  general  superintendence  and 
control  of  inferior  jurisdictions,"  it  may  grant  a  prohibition 


Lord  Raym.  435.  The  libel  in  that 
case  was  founded  upon  a  custom 
which  the  defendant  denied;  and 
the  decree  was  against  the  custom: 
a  prohibition  was  moved  for,  be- 
.  cause  custom  or  no  custom  is  a 
matter  triable  at  law;  and  this  ap- 
pearing on  the  libel,  the  court  had 
no  jurisdiction;  therefore  prohibi- 
tion ought  to  go,  though  after  sen- 
tence. But  the  whole  court  held  the 
contrary.  And  the  reason  given 
is  this:  that  the  plaintiffs,  having 
grounded  their  libel  on  a  custom, 
which  would  have  been  well 
grounded  if  the  custom  had  not 
been  denied,  shall  not,  after  the 
custom  is  found  against  them,  pro- 
hibit the  court  from  executing 
their  sentence.  For  the  design  of 
the  motion  for  a  prohibition  is  only 


to  excuse  the  plaintiffs  from  costs. 
But,  say  the  court,  there  is  no  rea- 
son why  they  should  not  pay  them, 
since  it  appears  they  have  vexed 
the  defendant  without  cause;  and 
therefore  denied  the  prohibition. 
The  same  reason  holds  here  as  in 
that  case.  The  defendant  himself 
has  alleged  the  custom  and  sub- 
mitted to  trial;  therefore,  there  is 
no  reason  now  why  he  should  have 
a  prohibition  to  save  himself  from 
the  costs.  We  are  all  of  opinion 
that  the  cause  shown  against  the 
prohibition  should  be  allowed,  and 
the  rule  discharged." 

1  In  re  Poe,  5  Barn.  &  Ad.  681. 

2  Green  v.  Superior  Court,  78  CaL 
556. 

8  Brunei    v.  Superior  Court,  92 
CaL  239. 


(HAT.  XXI.]  PRINCIPLES    GOVERNING.  720 

against  any  subordinate  court,  whether  of  general  or  limited 
jurisdiction,  and  whether  a  court  of  law  or  of  chancery. 
And  when  a  court  of  chancery  has  exceeded  its  powers  in 
the  appointment  of  a  receiver,  or  in  the  granting  of  an  in- 
junction, prohibition  will  lie  to  restrain  it  from  proceeding.1 
So  in  proceedings  in  the  nature  of  quo  warranto  to  forfeit 
the  charter  and  franchises  of  a  corporation,  if  under  the  oodfl 
of  procedure  of  the  state  the  court,  having  no  jurisdiction  t<» 
appoint  a  receiver  pending  an  appeal  from  its  judgment  of 
forfeiture,  has  nevertheless  made* such  an  appointment,  its 
action  may  be'  arrested  by  prohibition  at  the  suit  of  third 
persons,  not  parties  to  the  cause,  claiming  title  to  the  prop- 
erty in  controversy.1  And  when  a  court,  pending  an  appeal 
from  its  order  dissolving  a  corporation,  has,  without  juris- 

n,  made  an  order  appointing  a  receiver  over  the  cor- 

:on,  prohibition  will  lie  in  behalf  of  the  corporation  to 
prevent  further  proceedings  in  the  matter  of  such  ret-' 
ship.'     So  when  a  court  has  improperly  assumed  jurisdiction 
of  U  bill  to  cancel  a  judgment  recovered  in  a  court  of  co- 
ordinate jurisdiction,  its  proceedings  may  be  stayed  by  pro- 
hibition.1    And  the  writ  may  go  to  restrain  a  court  of  equity 
from  proceeding  under  a  decree  which  is  based  upon  a  stat- 
hich  the  court  finds  to  be  invalid.4    And  the  writ  will 
prevent  a  master  in  chancery  from  acting  in  6X0688  of 
his  pu-.vers  in  a  judicial  ni  fore  him.8     llut  it 

will  not  L  rain  a  court  of  equity  while  acting  within 

the  scope  of  its  jurisdiction.7     And  when  such  court  has  full 

iiction  of  tho  case  made  by  the  bill,  both  as  regards  tho 
.subject  m;i!trr  and  the  parties,  and  the  appointment  of  a  re- 

i  in  the  cause  is  clearly  within  the  scope  of  its  legit- 

jxirte  Smith,  &  Ala.  94;  'Maclean  n  Speed.  53  Mir' 

:  y  «.  Steole,  98  Ark.  455.  •Houacman     r.    K. -nt     Gb 

- 'I '                                i  ior  Court,  Ju<lj?«\  58  Mich.  804. 

84  •   .;.  ;:.:.  «Henshaw  v.  Cotton,  187  Mass. 

;.  &  I.  Co.  r.  Superior  00. 

I'M  Cal.  185.    And  0ee  1!  A'aync  Circuit  Court, 

risen  v.  ilehard,  101  Cal.  11  Mich.  898. 
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imate  powers,  prohibition  will  not  lie.1  IsTor  will  the  writ 
be  granted  against  the  judge  or  chancellor  of  a  court  of  equity 
to  prevent  him  from  entertaining  a  cause  or  taking  any  pro- 
ceedings therein,  in  the  absence  of  any  allegations  connect- 
ing him  actively  with  the  proceedings  in  question.2 

§  777.  Prohibition  will  also  lie  against  justices  of  the 
peace  and  petty  courts  of  limited  and  special  powers  when- 
ever a  proper  case  is  presented  warranting  the  exercise  of 
the  jurisdiction.  Thus,  when  justices  of  the  peace  are  pro- 
ceeding without  authority  of  law  to  abate  a  supposed  nui- 
sance, prohibition  is  the  appropriate  remedy  to  stay  their 
action.3  So  the  writ  may  go  to  restrain  a  justice  from  de- 
termining a  criminal  proceeding  over  which  he  has  no  juris- 
diction.4 And  the  relief  has  been  allowed  even  after  a 
judgment  in  a  cause  over  which  the  justice  had  no  jurisdic- 
tion, upon  the  ground  that  prohibition  may  properly  be 
granted  so  long  as  anything  remains  to  be  done,  such  as  issu- 
ing an  execution  to  enforce  the  judgment.5  So  when  a  jus- 
tice awards  a  new  trial  after  the  expiration  of  the  time  fixed 
by  law  within  which  his  power  to  grant  a  new  trial  may  be 
exercised,  an  appropriate  case  is  presented  for  relief  by  pro- 
hibition.8 And  the  writ  ma}''  go  to  prevent  a  court  commis- 
sioner from  proceeding  upon  a  charge  of  contempt  of  his 
court  when  he  has  no  jurisdiction  to  punish  for  contempt.7 
And  when  an  inferior  court  has  exceeded  its  jurisdiction  by 
granting  a  writ  of  prohibition  against  a  justice  of  the  peace, 
it  may  itself  be  restrained  by  prohibition  from  further  pro- 
ceedings.8 So  the  writ  lies  to  a  municipal  court  of  limited 
statutory  jurisdiction  to  restrain  it  from  levying  a  fine  be- 
yond the  amount  fixed  by  law  as  the  limit  of  its  jurisdic- 
tion.9 So,  too,  it  lies  against  such  court  in  behalf  of  one  who 

1  Ex  part e  Walker,  25  Ala.  81.  7  People  v.  Carrington,  5  Utah, 

*  Ex  parte  Greene,  29  Ala.  53.  531. 

3  South  Carolina  R.  Co.  v.  Ells,  40  8  Jackson   v.   Maxwell,  5  Rand. 
Ga,  87.  636. 

4  People  v.  Spiers,  4  Utah,  385.  9  Zylstra     v.     Corporation      of 
,  5  People  v.  House,  4  Utah,  369.         Charleston,  1  Bay,  383. 

6  Burroughs  v.  Taylor,  90  Va,  55. 
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Ijeen  discharged  under  the  insolvent  laws  of  the  state,  to 
prevent  the  enforcement  of  a  fine  incurred  before  his  d 
« -Inn-go.1     If,  however,  the  decision  of  the  inferior  tribunal  is 

law  final  and  conclusive  ujxm  the  question  decided,  pro- 
hibition will  not  go  to  prevent  the  enforcement  of  such  »!<•- 
cision.  Thus,  when  the  mayor  of  a  city  is  by  the  charter 

;ed  with  certain  powers  as  a  magistrate,  and  his  decision 
is  final  as  to  fines  imposed  up  to  a  certain  amount,  he  can 
not  be  restrained  by  prohibition  from  the  enforcement  of  a 
fine  imposed  by  him  within  the  statutory  limit*  And  the 
writ  will  not  go  to  restrain  a  justice  of  the  peace  from  pro- 
ceeding with  a  cause  which  has  not  yet  come  to  trial,  when, 
no  objection  to  his  jurisdiction  has  been  made  before  the 
justice,  since  it  is  to  be  presumed  that  he  will  decide  prop- 
erly" upon  such  objection  when  made.1 

7S.     It  is  to  be  observed,  with  reference  to  inferior 
.  which  are  limited  by  law  to  the  decision  of  contro- 

'.vhon  the  amount  involved  falls  within  a  specif 
sum,  as  justice  courts  and  other  petty  tribunals,  that  they 
will  not  be  allowed  to  manufacture  a  jurisdiction  for  them- 
selves by  dividing  a  single  matter  into  several  suits,  so  as  to 
bring  thorn  within  the  limits  fixed  by  law,  when  the  whole 
.itm unit  in  controversy  is  sullicient  to  bring  it  within  the 
jm  \  i  of  a  higher  court,  and  prohibition  will  lie  to  re- 

iin  the  prosecution  of  such  .suits  or  the  enforcement  : 

•>n  of  judgments  therein,  if  judgments  h  dy 

been  ivndrml.1  Thus,  when  a  plaintiff  brings  several  dis- 
tinct action  «•  of  the  peace  upon  promissory 
notes  against  one  and  the  satm-  d.-f.-rnlant.  Mob  "t  the  notes 

ng  for  an  amount  within  the  jurisdiction  of 
but  the  aggregate  amount  being  1  his  jurixlict 

prohibition  lies  to  restrain  the  justice  from  proceeding,  t 

rt  of  Wardens,  1  260;  Girling  r.   A  Man.  3  Keb,  817; 

Bay,  484.  on  v.  L>                   c  Cos.  48; 

it  l.-iraer  v.  Mayor  of  Boon-  Jami*  r.  Stokes,  77  Va.  285:  I ' 

Till*.  29  Ma  254.  aid,  88  W.  Va.  229;  Bui 

»Tapin  r.  M..  Hiurpe,  06  Vt  3W. 
« Lawrence  u  Warbeck.  1  KeU 
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after  judgment  rendered  but  before  the  money  has  been, 
paid.  Such  a  case  presents  a  clear  defect  of  jurisdiction, 
since  all  the  notes  constitute  but  one  indebtedness.1  And 
the  writ  will  lie  as  against  an  inferior  or  petty  court  of  lim- 
ited powers  to  prevent  its  taking  cognizance  of  an  action  for 
an  amount  beyond  its  jurisdiction,  even  though  the  plaintiff 
voluntarily  reduces  his  demand  to  bring  the  case  within  the 
jurisdiction  of  the  court.  The  principle  upon  which  the 
interference  is  based  in  such  case  is  that,  when  the  law  has 
positively  excluded  jurisdiction  beyond  a  certain  maximum 
amount,  no  man  shall  be  allowed  to  create  a  jurisdiction  for 
himself  by  changing  the  real  position  of  the  parties  to  the 
contract  at  his  own  volition.2  If,  however,  the  jurisdiction 
of  the  inferior  court  be  undoubted,  prohibition  will  not  go 
merely  because  of  the  inconvenience  to  which  the  party 
may  be  put  by  submitting  to  the  proceedings  in  that  court. 
Thus,  it  will  not  be  granted  to  restrain  the  prosecution  of 
an  action  before  a  justice  of  the  peace  for  an  amount  within 
his  jurisdiction,  upon  the  ground  that  the  defendant  in  such 
action  has  certain  set-offs  against  the  plaintiff  to  an1  amount 
which  can  not  be  brought  within  the  jurisdiction  of  the  jus- 
tice, so  that  defendant  can  not  avail  himself  of  a  plea  of  set- 
off  in  that  action.* 

§  778<z.  Referees  who  are  appointed  under  a  statute  to 
hear  and  determine  the  question  of  a  right  of  way  sought  by 
one  person  over  the  lands  of  another,  so  far  partake  of  the 
character  of  a  judicial  body  as  to  be  amenable  to  the  writ  of 
prohibition.4  So  a  board  of  county  commissioners,  acting  in 
a  judicial  capacity  in  determining  the  damages  to  be  paid 
for  land  taken  for  railway  purposes,  may  be  prohibited  from 
proceeding  with  the  enforcement  of  such  damages  under  a 
law  which  is  unconstitutional.5 

1  Hutson  v.  Lowry,  2  Va.  Gas.  42;  '  Browne  v.  Rowe,  10  Tex.  183. 
James  v.  Stokes,  77  Va.  225.  «  State  v.  Stackhouse,  14  S.  C.  417. 

2  Ramsay  v.  Court  of  Wardens,  2  5  Connecticut    River   R.    Co.   v. 
Bay,  180.    But  see,  contra,  People  County  Commissioners,  127  Mass. 
v.  Marine  Court,  36  Barb.  341.  50. 
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79.  As  regards  the  parties  to  the  proceeding,  less 
stringency  is  observed  than  in  the  use  of  the  extraordinary 
remedies  heretofore  considered.  The  writ  being  still  re- 
^arded  as  a  prerogative  remedy,  it  is  usually  issued  in  Eng- 
land in  the  name  of  the  king  and  in  this  country  in  the 
name  of  the  state.  But  while  it  is  irregular  to  issue  the 
writ  in  the  name  of  a  private  citizen  instead  of  the  state,  yet 
if  such  irregularity  in  no  way  affects  the  merits  of  the  ap- 
plication, the  writ  will  not  be  set  aside  when  a  jurisdiction 
is  usurped  without  any  pretense  of  right.1  Prohibition  may 
be  granted  upon  the  application  of  either  of  the  parties  liti- 
gant in  the  inferior  tribunal.2  And  it  would  seem,  both 
upon  principle  and  authority, 'that  no  personal  interest  in. 
the  proceedings  sought  to  be  prohibited  need  be  shown  by 
the  relator  or  petitioner  to  warrant  the  application,  and  the 
writ  may  be  granted  upon  the  application  of  a  stranger  to 
the  record.  The  governing  principle  in  such  cases  is  that 
when  an  inferior  court  proceeds  in  excess  of  its  lawful  ju- 

Hon,  it  is  chargeable  with  a  contempt  of  the  sovereign 
as  well  as  a  grievance  to  the  party  injured,  and  the  courts 
are  therefore  less  stringent  as  to  the  degree  of  interest  re- 
quired of  the  applicant  than  in  cases  of  mandamus  and  other 
extraordinary  remedies.1 

§  780.    To  warrant  a  court  in  granting  this  extraordinary 

ly,  it  should  clearly  appear  that  the  inferior  tribunal 

i.illy  proceeding  or  is  about  to  proceed  in  some  matter 
«>ver  which  it  possesses  no  rightful  jurisdiction.  This  may 

1  Halchviuv.  Cooley,  IRich.  (N.S.)  Din.  tly  opposed  to  this  dextrin.- 

is  the  case  of  Queen  r.  Twiss,  L.  R. 

aClapham  v.  Winy.  1-J  Mod.  Rep.  4  Q.  B.  407,  whirh  dmi.-s  tin-  ri^lit 

•>m.  I  >i\'.,  rrnliil'itiiui.  K.  to  ii  u  In-half  of  on, 

'Com.     Dig.,     rr<.tiii.iii,,ii.     E.;  is  a  stranger  to  the  ..I  n.it 

\v.rUu..i!ii  r.  '/ i. .  i!  of  Spain,  17  aggrieTod  by  the  alleged  excess  of 

Ail.    A:  -.-   171;    Tr.imrr   v.  juri>.lirtioii.    In  Forsti  i 

r,  45  Ma  880.    Although  the  4  B.  &  a  187,  tlu>  ruK>  is  Mat. -.1  to 

>n  here  discussed  is  not  al-  be  that  a  strung,  i 

i'-r  free  from  iloni.t.  the  doc-  the  r<  li.>f  if  lie  shows  that  he  has 

•   \t   has  the   clear  sustain.  >1  damage  by  the  alleged 

weight  of  autiujiity  in  its  support,  excess  of  jui . 
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be  properly  shown  by  alleging  any  acts  on  the  part  of  the 
court  which  indicate  an  intention  to  proceed,  and  when  such 
intention  is  not  clearly  shown  the  writ  will  be  denied.  And 
the  mere  fact  that  plaintiff's  counsel  has  noticed  a  motion 
for  hearing  before  the  subordinate  court  does  not  show  that 
such  tribunal  will  necessarily  entertain  the  motion,  and  is 
not  sufficient  ground  for  a  prohibition.1  But  since  the  ob- 
ject of  the  writ  is  to  prevent  an  inferior  court  from  proceed- 
ing beyond  its  jurisdiction,  if  the  return  to  the  writ  shows 
a  prima,  facie  case  of  jurisdiction  in  the  court  below,  the 
prohibition  will  not  be  perpetuated.2  And  to  warrant  the 
relief  it  must  appear  that  the  court  or  person  against  whom 
the  writ  is  sought  is  about  to  exercise  judicial  or  quasi- 
judicial  power,  without  authority,  which  will  result  in  an 
injury  for  wrhich  there  is  no  other  remedy.3  So  the  writ  will 
not  go  to  restrain  proceedings  under  orders  which  have  not 
yet  been  drawn  or  entered,  since  the  courts  will  not  grant 
this  extraordinary  remedy  before  it  is  shown  that  the  in- 
ferior court  is  about  to  proceed  in  excess  of  its  jurisdiction.4 
And  when  it  does  not  appear  that  the  tribunal  against  which 
the  writ  is  sought  has  entertained  jurisdiction  of  the  matter 
in  controversy,  or  that  it  has  done  any  act  showing  an  in- 
tention so  to  do,  the  relief  will  be  denied,  since  it  is  not  to 
be  presumed  that  such  tribunal  will  act  in  a  matter  over 
which  it  has  no  jurisdiction.5 

§  781.  The  province  of  the  writ  is  not  necessarily  con- 
fined to  cases  where  the  subordinate  court  is  absolutely  de- 
void of  jurisdiction,  but  it  is  extended  to  cases  where  such 
tribunal,  although  rightfully  entertaining  jurisdiction  of  the 
subject-matter  in  controversy,  has  exceeded  its  legitimate 
powers.6  And  when,  after  a  conviction  for  felony,  the  court 

1  Prignitz   v.    Fischer,    4   Minn.  5  Romberger  v.  Mayor  and  Alder- 
366.  men,  63  Miss.  218. 

2  State  v.  Judge  of  Fourth  Dis-  6Quimbo  Appo  v.  People,  20  N. 
trict  Court,  20  La,  An.  239.  Y.   531;    McConiha  v.  Guthrie,  21 

3  State  v.  Young,  29  Minn.  474  W.  Va.    134.     See,  also,  State   v. 

4  Harris  v.  Slater,  L.  R,  21  Q.  B.  Ridgell,  2  Bailey,  560;  Long  v.  Su- 
359.  perior  Court,  102  CaL  449. 
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has  at  a  subsequent  term  granted  a  new  trial  upon  the  mer- 
its, without  any  legal  authority  for  so  doing,  an  appropriate 
s  presented  for  interference  by  prohibition,  even  though 
the  original  trial  and  conviction  were  fully  within  the  juris- 
diction of  the  court.1  So  when  the  court  is  proceeding  to 


1  Quiuibo  Appo  v.  People,  20  N. 
Y.  531.  "  It  is  true,"  says  Mr.  Jus- 
tice Selden,  page  641,  "that  the 
most  frequent  occasions  for  the  use 
of  the  writ  are  where  a  subordi- 
nate tribunal  assumes  to  entertain 
some  cause  or  proceeding  over 
which  it  has  no  control  But  the 
necessity  for  the  writ  is  the  same 
where,  in  a  matter  of  which  such 
tribunal  has  jurisdiction,  it  goes 
beyond  its  legitimate  powers,  and 
the  authorities  show  that  the  writ 
is  equally  applicable  to  such  a  case. 
Mr.  Jacob,  in  treating  of  this  writ, 
after  saying  that  it  may  issue  to 
inferior  courts  of  every  descrip- 
tion, whether  ecclesiastical,  tem- 
poral, military  or  maritime,  when- 
they  attempt  to  take  cogni- 
zance of  causes  over  which  they 
hare  no  jurisdiction,  adds:  'Or  if, 
in  handling  of  matters  clearly 
within  their  co^ni7-in<^,  tiny 
transgress  t In-  hounds  prescribed  to 
them  by  tho  laws  of  England,  as 
where  they  tv,|iiir'-  t\vo  witnesses 
(<•  prove  the  payment  of  a  legacy.' 
Jao.  Law  l>ic.,  title  Prohibition. 
In  the  case  of  Darby  v.  Cosens,  1 
i  R  552,  the  defendant,  who 
was  the  vicar  of  the  parish  of  Long 
r.ui  i  .11,  had  sued  Darby  in  an  ec- 
clesiastical court  for  titli.  -.  that 

beim:  n  appropriate  to  Hit 

;i.    I  h .11    ..!     '  :  I.    I. lit    the 

ing  set  up  a  modus 

i-y  w.iy  of  defense,  an  issue  was 
presented  which  the  ecclesiastical 


court  had  no  authority  to  try;  still, 
as  it  assumed  to  proceed  with  the 
case,  upon  application  to  the  court 
of  king's  bench  a  writ  of  prohibi- 
tion was  issued.  The  precise  ob- 
jection made  here  was  taken  in 
the  case  of  Leman  v.  Goulty.  .; 
Term  R  3,  where  certain  church- 
wardens were  cited  in  the  bishop's 
court  to  exhibit  on  oath  an  ac- 
count of  the  moneys  received  and 
paid  by  them.  Objections  being 
made  to  one  or  two  items  of  the 
account,  the  hishop  required  them 
to  pay  a  certain  amount,  and  uj>on 
their  refusing  was  proceeding  still 
furtlier  with  the  case  when  a  rule 
was  obtained  in  the  court  of  king's 
bench  to  show  cause  why  a  writ  of 
prohibition  should  not  issue;  and 
the  council,  in  showing  cause,  in- 
sisted that  as  the  bishop's  court 
had  original  jurisdiction  of  the 
cause,  the  error  si  i  <>ii  1<  I  I -e  corrected 
upon  appeal,  and  was  not  a  ground 
for  a  writ  of  prohibition;  but  the 
court  allowed  the  writ,  and 
K.-nyoii.  ufter  admitting  that  for 
a  mere  error  in  giving  »  jud^ 
which  the  court  had  JH>« 
der.  tho  writ  would  not  lie. 
'Now  in  this  raw,  with  resp 
the  rom|M-Uing  of  a  production  of 
tbs  church-wardens' account 

ii ;  but  there  their  autl 
ceases,  and  everything  which  they 
.lid  mi.  i  wards  was  an  excess  of 
jurisdiction  for  which  a  prohibi- 
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enforce  a  peremptory  writ  of  mandamus,  which,  has  been 
suspended  by  an  appeal,  prohibition  will  lie  to  prevent  its 
enforcement.1  So  the  writ  has  been  allowed  when  the  court 
below  had  grossly  transcended  the  bounds  prescribed  by 
law,  and  had  committed  an  error  in  a  criminal  cause,  appar- 
ent upon  the  face  of  the  record,  and  involving  a  question  of 
life  and  death.  Thus,  when  a  court  had  erroneously  con- 
victed a  person  and  passed  sentence  of  death  upon  him  for 
an  offense  not  capital,  the  error  appearing  upon  the  face  of 
the  proceedings,  and  there  being  no  other  means  of  correct- 
ing it,  prohibition  was  granted.2  The  rule  is  otherwise, 
however,  when  ample  remedy  may  be  had  by  appeal  from 
the  action  of  the  court  below.3  So  when  a  court  has  juris- 
diction of  an  action  for  the  condemnation  of  land  for  a  rail- 
way, but  under  the  laws  of  the  state  no  railway  company 


tion  ought  to  be  granted.'  These 
cases  prove  that  the  writ  lies  to 
prevent  the  exercise  of  any  unau- 
thorized power,  in  a  cause  or  pro- 
ceeding of  which  the  subordinate 
tribunal  has  jurisdiction,  no  less 
than  when  the  entire  cause  is  with- 
out its  jurisdiction.  The  broad 
remedial  nature  of  this  writ  is 
shown  by  the  brief  statement  of  a 
case  by  Fitzherbert.  In  stating 
the  various  cases  in  which  the  writ 
will  lie,  he  says:  'And  if  a  man  be 
sued  in  the  spiritual  court,  and  the 
judges  there  will  not  grant  unto 
the  defendant  the  copy  of  the  libel, 
then  he  shall  have  a  prohibition, 
directed  unto  them  for  a  surcease,' 
etc.,  until  they  have  delivered  the 
copy  of  the  libel,  according  to  the 
statute  made  Anno  2  H.  5.  F.  N.  B., 
title  Prohibition.  This  shows  that 
the  writ  was  never  governed  by 
any  narrow  technical  rules,  but 
was  resorted  to  as  a  convenient 
mode  of  exercising  a  wholesome 


control  over  inferior  tribunals. 
The  scope  of  this  remedy  ought 
not,  I  think,  to  be  abridged,  as  it 
is  far  better  to  prevent  the  exer- 
cise of  an  unauthorized  power  than 
to  be  driven  to  the  necessity  of 
correcting  the  error  after  it  is  com- 
mitted. I  have  no  hesitation,  there- 
fore, in  holding  that  this  was  a 
proper  case  for  the  use  of  the  writ, 
if  the  supreme  court  was  right  in 
the  conclusion  to  which  it  arrived 
at  general  term." 
*  i  State  v.  Lewis,  76  Mo.  370. 

2  State  v.  Eidgell,  2  Bailey,  560. 
Under  the  California  code  of  pro- 
cedure, it  is  held  that  prohibition 
will  lie  to  a  judge  of  an  inferior 
court  to  prevent  him  from  hearing 
a  cause  in  which  he  is  disqualified 
by  personal  interest  from  sitting, 
although  the  court  of  which  he  is 
a  judge  has  jurisdiction    of   the 
cause.    North  Bloomfield  G.  M.  Co. 
v.  Keyser,  58  Cal.  315. 

3  State  v.  Nathan,  4  Rich.  5ia 
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may  condemn  or  acquire  in  such  proceeding  the  dwelling- 
house  and  a  limited  quantity  of  land  of  the  owners  adjacent 
thereto,  prohibition  will  lie  to  restrain  proceedings  by  the 
company  to  condemn  such  dwelling-house  and  land.1  And 
when,  without  jurisdiction,  a  court  has  appointed  a  receiver 
over  a  railway  upon  the  application  of  the  company,  to  pre- 
vent the  appointment  of  a  receiver  by  another  court  of  com- 
petent jurisdiction  at  the  suit  of  a  bondholder,  relief  may  be 
had  by  prohibition.  And  in  such  case  the  writ  may  not  only 
restrain  the  court  and  its  receiver  from  further  proceed  inir, 
but  may  also  direct  such  receiver  to  deliver  the  property  to 
the  receiver  appointed  by  the  court  having  jurisdiction  in 
the  premises.2  So  when,  in  proceedings  supplemental  to 
execution,  the  court  has  made  an  order  appointing  a  receiver 
over  the  property  in  controversy,  i-neb  order  being  in  <• 
of  its  jurisdiction,  the  writ  may  go  to  prevent  the  enforce- 
ment of  the  order.3  And  when  a  court,  in  the  exercise  of 
its  statutory  jurisdiction  for  the  winding  up  of  insolvent 
banks,  tias  made  an  order  in  excess  of  its  powers,  directing 
lliat  the  ail'airs  of  the  bank  be  settled  by  the  bank  commis- 
sioners of  the  state,  under  the  direction  of  the  court,  prohi- 
bition will  go  to  prevent  the  execution  of  such  order.1  Ami 
when,  in  such  a  proceeding,  the  court  has,  in  excess  of  its 
jurisdiction,  made  an  ex  parte  order  restraining  the  ollir.-rs 
of  the  bank  from  further  transact ini:  its  huMMe-^  and  ap- 
pointing a  receiver  of  its  property,  prohibition  will  lie  to 
:in  the  enforcement  of  such  order. s  So  when  a  probate 
court,  in  administering  the  estate  of  a  deceased  person,  has, 
in  HEOfeM  of  its  powers,  decreed  a  partition  of  the  e 
proceedings  under  such  decree  maybe  stayed  by  prohibi- 
tion.* And  the  writ  may  go  to  prevent  a  judge  from  grant- 
ing a  new  trial  in  a  cause  after  the  expiration  of  the  term, 

-  i  McConiha  v.  (Juthri. .  Ji  W.  Vo.        »  Peoples' Home  Savings  Rink  i . 

Superior  Court,  103  Cnl 

:ite  «.  Ross,  i  U  M  .  485,  •  Buckley  u  Superior  Court,  103 

>  McDowell  v.  Bell,  86  Cal  615.       CaL  6. 
*  Long  u  Superior  Court,  102  ' 
440. 
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his  action  being  not  merely  erroneous,  but  void  for  want  of 
jurisdiction  to  proceed  at  a  subsequent  term.1  So  the  writ 
has  been  granted  to  prevent  a  court  from  enforcing  by  pro- 
ceedings for  contempt  the  issuance  by  a  county  officer  of  a 
•warrant,  in  payment  of  a  demand  which  was  not  a  legal 
charge  against  the  county.2 

o  o  «/ 

§  782.  The  legitimate  scope  and  purpose  of  the  remedy 
being,  as  we  have  already  seen,  to  keep  inferior  courts  within 
the  limits  of  their  own  jurisdiction,  and  to  prevent  them 
from  encroaching  upon  other  tribunals,  it  can  not  properly 
be  extended  to  officers  or  tribunals  whose  functions  are  not 
strictly  judicial  in  their  character.3  And  while  there  are  cases 
where  the  writ  has  been  granted  against  ministerial  officers 
intrusted  with  the  collection  of  taxes,  the  better  doctrine, 
both  upon  principle  and  authority,  undoubtedly  is  that  it 
will  not  lie  as  against  ministerial  officers,  such  as  collect- 
ors of  taxes,  or  as  against  municipal  boards  of  quasi-judicial 
functions,  intrusted  with  taxing  powers,  to  restrain  them 
from  levying  or  collecting  taxes.4  But  when  the  power  of 


^  i  State  v.  "Walls,  113  Mo.  42. 

2  State  v.  Superior  Court  of  Ya- 
kima  Co.,  4  Wash.  30. 

'See  People  v.  Supervisors  of 
Queens,!  Hill,  195;  Clayton  v.  Hei- 
delberg, 17  Miss.  623;  Greir  v.  Tay- 
lor, 4  McCord,  206:  La  Croix  v. 
County  Commissioners,  50  Conn. 
321;  People  v.  District  Court,  6 
Colo.  534;  Board  of  Commissioners 
v.  Spitler,  13  Ind.  235.  But  see, 
contra,  People  v.  Works,  7  Wend. 
486;  State  v.  Commissioners  of 
Roads,  1  Mills'  Const.  Rep.  55; 
Burger  v.  State,  1  McMullan,  410. 
In  State  v.  Commissioners  of  Roads 
the  doctrine  is  maintained  that  the 
•writ  may  go  to  restrain  the  action 
of  public  functionaries  intrusted 
with  powers  of  a  quasi-judicial 
nature,  such  as  commissioners  of 


roads,  to  prevent  them  from  lay- 
ing out  a  particular  road. 

4  People  v.  Supervisors  of  Queens, 
1  Hill,  195;  Clayton  v.  Heidelberg, 
17  Miss.  623;  City  of  Coronado  v. 
City  of  San  Diego,  97  Cal.  440.  But 
see,  contra,  People  v.  Works,  7 
Wend.  486;  Burger  v.  State.  1  Mc- 
Mullan, 410,  in  both  of  which  cases 
prohibition  was  allowed  to  restrain 
the  collection  of  taxes,  although 
in  Burger  v.  State  the  exercise  of 
the  jurisdiction  for  this  purpose  is 
conceded  to  be  without  the  sanc- 
tion of  the  English  precedents.  In 
People  v.  Supervisors  of  Queens,  1 
Hill,  195.  which  was  a  motion  for 
a  prohibition  or  other  remedy  to 
prevent  the  levying  of  a  tax,  the 
court,  Bronson.  J.,  say:  "The  only 
remaining  branch  of  this  case  is 
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appointment  of  certain  commissioners  to  carry  into  effect 
a  statute  authorizing  municipal  subscriptions  in  aid  of  a  rail- 
way is  vested  in  the  judge  of  a  subordinate  court,  and  the 
act  under  which  the  power  is  conferred  is  unconstitutional, 
it  has  been  held  that  a  superior  court  might  properly  inter- 
fere by  prohibition  to  prevent  the  appointment.1  And  the 
writ  will  lie,  in  the  absence  of  other  adequate  remedy,  to 
prevent  unauthorized  persons  from  usurping  judicial  power 
and  from  acting  as  a  court  without  authority  of  law.2  But 
the  writ  will  not  be  granted  against  a  board  of  county  corn- 
oners,  empowered  to  revoke  licenses  for  the  sale  of  iu- 
iting  liquors,  to  restrain  them  from  passing  upon  the 
revocation  of  a  license,  since  they  are  not  regarded 
judicial  tribunal.3  So  the  writ  will  not  go  to  restrain  the 
action  of  the  common  council  of  a  city,  since  they  are  not  a 


the  motion  of  the  relator  for  a 
writ  of  prohibition  to  the  town 
collector  to  stay  the  levying  of  the 
A  writ  of  prohibition  does 
not  lie  to  a  ministerial  officer  to 
stay  the  execution  of  process  in 
his  hands.  It  is  directed  to  a  court 
in  which  s.  nm-  action  or  legal  pro- 
MI;  is  ]wnding  and  to  the 
j  ..my  who  prosecutes  the  suit  and 
•  .oimaiids  the  one  not  to  hold 

:in<l    the   other    not   to   follow    tin- 

plea.  It  stays  both  the  court  and 
the  party  from  proceeding  with 
the  suit.  The  writ  was  frame,  I 


cuting  party,  not  to  a  ministerial 
..nicer.  2  R.  S.  587,  §§  61,65.  In 
People  i-.  Works,  7  Wendell,  486, 
although  the  motion  for  a  prohi- 
bition seems  to  hare  been  granted. 
the  remarks  of  the  chief  justice 
are  in  perfect  harmony  with  what 
has  been  said  in  this  opinion  in  re- 
latioii  to  the  proper  office  of  the 
writ:  ami  that  case  must  not  be 
understood  as  having  decided  any- 
thing more  than  that  the  tax  th«  n 
under  consideration  was  ill< 
There  is  not  the  slightest  founda- 
tion in  the  books  for  saying  that  a 


purpose  of  keeping  inferior     prohibition  may  issue  to  a  minis- 


courts  within  the  limits  of  their 
urisdiction  without  encroach- 

ing  upon  other  tribunals.     -.'  InM. 

001;   1     Y   I1..   M|    \  in.  Ah.,  tit.  I'r... 

hinition:   and   s.mie   title   in  Coin. 

Dig.,  Bac.  Al..  uth  I.OIH 

Tomlin's  I  i.  111. 

See,  also,  Tomlin's  Law  Diet..  tit. 
illation,  and  F.  X.  K  in1.. 

(>ui    statute    also   shows  that    the 

writ  issues  to  a  court  and  prose- 


terial  otlici-r  to  stay  the  execution 
of  process  in  his  hands.     If  the  re- 
lator  lias  sulTered,  or  is  in  dm 
of  sutV.-riiu'.  an  injury,  he  is  mi- 
taken   in    supposing   that 

inch  he  asks. 

"Sweet  v.  HulU-rt,  51  Barb. 
*Exjxirtc  Roundtree,  51  Ala 
'La  Croix  r.  County  Com: 
rfon  t»t  '•"  •  ona,  ttt 
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judicial  body  and  are  not  invested  with  judicial  functions. 
And  when  the  writ  has  been  granted  to  restrain  the  action 
of  such  a  body,  the  court,  having  no  power  to  grant  the 
relief  for  such  a  purpose,  likewise  has  no  power  to  deter- 
mine proceedings  for  contempt  in  disregarding  the  writ. 
Prohibition  will  therefore  lie  from  a  superior  court  to  pre- 
vent the  inferior  court  from  entertaining  such  proceedings 
for  contempt.1 

§  783.  Prohibition  will  not  lie  against  the  governor  of  a 
state  to  restrain  him  from  granting  a  commission  to  a  person 
claiming  to  be  duly  elected  to  a  public  office.  The  grounds 
upon  which  the  relief  is  refused  in  'such  a  case  are,  that  the 
judiciary  have  no  power  to  invade  the  province  of  the  execu- 
tive, the  three  departments  of  government  under  our  system 
being  distinct  and  independent,  and  that  prohibition  is  in  no 
event  a  fit  remedy  to  restrain  the  head  of  the  executive  de- 
partment in  the  execution  of  his  duties.2  i^or  will  it  lie 
against  the  chief  executive  officer  of  a  city,  such  as  a  mayor, 
to  prevent  him  from  investigating  charges  against  an  infe- 
rior officer  of  the  city  subject  to  his  control.3 

§  784.  In  all  cases  where  the  remedy  by  prohibition  is 
provided  by  statute,  but  the  statute  fails  to  point  out  or  pre- 
scribe the  causes  for  which  it  may  be  allowed,  reference  must 
be  had  to  the  common  law  to  determine  whether  an  appro- 

1  People  v.  District  Court,  6  Colo,  of  supervisors  from  collecting  from 

534  In  Massachusetts  the  writ  has  certain  towns  in  the  county  moneys 

been  granted  to  restrain  a  state  which  had  been  lawfully  paid  by 

board    of   railway  commissioners  the  county  for  the  support  of  indi- 

from  assuming  jurisdiction  of  an  gent  persons,  the  county  having  no 

appeal  from  a  decision  of  county  lawful  claim  to  be  reimbursed  for 

commissioners  ordering  certain  al-  such  expenditures.    But  the  ques- 

terations  to  be  made  in  a  railway  tion  of  the  jurisdiction  in  prohibi- 

crossing  of  a  street  and  its   ap-  tion  against  such  a  board  does  not 

proaches,  the  railway  commission-  seem  to  have  been  argued  in  the 

ers  having  no  jurisdiction  to  enter-  case.      People    v.    Supervisors   of 

tain  such  appeal.   Chandler  v.  Rail-  County  of  Schoharie,  121  N.  Y.  34."). 

road  Commissioners,  141  Mass.  208.  2Greir  v.  Taylor,  4  McCord.  20fi. 

In  New  York  the  relief  has  been  8Burch  v.  Hardwicke,  23Grat.  51. 
granted  to  prevent  a  county  board 
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priate  case  is  presented  for  the  exercise  of  the  jurisdiction. 
And  since,  at  common  law,  the  writ  is  granted  only  to  re- 
strain a  court  or  parties  therein  from  proceeding  with  a  cause 
upon  the  ground  of  a  want  of  jurisdiction,  it  will  not  lie, 
unless  expressly  authorized  by  statute,  to  prevent  a  board  of 
county  officers  from  proceeding  in  a  matter  pending  before 
t!i.  in,  of  which  they  have  original  and  exclusive  jurisdiction.1 
So  when  a  court  of  last  resort  of  a  state  is  empowered  by 
the  constitution  to  issue  such  original  and  remedial  writs  as 
maybe  necessary  to  give  it  a  general  supervisory  control 
over  all  other  courts  in  the  state,  it  has  no  jurisdiction  to 
grant  a  writ  of  prohibition  to  restrain  a  municipal  corpora- 
tion from  issuing  licenses  for  the  sale  of  spirituous  liquors, 
since  municipal  officers  do  not  act  as  a  judicial  body  or 
as  a  court  in  determining  such  matters.2  And  under  such 
a  constitutional  provision  the  court  of  last  resort  has  no  juris- 
diction to  grant  the  writ  to  prevent  a  town  council  from 
issuing  municipal  bonds  to  provide  a  supply  of  water  for  the 
town,  the  council  not  acting  as  a  court  in  passing  upon  the 

of  such  bon> 

§  785.  The  power  of  granting  the  writ  of  prohibition  is, 
in  many  of  the  states  of  this  country,  conform!  t>\  constitu- 
tional or  statutory  provisions  upon  the  courts  of  last  resort  as 
an  original  jurisdiction.  It  is  not,  however,  limited  exclu- 
sively  to  these  courts,  and  in  some  of  the  states  the  courts  <»t% 
general  common  law  jurisdiction,  such  as  the  various  circuit 
or  district  courts  throughout  the  state,  issue  the  writ  to 
courts  inferior  to  them,  to  prevent  the  exercise  of  a  jurisdic- 
tion properly  pertaining  to  the  higher  tribunal. '  Hut  the 
writ  lies  only  as  between  courts  which  Mistain  to  each  other 
the  relation  of  superior  and  inferior,  and  when  the  court 
which  it  is  sought  to  prohibit  is  in  no  manner  subordinate 

4  i Board  of  Commissioners v. Spit-    80.    And  see  State  r.  Kirklan-l.  it 

B  Iml.  235.  a  C.  29. 

*  State  v.  Columbia,  10  a  C.  412;       'Hunter  v.  Moore,  89  S.  C,  894. 
Same  case  upon  rehearing,  1?  S.  C.       4  Howard  v.  Pierce,  88  Mo.  296; 

Reese  v.  Lawless,  4  Bibb,  394, 
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or  inferior  to  that  in  which  the  relief  is  sought,  it  will  not 
be  allowed.1 

§  7S5#.  In  this  country  the  courts  which  are  empowered 
to  grant  relief  by  prohibition  are  frequently  fixed  by  consti- 
tutional provisions  in  the  various  states.2  "When  the  juris- 
diction of  the  supreme  court  of  a  state  is,  under  the  con- 
stitution of  the  state,  purely  appellate,  it  has  no  power  to 
grant  a  writ  of  prohibition,  this  not  being  the  exercise  of 
an  appellate  jurisdiction,  nor  in  aid  or  furtherance  of  such 
jurisdiction.8  But  under  a  constitution  conferring  upon  the 
supreme  court  of  the  state  power  to  iss*ue  any  remedial 
writs  necessary  to  give  it  a  general  supervision  or  control 
over  inferior  courts,  it  is  held  that  the  power  to  grant  writs 
of  prohibition  rests  with  the  supreme  court,  and  not  with 
an  inferior  court  having  no  supervisory  powers.4  And  when 
the  supreme  court  of  a  state  is  vested,  under  the  constitu- 
tion, with  power  to  issue  writs  of  prohibition,  the  power 
granted  is  construed  with  reference  to  the  writ  as  known  at 
common  law,  and  is  confined  to  cases  where  the  act  which 
it  is  sought  to  prohibit  is  of  a  judicial  nature.  And  under 
such  a  constitutional  provision,  a  statute  extending  the  rem- 
edy to  acts  which  are  either  judicial  or  ministerial  is  held  to 
be  unconstitutional.5 

§  786.  /As  regards  the  jurisdiction  of  the  federal  courts 
by  this  extraordinary  remedy,  it  is  held  that  the  supreme 
court  of  the  United  States  may  grant  the  writ  to  restrain  a 
district  court  from  proceeding  by  libel  against  armed  vessels 
of  a  belligerent  power,  at  the  suit  of  individual  citizens,  to 
answer  for  captures  and  seizures  made  upon  the  high  seas, 
which  have  been  brought  for  legal  adjudication  into  the 

*  l  Burch  v.  Hardwicke,  23  Grat.  51.  3  Memphis  v.  Halsey,  12  Heisk. 

2  See  as  to  the  jurisdiction  of  the  210. 

courts  in  South  Carolina,  State  v.  4  Perry  v.  Shepherd,  78  N.  C.  83. 

County  Treasurer,  4  Rich.  (N.  S.)  520.  »  Camron  v.  Kenfield,  57  Cal.  550. 

As  to  the  power  to  issue  £he  writ  See,  also,  Le  Conte  v.  Trustees,  57 

in  vacation,  see  Ex  parte  Ray,  45  CaL  269. 
Ala.  15;  Ex  parte  Boothe,  64  Ala. 
312. 
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ports  of  the  belligerent  power.1  But,  while  the  supreme 
court  is  clearly  empowered  to  issue  a  prohibition  to  a  district 
court,  which  is  proceeding  in  a  case  of  admiralty  and  mari- 
time cognizance  of  which  it  has  no  jurisdiction,  the  question 
of  the  jurisdiction  of  the  district  court  must  depend  upon 
the  facts  set  forth  in  the  record  upon  which  that  court  is 
called  to  act,  and  not  upon  facts  dehors  the  record.2  And 
in  cases  where  an  appeal  lies  to  the  supreme  court,  it  has  no 
power  to  issue  a  writ  of  prohibition  until  the  appeal  is 
taken.8  Nor  will  the  writ  lie  from  the  supreme  court  in 
cases  where  it  possesses  no  appellate  power,  as  in  criminal 
cases.  And  when  a  circuit  court  of  the  United  States  has 
convicted  a  person  of  a  criminal  offense,  and  has  sentenced 
him  to  death,  and  the  warrant  for  his  execution  is  in  the 
hands  of  the  marshal,  prohibition  will  not  lie  from  the  su- 
preme court  to  prevent  its  execution.  In  such  case  the  cir- 
cuit court  has  no  further  control  over  the  warrant,  and  no 
power  to  recall  it,  and  the  duty  of  the  marshal  being  puivly 
ministerial,  and  the  supreme  court  having  no  appellate  ju- 
risdiction over  the  action  of  the  circuit  court  in  the  prem- 
ises, no  cause  is  presented  which  will  warrant  the  granting 
of  a  prohibition.4  s 

§  787.  It  may  be  regarded  as  extremely  doubtful  whether 
any  power  exists  in  the  circuit  courts  of  the  United  Stutts 
to  issue  writs  of  prohibition  to  the  state  courts.  And  it 
would  seem  upon  principle  to  be  clear,  that  if  such  jurisdic- 
tion exists  by  virtue  of  the  fourteenth  section  of  the  judi- 
ciary act  of  1789,5  it  is  limited  strictly  to  cases  wherein  tlio 

1  United  States  v.  Peters,  3  Dall.  issue  writs  of  scire  facias,  habeas 

r.'l.  corpus,  and  all    other  writs  not 

*Ex  parte  Easton,  95  U.  S.  68.  specially  provided  for  t>y  statin. . 

*  Ex  parte  Warmouth,  17  WalL  which  may  be  necessary  iW  t 

6-y  •••  nf  tln-ir  iv-p.  rti\,-    juris.lu-- 

*Ex  parte  Gordon,  1  Black,  503.  tionsandagreeaH. •tothi-pri.u-ii.U-s 

6 1  U.  S.  Stat  81.    Section  14  of  and  usages  of  law."   This  |.r..\  i~.ii.ii 

the    act    provides    that    "all  the  of  tin-  ju.li. -iai -\  art  t.t  1  >n  i- -ul- 

before-niciitioii.  .1    .-..urts    of    the  stantially  re-enactr.1  in  1 1 u-  Revised 

United  States  shall  have  power  to  Statutes  of  the  United  State.-. 
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writ  is  necessary  to  the  exercise  of  the  jurisdiction  of  the 
circuit  court.  "When,  therefore,  a  person  has  been  adjudi- 
cated a  bankrupt  in  a  district  court  of  the  United  States, 
prohibition  will  not  lie  from  a  circuit  court  to  prevent  the 
state  courts  from  entertaining  actions  brought  therein  by 
the  bankrupt  against  his  partner  in  respect  to  the  property 
of  the  bankrupt,  and  to  prevent  the  state  courts  from  inter- 
fering with  the  jurisdiction  of  the  district  court  in  bank- 
ruptcy. The  use  of  the  writ  for  such  purposes  is  not  neces- 
sary to  the  exercise  of  the  jurisdiction  of  the  circuit  court, 
even  though  it  has  obtained  control  of  the  proceedings  in 
bankruptcy  by  a  petition  for  a  review  of  the  adjudication 
of  the  district  court.1 

§  7S7a.  The  authorities  are  conflicting  upon  the  question 
whether  prohibition  will  lie  to  restrain  a  state  court  from 
further  proceedings  in  a  cause,  after  the  filing  of  a  petition 
for  its  removal  from  a  state  to  a  federal  court,  under  the  act 
of  congress  governing  such  removals.  In  California  it  is 
held  that  the  writ  may  properly  be  granted  in  such  case,  to 
prohibit  further  proceedings  in  the  state  court,  when  the 
necessary  steps  have  been  taken  to  effect  the  removal.2  The 
better  doctrine,  however,  undoubtedly  is,  as  held  in  Alabama, 
that  the  writ  will  not  go  under  such  circumstances,  since 
the  removal  act  provides  a  sufficient  remedy  by  certiorari 
from  the.  federal  to  the  state  courtfin  such  cases,  and,  there 
being  another  adequate  remedy,  prohibition  will  not  lie.3 

as  follows:  " The  supreme  court  and  District,  38  La.  An.  178,  where  the 
the  circuit  and  district  courts  shall  relief  was  sought  to  prevent  fur- 
have  power  to  issue  writs  of  scire  ther  proceedings  in  a  suit  in  a 
facias.  They  shall  also  have  power  state  court  upon  the  ground  that 
to  issue  all  writs  not  specifically  the  same  or  a  similar  cause  had 
provided  for  by  statute,  which  been  removed  to  a  United  States 
may  be  necessary  for  the  exercise  court,  the  writ  was  denied,  it  being 
of  their  respective  jurisdictions,  shown  that  the  cause  thus  removed 
and  agreeable  to  the  usages  and  had  been  dismissed  by  the  United 
principles  of  law."  States  court. 

1  In  re  Bininger,  7  Blatchf.  159.  *Exparte  Mobile  &  Ohio  R  Co., 

2Sheehy  v.  Holmes,  55  CaL  485.  63  Ala.  349. 
In  State  v.  Judge  of  Tenth  Judicial 
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^3.  Although  the  granting  or  withholding  of  the  re- 
lief is,  as  we  have  already  seen,  largely  a  matter  of  judicial 

•tion,  the  question  of  the  jurisdiction  of  the  subordi- 
nate court  presented  by  the  application  must  be  decided  by 
the  superior  and  not  by  the  inferior  tribunal,  it  being  the 
province  of  all  superior  courts  of  law  to  confine  subordinate 
tribunals  within  their  proper  bounds.1  But  the  writ  will 
not  go  when  the  very  question  of  fact  upon  which  it  depends 
i>  <lrnir<l,  and  is  the  chief  point  in  the  litigation  yet  pending 
and  undeierm.ined  in  the  court  below.  Thus,  when  the  ju- 

t  ion  of  the  inferior  court  depends  upon  the  existence 
or  non-<-\istence  of  a  certain  judgment,  and  the  question  of 

is  to  whether  such  judgment  was  ever  obtained  is  the 

presented  in  the  court  below,  and  the  want  of  juris- 
diction is  not  apparent  upon  the  face  of  the  application, 
prohibition  will  not  go,  since  if  granted  it  would  virtually 
be  a  trial  of  the  case  by  the  superior  court  upon  its  merits 
and  before  appeal.-' 

§  789.  Prohibition  is  the  appropriate  remedy,  pending  an 
appeal  from  an  inferior  to  a  superior  court,  to  prevent  the 
!..r:ner  from  exceeding  its  jurisdiction  by  attempting  to  exe- 
cute the  judgment  from  which  the  appeal  is  taken,  or  by  pro- 
ceeding further  with  the  cause  after  an  appeal  has  been 
taken  which  operates  as  a  supersedeas.1  Thus,  it  l;< 

i in  the  execution  of  an  order  of  seizure  and  sale  of 
property,  under  a  judgment  from  which  an  appeal  lias  been 
taken,  which  is  still  undetermined  in  the  appellate  court.' 

1  Gray  v.  Court  of  Magistrates,  8  son    Co.,  8  Wash.  698.    And   see 

KeCotd,  '  St.it.'   K  Superior   Court  of  Walla 

'State  i'.  Judg»-., t  F..urth  Judicial  Walla  Co.,  10  Wash.  168;  St 

La.)  160.    See  Sue-  Rightor,  36  La.  An.  711.    As  t<>  th,- 

cession  of  Whipplf.  2  La.  An.  286.  right  to  a  prohibition  to  ]•• 

Btai    -.in  i — r  Fourth  District  proceeding!  m  ;m  Miloa  pconi 

.    -,'l    I«i.    AII.    785;    St*t«»    ft  tmviy  l.i"U-ht.  ]«-ii(lin>;  an  apical. 

Judge  of  Kahili  l>i-tnct  (  ,.iut.  -.'I  see  State  C..IU.IK'''  of  Thir.l  I>i>tn.-t 

La.    An.   598:    8tat»-    R    s»i|H-rior  c.  \n.  P.M. 

r,,urt  ..f   Kiiu  Od,  '•  Wa-li.    If.':        <Stati>  r.Judgeof Fourth  l>. 

State  r.  Sup,  ii,,r  Court  of  Jeffer-  Court,  31  La.  An.  785. 
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And  when  an  inferior  tribunal  of  a  quasi-judicial  nature, 
•whose  decision  has  been  appealed  to  the  court  of  last  resort 
of  the  state  and  there  reversed,  still  attempts  to  enforce  its 
own  judgment,  regardless  of  the  decision  upon  the  appeal, 
an  appropriate  case  is  presented  for  the  aid  of  a  prohibition.1 
So  when  an  appeal  is  pending  from  an  order  directing  pay- 
ment to  be  made  by  an  administrator,  the  court  making 
such  order  has  no  power  to  entertain  proceedings  for  con- 
tempt in  disregarding  the  order,  and  prohibition  will  lie  to 
prevent  such  proceedings,2  But  the  writ  will  not  go  to 
prevent  a  judge  of  an  inferior  court  from  executing  a  judg- 
ment from  which  an  appeal  has  been  taken,  when  he  has 
declined  to  take  any  action  in  the  matter  after  the  taking  of 
the  appeal.3 

§  790.  "When  a  court  of  general  jurisdiction,  as  a  circuit 
court  of  a  state,  has  exceeded  its  powers  by  granting  a  writ 
of  error  and  a  supersedeas  to  a  county  court,  on  the  applica- 
tion of  persons  not  parties  to  the  judgment  in  the  county 
court,  and  not  affected  thereby,  prohibition  is  the  proper 
remedy.4  So  the  writ  will  go  to  prevent  a  court  from  pro- 
ceeding to  determine  a  contest  as  to  the  removal  of  a  county 
seat,  when  it  has  no  jurisdiction  over  such  matter  in  the 
first  instance.5  But  upon  an  application  for  a  prohibition 
the  inquiry  is  whether  the  court  against  which  the  writ  is 
sought  has  jurisdiction  of  the  matter  in  controversy;  if  it 
has  jurisdiction  no  inquiry  will  be  entertained  concerning 
alleged  errors  or  irregularities  in  its  proceedings.6  Nor  will 
the  writ  be  granted  to  prevent  the  enforcement  of  a  judg- 
ment of  an  inferior  court  because  of  its  refusal  to  receive 
proper  and  legal  proof  upon  the  trial  of  the  cause.7 

§  791.  Prohibition  lies  to  prevent  an  inferior  court  from 
improperly  interfering  with  or  attempting  to  control  the 

iHarriman  v.  County  Commis-  4  Supervisors  of  Culpepper  v. 

sioners,  53  Me.  83.  Gorrell,  20  Grat.  484 

2Ruggles  v.  Superior  Court,  103  8  Russell  v.  Jacoway,  33  Ark.  191. 

Cal.  125.  *Exparte  Branch,  63  Ala.  383. 

3  State  v.  Judge  of  Civil  District  7  State  ex  rel.  Leonard,  3  Rich. 

Court,  40  La.  An.  818.  111. 
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records  and  seal  of  a  superior  court,  and  to  protect  the 
superior  tribunal  in  the  possession  and  control  of  its  own 
records.  And  when  a  subordinate  court  is  endeavoring,  by 
its  writ  of  injunction,  to  exercise  control  over  the  books, 
records  and  seal  of  a  superior  or  appellate  tribunal,  such 
proceeding  is  regarded  as  an  unwarranted  encroachment 
upon  the  jurisdiction  of  the  higher  court,  which  maybe  pre- 
vented by  the  writ  of  prohibition.1  And  the  writ  has  been 
granted  to  prevent  a  subordinate  court  from  enforcing  an 
unauthorized  order  upon  a  sheriff  to  provide  rooms  for 
holding  such  court.2 

§  792.  When  the  writ  is  sought  to  restrain  a  court-mar- 
tial from  proceeding  with  the  trial  of  the  relator  upon  cer- 
tain charges  and  specifications  preferred  against  him,  and 
the  application  is  made  in  the  first  instance,  and  before  the 
court-martial  has  proceeded  to  the  consideration  of  any  other 
question  than  that  of  its  own  jurisdiction,  unless  it  is  appar- 
ent upon  the  face  of  the  proceedings  that  such  court  has  no 
jurisdiction  over  any  portion  of  the  subject-matter  of  the 
charges  preferred,  prohibition  will  not  issue.'  Nor  will  it 
go  to  restrain  the  collection  of  fines  imposed  by  a  court- 
martial  under  the  militia  laws  of  a  state,  when  the  persons 
and  subject-matter  were  properly  within  the  jurisdiction  of 
such  court.4  And  the  writ  will  not  go  to  restrain  a  court- 
martial  from  proceeding  with  the  trial  of  an  officer,  upon, 
charges  and  specifications  duly  presented,  when  such  court 
is  acting  within  the  scope  of  its  jurisdiction  and  powi 

§  793.    The  writ  lies  to  prevent  a  probate  court  of  a  state 
from  exercising  jurisdiction  over  the  estate  of  a  dec 
Indian,  who  had  resided  upon  an.  Indian  reservation  within 
the  borders  of  the  state,  whose  land  retains  its  original  char- 
acter as  a  reservation,  since  the  jurisdiction  of  the  state  for 

1  Thomas  v.  Mead,  86  Mo.  883.  « State  r.  Edwards,  1  McMullan. 

2  Los   Angeles    Co.  v.  Superior    -l~>. 

Court,  93  Cal.  880.  »Smith  r.  Whitney.  110  U.  S 

iWashburn  u  Phillips,  2  Mete,  affirming  a  C.,  sub  wow.  United 
~".'<i  States  v.  Whitney,  15  Dist  CoL  535. 
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civil  purposes  does  not  attach  over  such  lands,  the  Indian 
being  regarded  as  a  member  of  an  independent  nationality, 
over  which  the  laws  of  the  state  have  no  force  beyond  the 
territorial  limits  of  the  state.1 

§  794.  It  was  held  at  an  early  date  by  the  court  of  king's 
"bench  that  a  writ  of  error  would  not  lie  upon  the  refusal  of 
a  prohibition,  it  not  being  regarded  as  a  final  judgment  be- 
tween the  parties.2  In  this  country  the  jurisdiction  by  pro- 
hibition is  exercised  in  most  of  the  states  by  courts  of  last 
resort,  whose  decisions  are  not  subject  to  review.  In  New 
York  it  is  held  that  an  order  of  the  supreme  court  granting 
a  writ  of  prohibition  is  appealable,  since  it  determines  the 
action  in  the  inferior  court  by  precluding  any  further  pro- 
ceedings therein,  and  thus  deprives  the  plaintiff  in  such  ac- 
tion of  a  legal  right.3  But  since  the  granting  of  the  writ 
rests  in  the  discretion  of  the  court,  an  order  refusing  to  grant 
it  is  not  appealable.4 

1  United    States    v.    Shanks,    15  3  People  v.  Justices   of   Marine 
Minn.  369.  Court,  81  N.  Y.  500. 

2  Bishop  of  St.  David  v.  Lucy,  *  People  v.  Westbrook,  89  N.  Y. 
Ld.  Raym.  539.  152. 
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III.     PRACTICE  AITD  PROCEDURE  IN  PROHIBITION. 

§  795.  Ancient  common-law  practice. 

796.  Modern  common-law  practice. 

797.  Of  the  declaration  in  prohibition. 

798.  The  same. 

799.  Damages  and  costs. 

800.  Common-law  procedure  applicable  in  this  country. 

801.  Statutory  changes  in  procedure  in  England. 

802.  When  declaration  dispensed  with. 

803.  "Rule  to  show  cause;  affidavits  required. 

803a.  Demurrer  for  want  of  parties;  demurrer  carried  back  to  first 
defect 

804.  Implicit  obedience  required;  violation  punished  by  attachment 

for  contempt. 

§  795.  The  ancient  practice  at  common  law,  in  granting 
prohibitions  upon  motion,  seems  to  have  been  to  first  issue 
a  rule  to  show  cause  why  the  prohibition  should  not  go; 
second,  to  grant  a  rule  nisi,  and  third,  to  make  the  rule  ab- 
solute for  the  prohibition.1  The  respondent  was  at  liberty 
to  sue  out  a  scire  facias  to  show  cause  why  a  consultation 
should  not  be  had  of  all  the  judges,  and  the  scire  facias  re- 
cited the  suggestion  and  also  the  prohibition  issued  thereon, 
to  the  damage  of  the  respondent.2  This  practice,  however, 
gradually  fell  into  disuse,  and  in  its  place  the  court,  on 
granting  a  prohibition,  would  bind  the  plaintiff  or  relator 
in  a  recognizance  to  prosecute  an  attachment  against  the 
respondent  for  a  supposed  contempt  in  proceeding  in  the 
action  below  after  prohibition  granted,  and  would  also  re- 
quire him  to  declare  in  prohibition.3 

§  796.  In  the  absence  of  statutory  regulations  as  to  the 
pleadings  and  procedure  in  prohibition,  the  modern  comnn>n- 
la\v  practice  is  still  applicable.  According  to  that  prartirr, 
the  party  aggrieved  by  the  usurpation  of  jurisdiction  in  the 

1 1  Keb.  281.  '  Anon.,  8  Salt  8881 

-  \imn..  3  Salk.  289.    And   see 
su.lford  v.  Neale,  Stra.  48& 
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court  below  applied  to  a  superior  court  empowered  to  issue 
the  writ,  setting  forth  in  a  suggestion,  petition  or  informa- 
tion the  nature  and  cause  of  his  complaint.  If  the  facts  re- 
lied upon  as  the  foundation  for  the  relief  were  not  presented 
by  the  record  of  the  inferior  court,  the  relator  was  obliged 
to  verify  his  suggestion  by  affidavit,  and  to  set  forth  all  the 
material  facts  upon  which  he  relied.  The  court  thereupon 
|  granted  a  rule  |o  show  cause  upon  a  given  day  why  the  writ 
should  not  issue.  The  effect  of  this  rule,  when  served  upon  the 
subordinate  court,  was  to  stay  all  proceedings  therein  in  the 
action  prohibited,  and  upon  return  the  court  would  make 
the  rule  absolute,  or  would  discharge  it,  as  seemed  proper. 
If  the  rule  were  made  absolute,  or  if  the  court  deemed  the 
point  involved  too  nice  or  doubtful  to  be  decided  upon  mo- 
tion, the  relator  was  required  to  declare  in  prohibition,  when 
the  usual  pleadings  at  common  law  followed,  and  the  case 
might  then  be  decided  upon  demurrer  or  plea  to  the  merits. 
If,  upon  demurrer  and  argument,  or  after  trial  upon  the 
merits,  the  matter  suggested  appeared  to  constitute  suffi- 
cient ground  for  prohibition  in  point  of  law,  judgment  with 
nominal  damages  was  rendered  for  the  relator,  and  the  court 
below  was  prohibited  from  any  further  proceeding.  If, 
upon  the  other  hand,  no  sufficient  ground  appeared  for  pro- 
hibiting the  inferior  court,  judgment  was  rendered  against 
the  relator,  and  a  writ  of  consultation  was  thereupon 
awarded,  which,  if  granted  upon  the  merits,  was  a  perpetual 
bar  to  another  prohibition  upon  the  same  suggestion.  This 
was  called  a  writ  of  consultation  because,  upon  consultation 
had,  the  judges  found  the  prohibition  to  be  ill-founded,  and 
they  therefore  returned  the  cause  to  its  original  jurisdiction, 
to  be  there  determined,  and  directed  the  inferior  court  to 
proceed  therein,  the  prohibition  to  the  contrary  notwith- 
standing.1 

J  lEx  parte  Williams,  4  Ark.  537;  note;  Croucher  v.  Collins,  1  Saund. 
Bishop  of  Winchester's  Case,  1  136,  note;  3  Black.  Com.  113;  Com. 
Coke  Rep.,  edition  of  1826,  p.  535,  Dig.,  Prohibition,  I  and  K. 
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§  797.  In  addition  to  the  reasons  above  shown  for  requir- 
ing the  plaintiff  or  relator  to  declare  in  prohibition,  resort 
was  also  had  to  this  practice  when  it  was  desired  to  submit 
the  questions  involved  to  a  jury.  For  whatever  purpose  the 
declaration  was  required,  it  was  regarded  as  the  beginning 
of  an  action,  which  was,  by  a  legal  fiction,  founded  upon  an 
attachment  against  the  respondent  for  a  supposed  contempt 
of  court  in  proceeding  with  his  action  below  after  being 
served  with  a  writ  of  prohibition.  The  object  of  this  ficti- 
tious proceeding  was  merely  to  try  with  greater  certainty 
whether  the  inferior  court  ought  to  proceed  with  the  action, 
;ind  not  whether  it  had  actually  proceeded,  that  allegation 
being  merely  formal  and  the  contempt  being  purely  a  fiction. 
The  respondent  was  not,  in  fact,  served  with  any  prohibition, 
the  writ  ordinarily  having  not  yet  issued,  and  therefore  he 
had  committed  no  contempt,  this  matter  being  merely  al- 
I ••-•«-. I  for  form's  sake,  and  to  entitle  the  party  to  demand 
damages  by  giving  the  action  the  requisites  of  an  ordinary 
suit  at  law.1  This  fiction  seems  to  have  been  derived  from 
the  ancient  practice  in  prohibition,  since  it  is  said  that  for- 
merly the  courts  of  common  law  would  not  grant  the  writ, 
unless  the  party  were  in  contempt  for  proceeding  after  serv- 
ice of  an  original  writ  of  prohibition  out  of  chancery,  and 
;m  <tti<tx  and  j'lxr'i,  *  directed  to  him.  In  that  case  an  attach- 
ment for  prohibition  i»iied  against  him,  returnable  in  the 
Miperior  courts  of  law,  on  which  tin-  party  suing  out  the 
prohibition  miirht  declare  to  recover  the  damages  which  he 
had  Mistained,  whence,  it  is  suppose*!,  the  modern  declara- 
tion had  its  origin.-'  The  contempt  alleged  in  the  declara- 
tion being  "merely  formal,  no  verdict  was  ^ivcn  upon  that 
point.3 

'Stadford    r.    Heel  -Hislmp  of  Winchester's   Case, 

Crouoher  v.  Collins,  1  Saun.l.  i:!r,.    not.-.  1  Coke  Rep,,  edition  <•; 
note;  Bishopof  Win< -h, ^t.-r'sCa^.-,    p.  585:  Cn.u.lur  r.  Collins,  note,  1 
1  Coke  Rej>..  •  -.lit  j,,n  of  ix.v,.  p.  535,    Saund.  130. 

Williams,  4  Ark.        »St:i.ltor.l  r.  ;  ra.  482;  Ex 

partc  Williams,  4  Ark.  587. 
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§  798.  The  direction  to  declare  being  .regarded  as  in 
favor  of  the  respondent,  he  might  afterward  submit  and  re- 
fuse the  declaration,  and  the  court  would  then  stay  proceed- 
ings upon  his  application.1  But  when  the  court  was  clearly 
satisfied  that  sufficient  ground  for  a  prohibition  was  shown, 
the  respondent  had  a  right  to  put  the  relator  to  declare,  to 
the  end  that  his  jurisdiction  might  not  be  taken  away  from 
him  in  a  summary  manner,  when  no  writ  of  error  lay  to  re- 
dress the  grievance.  In  cases  where  the  matter  involved 
was  doubtful  to  the  court,  either  upon  questions  of  law  or 
of  fact,  leave  would  be  granted  to  declare  in  prohibition,  in 
order  that  the  questions  at  issue  might  be  properly  deter- 
mined.2 And  when  the  court  was  inclined  to  grant  the  pro- 
hibition the  respondent  was  regarded  as  being  entitled  to 
put  the  relator  to  his  declaration,  almost  as  a  matter  of 
right,  although  the  relator  had  no  right  to  declare  when  the 
court  was  averse  to  granting  the  writ.3 

§  799.  The  declaration  being  to  a  considerable  extent  re- 
garded as  in  the  nature  of  an  issue  for  the  information  of 
the  court,  upon  a  verdict  for  the  relator  or  plaintiff  on  an 
issue  joined  thereon,  only  nominal  damages  were  allowed. 
In  case  of  judgment  by  default  the  relator  obtaining  dam- 
ages upon  a  writ  of  inquiry  for  the  contempt  in  proceeding 
after  prohibition  was  allowed  costs  from  the  time  the  rule 
was  made  absolute.  If  he  obtained  a  verdict  after  plea 
pleaded,  or  after  joinder  in  demurrer,  he  was  allowed  his 
costs  from  the  time  of  the  suggestion  or  original  motion  for 
the  prohibition.  Costs  were  also  awarded  against  the  re- 
spondent when  he  had  insisted  upon  a  declaration,  and  after- 
ward pleaded  a  frivolous  plea,  but  by  waiving  his  right  to  a 
declaration  he  might  stay  the  proceedings  without  costs.  If 
the  relator  was  nonsuited  or  if  he  discontinued  or  if  a  ver- 
dict went  against  him,  the  respondent  was-  entitled  to  costs, 
but  not  if  he  succeeded  upon  demurrer,  such  case  not  being 

1  Gegge  v.  Jones.  Stra.  1149.  3  Bishop  of  "Winchester's  Case,  1 

2  St.  John's  College  v.  Todington,    Coke  Rep.,  edition  of  1826,  p.  535, 
Burr.  198.  note. 
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provided  for  by  the  statutes  regulating  costs  in  prohibi- 
tion.1 

§  800.  Such,  in  brief,  seems  to  have  been  the  common- 
law  method  of  procedure  when  the  aid  of  this  extraordinary 
remedy  was  invoked  to  restrain  the  usurpations  of  inferior 
courts.  Cumbrous  and  dilatory  as  it  necessarily  was,  it  yet 
aimed  at  the  preservation  of  the  rights  of  all  parties  con- 
cerned, and  was  specially  designed  for  the  twofold  purpose 
of  guarding  the  rights  of  the  party  restrained,  and  of  in- 
forming the  superior  court  of  all  questions  of  law  and  of 
fact  necessary  to  determine  whether  sufficient  cause  was  pre- 
sented for  the  exercise  of  its  extraordinary  jurisdiction. 
Unless  otherwise  regulated  by  statutes  and  codes  of  proced- 
ure, the  common-law  practice  as  here  delineated  is  believed 
to  be  still  applicable  in  this  country,  and  it  has  been  ex- 
pressly recognized  by  the  decisions  in  several  of  the  states.1 


Bishop  of  Winchester's  Case, 
note,  supra,  and  statutes  there 
cited.  Upon  the  granting  of  a 
writ  of  prohibition  restraining  pro- 
ceedings in  an  action  ponding  in  an 
inferior  court,  it  is  proper  to  tax 
the  costs  of  the  action  for  prohibi- 
tion against  the  plaintiff  in  the 
court  below,  as  the  real  party  in 
interest,  rather  than  against  the 
judge  of  the  court  against  whom 
the  writ  issues.  State  v.  Superior 
Court  of  King  Co.,  5  Wash.  518; 
Same  v.  Same,  6  Wash.  113. 

2  See  Ex  parti'  Williams,  4  Ark. 
537,  for  an  exhaust!  ve  resum6  of  the 
common-law  procedure  upon  writs 
of  prohibition,  as  well  as  approved 
forms  for  the  suggestion,  declara- 
tion, plea,  demurrer,  pleas  for  con- 
sultation, judgment  by  default,  writ 
of  prohibition,  and  writ  of  consul  t:i- 
tion.  See,  also,  for  forms  and  prece- 
dents of  the  various  pi. M. lings  in 
prohibition  known  to  the  common 
46 


law,  Bishop  of  Winchester's  Case,  1 
Coke  Rep.,  edition  of  1826,  p.  535; 
Croucher  v.  Collins,  1  Saund.  136^ 
Dolby  v.  Remington,  9  Ad.  &  E. 
(N.  S.)  179;  Duke  of  Rutland  v.  Bag- 
shaw,  14  Ad.  &  R  (N.  S.)  869;  6 
Wentworth's  Pleadings,  242  et  seq. 
The  common-law  procedure  has 
been  recognized  and  declarations 
in  prohibition  have  been  required 
in  the  following  American  cases: 
State  v.  Commissioners  of  Roads,  1 
Mills'  Const  Rep.  55;  State  v.  Hud- 
nail,  2  N.  &  M.  419;  Exparte  Rich- 
ardson, Harp.  808;  M'Kenna  v. 
Commissioners  of  Roads,  Ib.  881; 
Johnson  v.  Basquere,  1  Sp<  :n 
Johnson  v.  Boon,  Ib.268;  Warwick 
v.  Mayo,  15  Grat  528.  In  Ex pard- 
"\Villiams,  4  Ark.  537,  the  court, 
Dickinson,  J.,  after  r.  viewing  the 
common-law  doctrine  and  mode  of 
proceeding,  say,  page  545:  "  As  we 
li.-iv.- no  statute  upon  the  subject. 
the  common  law,  with  all  its  inci- 
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§  801.  The  more  serious  defects  in  the  common-law  method 
of  procedure  upon  applications  for  prohibition  were  rem- 
edied in  England  by  an  act  of  parliament,  1  Geo.  IY,  en- 
acted in  1831.  This  statute,  after  reciting  that  the  filing  of 
a  suggestion  of  record,  upon  applications  for  the  writ,  was 
productive  of  unnecessary  expense,  and  that  the  allegation 
of  contempt  in  the  declaration  was  an  unnecessary  form, 
declares  that  it  shall  not  be  necessary  to  file  a  suggestion 
upon  any  application  for  a  writ  of  prohibition,  and  that  the 
application  may  be  made  on  affidavits  only.  It  also  pro- 
vides that  in  case  the  party  applying  shall  be  directed  to 
declare  in  prohibition,  before  the  writ  issues,  his  declaration 
shall  be  expressed  to  be  in  his  behalf  only  and  not  in  behalf 
of  himself  and  the  crown,  and  that  it  shall  set  forth  in  a 
concise  manner  only  so  much  of  the  proceedings  in  the  court 


dents,  is  of  course,  as  far  as  appli- 
cable, in  force  here,  and  it  only  be- 
comes necessary  so  to  mould  the 
remedy  as  to  render  it  available 
under  our  system  of  jurisprudence, 
preserving  as  far  as  practicable  all 
its  common-law  attributes.  We  un- 
derstand, then,  that  a  party  wish- 
ing to  avail  himself  of  this  writ  in 
our  courts  must,  if  the  facts  are  not 
presented  by  the  record  of  the  in- 
ferior court,  make  the  proper  sug- 
gestion to  the  inferior  tribunal, 
setting  forth  all  the  material  facts 
on  which  he  relies,  with  the  proper 
allegations,  and;  if  the  facts  do  not 
appear  on  the  record,  verify  the 
truth  of  them  by  affidavit.  Upon 
the  presentation  of  the  suggestion 
a  rule  should  be  entered  upon  the 
opposite  party,  requiring  him  to 
show  cause  upon  a  given  day,  in 
court,  why  the  writ  should  not 
issue;  which  rule,  when  so  entered, 
and  served  upon  the  inferior  court 
and  the  party,  shall  stay  all  further 


proceedings  in  the  case;  and  the 
court  will  then,  in  their  discretion, 
make  it  absolute  or  discharge  it; 
and  if  the  former,  direct  the  party 
to  declare,  without  issuing  the  writ. 
If  the  defendant,  upon  the  sugges- 
tion being  presented,  admits  the 
facts,  the  rule  will  go  and  the  writ 
issue.  But  if  he  insists  upon  a  dec- 
laration, the  case  then  takes  its  or- 
dinary course  and  must  be  decided 
upon  demurrer,  or  plea  to  the  mer- 
its, and  the  writ  be  granted  or  the 
cause  remanded  to  its  original  ju- 
risdiction, to  be  there  proceeded  in 
and  determined.  As  it  is  a  qui  tarn 
action  under  our  statute,  a  bond 
for  costs  must  be  filed  before  or 
upon  the  filing  of  the  declaration, 
which  is  the  commencement  of  the 
action."  See,  also,  as  to  the  prac- 
tice in  prohibition,  South  Carolina 
Society  v.  Gurney,  3  Rich.,  S.  C. 
(N.  S.)  51;  Burch  v.  Hardwicke,  23 
Grat.  51;  Doughty  v.  Walker,  54 
Ga.  595. 
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below  as  may  be  necessary  to  show  the  ground  of  the  ap- 
plication, without  alleging  the  delivery  of  a  writ  or  any 
contempt,  and  shall  conclude  by  praying  that  a  writ  of  pro- 
hibition may  issue.  To  this  declaration  a  demurrer  may 
be  interposed,  or  such  matters  may  be  pleaded  by  way  of 
traverse  or  otherwise  as  may  be  necessary  to  show  that  the 
writ  should  not  issue,  concluding  with  a  prayer  that  the  writ 
may  not  issue.  Judgment  shall  thereupon  be  given  that  the 
writ  do  or  do  not  issue,  and  the  party  in  whose  favor  judg- 
ment is  given,  whether  upon  nonsuit,  verdict,  demurrer  or 
otherwise,  is  entitled  to  costs  and  judgment  for  the  same. 
In  ?aso  of  verdict  for  the  plaintiff  in  the  declaration,  it  shall 
be  lawful  for  the  jury  to  assess  damages,  for  which  judg- 
ment shall  also  be  given,  but  such  assessment  is  not  neces- 
sary  to  carry  costs.1 

§  802.  While  the  common-law  procedure  is  still  recog- 
nized and  enforced  in  some  of  the  states,  and  the  writ  will 
not  ordinarily  be  granted  in  such  states  without  first  requir- 
ing the  relator  to  declare  in  prohibition,  if  the  opposite  party 
insists  upon  a  declaration,  yet  the  reasons  for  requiring  this 
course  seem  to  bo  more  especially  applicable  to  cases  of 
prohibition  arising  in  courts  of  general  jurisdiction  and  not 
of  lust  resort.  And  when  the  proceedings  for  the  writ  are 
intituled  in  tho  highest  judicial  tribunal  of  a  stat«\ 
part  of  its  original  jurisdiction,  there  seems  to  be  I 
sity  for  a  declaration,  and  it  may  be  dispensed  with  when 
the  court  is  satisfied  that  the  substantial  merits  of  the  con- 
troversy are  fully  presented  by  the.  petition  and  an>\\< 

§803.  In  no  event  should  the  writ  lie  i:  ran  fed  without 
issuing  :l  j-ulo  to  show  cause,  in  order  that  the  respond- 
ent may  be  apprised  of  the  proceeding  and  of  its  object, 
and  if  it  clearly  appears  to  the  satisfaction  of  the  court  that 
there  is  no  ground  for  the  writ,  the  rule  to  show  cause  will 
not  issue.1  Nor  will  the  writ  bo  granted  to  stay  the 


M   (tea  IV,  cli.  21.  71  English  »Mayo  r.  .T.-im.  •*.  12  <Jr:it.  : 

Statutes  nt  LMI-.-C.  ID!.  purl                  r.    25  Ark.  507.     An.  I 

•'Supervisors    of    CnlprpiMT    v.  s'-e.  as  to  practice  in  grant  instil-' 

<i<>nvll,  20Qrat484  writ,  South   Carolina   Society  r. 
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ceedings  of  a  subordinate  court  upon  a  mere  suggestion  of 
its  want  of  jurisdiction,  without  affidavits  or  record  evidence 
of  the  fact,  and  when  the  matters  relied  upon  in  support  of 
the  application  are  not  apparent  upon  the  face  of  the  pro- 
ceedings, but  are  collateral  and  dehors  the  record,  they  should 
in  all  cases  be  verified  by  affidavit.1  Upon  the  return  to  the 
rule  to  show  cause  the  rule  is  made  absolute  or  is  discharged, 
as  may  seem  proper  to  the  court.2 

§  S03#.  A  declaration  in  prohibition  which  shows  that 
there  are  parties  interested  in  the  controversy  who  are  not 
made  parties  respondent  to  the  proceeding  is  demurrable 
upon  this  ground.3  But  when  a  motion  is  made  to  quash 
the  return  to  an  alternative  writ  of  prohibition,  upon  the 
ground  that  the  facts  set  forth  in  such  return  are  insufficient, 
the  motion  operates  as  a  demurrer  to  the  return  and  will  be 
carried  back  to  the  first  defective  pleading.  And  if,  in  such 
case,  the  relation  or  information  does  not  show  sufficient 
cause  for  issuing  the  writ,  it  will  be  quashed.4 

§  804.  Implicit  obedience  to  the  mandate  of  the  prohibi- 
tion is  exacted  in  all  cases,  it  being  a  high  prerogative  writ 
issuing  from  a  superior  to  an  inferior  jurisdiction.  The 
appropriate  process  to  punish  a  disobedience  or  unlawful 
interference  with  the  writ  is  by  attachment  for  contempt  of 
court,  to  be  enforced,  if  necessary,  by  fine  and  imprisonment.5 
And  the  courts  are  inclined  to  a  liberal  allowance  of  amend- 
ments to  the  attachment  proceedings,  such  amendments 
being  regarded  as  resting  entirely  within  their  discretion.6 

Gurney,  3  Rich.,  S.  C.  (N.  S.)  51.    If,  Buggin  v.  Bennett,  Burr.  2037;  Ex 

however,  the  officer  against  whom  parte  Williams,  4  Ark.  537. 

the  writ  is  sought  is  before  the  2  Mayo  v.  James,  12  Grat.  17. 

-court  upon  due  notice  and  the  en-  8  Armstrong  v.  County  Court,  15 

tire  record  is  before  the  court,  and  W.  Va.  190. 

the  matter  has  been  fully  argued  4  State  v.  Braun,  31  Wis.  600. 

upon  the  merits,  it  is  unnecessary  °  Howard  v.  Pierce,  38  Mo.  296; 

to  award  a  rule  nisi  before  grant-  State  v.  Hungerford,  8  Wis.  345;  3 

ing  the  writ    Ex  parte  Lyon,  60  Black  Com.   112,  113;  Com.  Dig., 

Ala.  650.  Prohibition,  L 

v.  Burton,   Cowp.  330;  6  State  v.  Hungerford,  8  Wis.  345. 
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But  while  there  may  be  doubt  as  to  the  propriety  of  a  judge 
proceeding  with  a  cause  after  he  has  been  notified  of  an  ap- 
plication for  a  writ  of  prohibition,  such  notice  does  not  oper- 
ate to  stay  proceedings.  And  the  court  may,  therefore, 
properly  decline  to  punish  him  for  contempt  for  proceeding 
after  such  notice  and  before  the  writ  is  granted.1  "When  an 
alternative  writ  of  prohibition,  directing  a  judge  of  an  infe- 
rior court  and  a  receiver  whom  he  has  appointed  to  desist 
from  further  interference  with  the  property  which  is  the 
subject-matter  of  the  receivership,  is  served  upon  the  re- 
spondents, if  the  receiver  continues  to  assert  possession  of 
the  property,  and  if  the  judge  neglects  to  take  any  proceed- 
ings to  compel  him  to  comply  with  the  order,  both  are 
guilty  of  contempt  in  disobeying  the  writ.  If,  however, 
they  have  acted  in  good  faith  and  under  the  advice  of  coun- 
sel, intending  no  disrespect  to  the  court,  such  circumstances 
may  properly  be  considered  in  imposing  punishment  for  the 
contempt.1 

i  Henry  v.  Steele,  28  Ark.  455.  'Havemeyer  «,  Superior  Court, 

87  CaL  267. 
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APPENDIX  A. 
STATUTE  OF  ANNE.    (9  ANNE,  CH.  20,  A.  D.  1710.) 

AN  ACT  for  rendering  the  proceedings  upon  writs  of  mandamus  and 
informations  in  the  nature  of  a  quo  warranto  more  speedy  and  ef- 
fectual; and  for  the  more  easy  trying  and  determining  the  rights 
of  offices  and  franchises  in  corporations  and  boroughs. 

I.  "Whereas  divers  persons  have  of  late  illegally  intruded 
themselves  into,  and  have  taken  upon  themselves  to  execute, 
the  offices  of  mayors,  bailiffs,  portreeves  and -other  offices, 
within  cities,  towns  corporate,  boroughs  and  places  within 
that  part  of  Great  Britain  called  England  and  "Wales;  and 
where  such  offices  were  annual  offices,  it  hath  been  found 
very  difficult,  if  not  impracticable,  by  the  laws  now  in  being, 
to  bring  to  a  trial  and  determination  the  right  of  such  per- 
sons to  the  said  offices  within  the  compass  of  the  year;  and 
where  such  offices  were  not  annual  offices  it  hath  been  found 
difficult  to  try  and  determine  the  right  of  such  persons  t«» 
such  offices,  before  they  have  done  divers  acts  in  their  said 
..Hires  prejudicial  to  the  peace,  order  and  good  government 
Avithin  such  cities,  towns  corporate,  boroughs  and  places, 
wherein  they  have  respectively  acted;  and  whereas  divers 
persons,  who  had  a  right  to  such  offices,  or  to  be  burgesses 
or  freemen  of  such  cities,  towns  corporate,  boroughs  or 
places,  have  either  been  illegally  turned  out  of  the  same,  01 
have  been  refused  to  be  admitted  thereto,  having  in  many 
of  the  said  cases  no  other  remedy  to  procure  themselves  to 
be  respectively  admitted  or  restored  to  their  said  offices  or 
franchises  of  being  burgesses  or  freemen  than  by  writs  of 
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mandamus,  the  proceedings  on  which  are  very  dilatory  and 
expensive,  whereby  great  mischiefs  have  already  ensued,  and 
more  are  likely  to  ensue,  if  not  timely  prevented ;  for  rem- 
edy whereof,  be  it  enacted  by  the  queen's  most  excellent 
majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  parlia- 
ment assembled,  and  by  the  authority  of  the  same,  that  from 
.and  after  the  first  day  of  Trinity  term,  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and  eleven,  where  any 
writ  of  mandamus  shall  issue  out  of  the  court  of  queen's 
bench,  the  courts  of  sessions  of  counties  palatine,  or  out  of 
-any  the  courts  of  grand  sessions  in  Wales,  in  any  of  the 
eases  aforesaid,  such  person  or  persons,  who  by  the  laws  of 
this  realm  are  required  to  make  a  return  to  such  writ  of 
mandamus,  shall  make  his  or  their  return  to  the  first  writ 
of  mandamus. 

II.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  from  and  after  the  said  first  day  of  Trinity  term,  as  often 
as  in  any  of  the  cases  aforesaid  any  writ  of  mandamus  shall 
issue  out  of  any  of  the  said  courts,  and  a  return  shall  be  made 
thereunto,  it  shall  and  may  be  lawful  to  and  for  the  person  or 
persons  suing  or  prosecuting  such  writ  of  mandamus,  to  plead 
to  or  traverse  all  or  any  the  material  facts  contained  within 
the  said  return;  to  which  the  person  or  persons  making 
such  return  shall  reply,  take  issue,  or  demur;  and  such  fur- 
ther proceedings,  and  in  such  manner,  shall  be  had  therein, 
for  the  determination  thereof,  as  might  have  been  had  if  the 
person  or  persons  suing  such  writ  had  brought  his  or  their 
action  on  the  case  for  a  false  return ;  and  if  any  issue  shall 
be  joined  on  such  proceedings,  the  person  or  persons  suing 
such  writ  shall  and  may  try  the  same  in  such  place  as  an 
issue  joined  in  such  action  on  the  case  should  or  might  have 
been  tried ;  and  in  case  a  verdict  shall  be  found  for  the  per- 
son or  persons  suing  such  writ,  or  judgment  given  for  him 
or  them  upon  a  demurrer,  or  by  nil  dicit,  or  for  want  of  a 
replication  or  other  pleading,  he  or  they  shall  recover  his  or 
their  damages  and  costs  in  such  manner  as  he  or  they  might 
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luive  done  in  such  action  on  the  case  as  aforesaid ;  such  costs 
and  damages  to  be  levied  by  capias  ad  8at>'*r'x--''  mix.,,  . 
facias,  or  elegit;  and  a  peremptory  writ  of  mandamus  shall 
be  granted  without  delay,  for  him  or  them  for  whom  judg- 
ment shall  be  given,  as  might  have  been,  if  such  return  had 
been  adjudged  insufficient;  and  in  case  judgment  shall  be 
given  for  the  person  or  persons  making  such  return  to  such 
writ,  he  or  they  shall  recover  his  or  their  costs  of  suit  to  be 
levied  in  manner  aforesaid. 

III.  Provided  always,  that  if  any  damage  shall  be  recov- 
ered by  virtue  of  this  act  against  any  such  person  or  per- 
sons making  such  return  to  such  writ,  as  aforesaid,  he  or 
they  shall  not  be  liable  to  be  sued  in  any  other  action  or 
suit  for  the  making  such  return;  any  law,  usage  or  custom 
to  the  contrary  thereof  in  anywise  notwithstanding. 

IV.  And  be  it  further  enacted  by  the  authority  afore- 
said,  that  from  and  after  the  said  first  day  of  Trinity  term, 

>eany  person  or  persons  shall  usurp,  intrude  into,  or  un- 
lawfully hold  and  execute  any  of  the  said  offices  or  franchises, 
it  shall  and  may  be  lawful  to  and  for  the  proper  officer 

'•h  of  the  said  respective  courts,  with  the  leave  of  the 
said  courts  respectively,  to  exhibit  one  or  more  information 
or  informations  in  the  nature  of  a  quo  warranto,  at  the  re- 
lation of  any  person  or  persons  desiring  to  sue  or  prosecute 
the  same,  and  who  shall  bo  mentioned  in  such  information 
or  informations  to  be  the  relator  or  relators  against 
person  or  persons  so  usurping,  intruding  into,  or  unlawfully 
holding  ami  executing  any  of  tin;  said  ollices  or  fran. •: 
and  to  proceed  therein  in  such  manner  as  is  usual  in 
of  information  in  tho  nature  of  a  <juo  warranto;  and  if  it 
shall   appear  to  tho  said  respective   c..urts,  that  the  several 
rights  of  divers  persons  to  the  said  "Ilicc-,  (,r  franchises  may 
properly  he  determined  on  one  information,  it  shall  and  may 
IM-   lawful    for  tho   said    respective  courts   to  give   lea 
exhibit  one  such  information   against  several  persons,  in 
older  to  try  their  respective  rights  to  such  offices  or  fran- 
chises, and  such  person  or  persons  against  \\  hom  such  infor- 
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mation  or  informations  in  the  nature  of  a  quo  warranto 
shall  be  sued  or  prosecuted  shall  appear  and  plead  as  of  the 
same  term  or  sessions  in  which  the  said  information  or  in- 
formations shall  be  filed,  unless  the  court  where  such  infor- 
mation shall  be  filed  shall  give  further  time  to  such  person 
or  persons  against  whom  such  information  shall  be  exhibited 
to  plead ;  and  such  person  or  persons  who  shall  sue  or  pros- 
ecute such  information  or  informations  in  the  nature  of  a 
quo  warranto  shall  proceed  thereupon  with  the  most  con- 
venient speed  that  may  be;  any  law  or  usage  to  the  con- 
trary thereof  in  anywise  notwithstanding. 

Y.  And  be  it.  further  enacted  and  declared  by  the  au- 
thority aforesaid,  that  from  and  after  the  said  first  day  of 
Trinity  term,  in  case  any  person  or  persons  against  whom 
any  information  or  informations  in  the  nature  of  a  quo  war- 
ranto shall  in  any  of  the  said  cases  be  exhibited  in  any  of  the 
said  courts,  shall  be  found  or  adjudged  guilty  of  an  usurpa- 
tion, or  intrusion  into,  or  unlawfully  holding  and  executing 
any  of  the  said  offices  or  franchises,  it  shall  and  may  be  law- 
ful to  and  for  the  said  courts  respectively  as  well  to  give 
judgment  of  ouster  against  such  person  or  persons,  of  and 
from  any  of  the  said  offices  or  franchises,  as  to  fine  such  per- 
son~or  persons  respectively,  for  his  or  their  usurping,  intrud- 
ing into,  or  unlawfully  holding  and  executing  any  of  the 
said  offices  or  franchises ;  and  also  it  shall  and  may  be  law- 
ful to  and  for  the  said  courts  respectively  to  give  judgment 
that  the  relator  or  relators,  in  such  information  named,  shall 
recover  his  or  their  costs  of  such  prosecution ;  and  if  judg- 
ment shall  be  given  for  the  defendant  or  defendants  in  such 
information,  he  or  they  for  whom  such  judgment  shall  be 
given  shall  recover  his  or  their  costs  therein  expended  against 
such  relator  or  relators;  such  costs  to  be  levied  in  manner 
aforesaid. 

VI.  And  be  it  further  enacted  and  declared  by  the  au- 
thority aforesaid,  that  it  shall  and  may  be  lawful  to  and  for 
the  said  courts  respectively  to  allow  to  such  person  or  per- 
sons respectively,  to  whom  any  writ  of  mandamus  shall  bo 
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directed,  or  against  whom  any  information  in  the  nature  of 
a  quo  warranto,  in  any  of  the  cases  aforesaid,  shall  be  sued 
or  prosecuted,  or  to  the  person  or  persons  who  shall  sue  or 
prosecute  the  same,  such  convenient  time  respectively,  to 
make  a  return,  plead,  reply,  rejoin,  or  demur,  as  to  the  said 
courts  respectively  shall  seem  just  and  reasonable;  anything 
herein  contained  to  the  contrary  thereof  in  anywise  not- 
withstanding. 

VII.  And  be  it  further  enacted  by  the  authority  afore- 
said, that  after  the  said  first  day  of  Trinity  term,  an  act 
made  in  the  fourth  year  of  her  majesty's  reign,  entitled 
"  An  act  for  the  amendment  of  the  law,  and  the  better  ad- 
vancement of  justice  and  all  the  statutes  of  jeofayles,  shall 
be  extended  to  all  writs  of  *  mandamus,  and  informations  in 
nature  of  a  quo  warranto,  and  proceedings  thereon,  for  any 
the  matters  in  this  act  mentioned.'  " 


APPENDIX  B. 
STATUTE  OF  VICTORIA.    (6  &  7  VICT.,  Cm  67,  AUGUST  22,  1843.) 

AN  ACT  to  enable  parties  to  sue  out  and  prosecute  writs  of  error  in 
certain  cases  upon  the  proceeding  on  writs  of  mandamus. 

I.  Whereas  writs  of  mandamus  are  issued  by  her  majesty's 
court  of  queen's  bench  and  the  courts  of  the  counties  palatine, 
and  the  application  for  the  same  must  now  be  made  in  those 
courts  respectively  alone:  And  whereas  writs  of  mandamus 
are  frequently  awarded,  and  often  in  cases  of  considerable 
importance,  and  the  practice  of  issuing  such  writs  hath  of 
late  very  much  increased :  And  whereas  it  is  expedient  that 
parties  interested  in  the  issuing  of  or  in  the  proceedings  upon 
such  writs,  respectively,  shall  be  enabled  in  certain  cases  to 
have  the  judgments  and  decisions  of  the  said  court  of  queen's 
bench,  and  courts  of  the  counties  palatine,  respectively,  in 
respect  of  the  said  writs  and  of  the  proceedings  thereon, 
reviewed  by  a  court  of  error,  if  they  shall  so  think  fit,  and 
that  a  certain  mode  of  effecting  the  same  shall  be  ordained 
and  established :  And  whereas  by  a  certain  act  made  and 
passed  in  the  ninth  year  of  the  reign  of  Queen  Anne,  entitled 
"An  act  for  rendering  the  proceedings  upon  writs  of  man- 
damus and  informations  in  the  nature  of  a  quo  warranto  more 
speedy  and  effectual,  and  for  the  more  easy  trying  and  deter- 
mining the  rights  of  offices  and  franchises  in  corporations  and 
boroughs,"  it  was  enacted,  amongst  other  things,  that  in  cer- 
tain cases  therein  mentioned,  when  a  writ  of  mandamus  should 
issue,  and  a  return  should  be  made  thereunto,  it  should  be 
lawful  for  the  person  suing  or  prosecuting  such  writ  to  plead 
to  or  traverse  all  or  any  of  the  material  facts  contained  within 
the  said  return,  to  which  the  person  making  such  return 
should  reply,  take  issue,  or  demur,  and  such  further  proceed- 
ings in  such  manner  should  be  had  therein,  for  the  determi- 
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nation  thereof,  as  might  have  been  had,  if  the  person  suing 
such  writ  had  brought  his  action  on  the  case  for  a  false  return : 
And  whereas  by  an  act  passed  in  the  first  year  of  the  reign, 
of  the  late  King  William  the  Fourth,  the  said  provision  here- 
inbefore mentioned  of  the  said  herein  first-recited  act  was 
extended  to  writs  of  mandamus  in  all  other  cases,  and  to  the 
proceedings  thereon:  And  whereas  in  neither  of  the  said 
recited  acts,  nor  in  any  other  act,  is  any  power  or  authority 
given  to  the  person  prosecuting  such  writ  of  mandamus  to 
demur  to  the  return  made  to  any  such  writ,  so  that  the  decis- 
ion of  the  said  courts  respectively,  as  to  the  validity  of  such 
return,  could  be  reviewed  by  a  court  of  error;  for  remedy 
whereof,  therefore :  Be  it  enacted  by  the  queen's  most  excel- 
lent majesty,  by  and  with  the  advice  and  consent  of  the  lords- 
spiritual  and  temporal,  and  commons,  in  this  present  parlia- 
ment assembled,  and  by  the  authority  of  the  same,  that  in  all 
cases  in  which  the  person  prosecuting  any  such  writ  hereto- 
fore issued,  or  hereafter  to  be  issued,  shall  wish  or  intend  to 
object  to  the  validity  of  any  return  already  made  or  hereafter 
to  be  made  to  the  same,  he  shall  do  so  by  way  of  demurrer  to 
the  same,  in  such  and  the  like  manner  as  is  now  practiced  and 
u-ed  in  the  courts  hereinbefore  mentioned  respectively  in  per- 
sonal actions;  and  thereupon  the  said  writ  and  return  and  tho 
said  demurrer  shall  be  entered  upon  record  in  the  said  courts 
respectively,  and  such  and  the  like  further  proceedings  shall 
be  thereupon  had  and  taken  as  upon  demurrer  to  pleadings 
in  personal  actions  in  the  said  courts  respectively;  and  the 
said  courts  respectively  shall  thereupon  adjudge,  either  that 
the  said  return  is  valid  in  law,  or  that  it  is  not  valid  in  la\v.  or 
that  the  writ  of  mandamus  is  not  valid  in  law;  and  if  they 
adjudge  that  the  said  writ  is  valid'in  la\v,  Imt  that  the  return 
thereto  is  not  valid  in  law,  then  and  in  every  such  case  they 
shall  also  liy  their  said  judgment  award  that  a  peremptory 
mandamus  shall  issue  in  their  In-half,  arid  thereupon  such  per- 
emptory writ  of  mandamus  may  bo  sued  out  and  i 
accordingly,  at  any  time  after  four  days  from  the  signing  of 
tho  said  judgment;  and  it  shall  be  lawful  for  the  said  courts 
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respectively,  and  they  are  hereby  required,  in  and  by  their 
said  judgment,  to  award  costs  to  be  paid  to  the  party  in 
whose  favor  they  shall  thereby  decide  by  the  other  party  or 
parties. 

II.  And  be  it  enacted,  that  whenever  any  such  judgment 
as  is  hereinbefore  mentioned  shall  be  given,  or  whenever 
issue  in  fact  or  in  law  shall  be  joined  upon  any  pleadings  in 
pursuance  of  the  said  recited  acts,  or  either  of  them,  and 
judgment  shall  be  given  thereon  by  any  of  the  courts  afore- 
said, it  shall  be  lawful  for  any  party  to  the  record  in  any  of 
such  cases,  who  shall  think  himself  aggrieved  by  such  judg- 
ment, to  sue  out  and  prosecute  a  writ  of  error,  for  the  pur- 
pose of  reversing  the  same,  in  such  manner  and  to  such  court 
or  courts  as  a  party  to  any  personal  action  in  the  said  court 
may  now  sue  out  and  prosecute  a  writ  of  error  upon  the 
judgment  in  such  action-;  and  such  and  the  like  proceedings 
shall  thereupon  be  had  and  taken,  and  such  costs  awarded, 
as  in  ordinary  cases  of  writs  of  error  upon  judgments  of  the 
said  courts  respectively  in  personal  actions;  and  if  the  judg- 
ment of  such  court  be  reversed  by  the  court  of  error,  the 
said  court  of  error  shall  thereupon  by  their  judgment  not 
only  reverse  the  same,  but  shall  also  in  addition  thereto  give 
the  same  judgment  which  the  court  whose  judgment  is  so 
reversed  ought  to  have  given  in  that  behalf;  and  if  by  their 
said  judgment  they  shall  award  that  a  peremptory  writ  of 
mandamus  shall  issue,  the 'same  shall  and  may  accordingly 
be  issued  by  the  proper  officer  in  the  office  from  which  such 
writs  issue,  as  the  case  may  be,  upon  production  to  him 
of  an  office  copy  of  the  said  judgment  of  the  court  of  error, 
Avhich  shall  be  his  authority  and  warrant  for  so  doing: 
Provided  always,  that  bail  in  error  to  the  amount  of  fifty 
pounds,  or  such  other  sum  as  may  by  any  rule  of  practice 
be  appointed  as  hereinafter  provided,  shall  be  duly  put  in 
within  four  days  after  the  allowance  of  the  said  writ  of 
error,  and  the  same  shall  afterwards  be  duly  perfected,  ac- 
cording to  the  practice  of  the  court  wherein  the  said  orig- 
inal judgment  was  given,  otherwise  the  plaintiff  in  error 


APPENDIX   B.  769 

shall  be  deemed  to  have  abandoned  his  writ  of  error,  and 
the  same  shall  not  be  further  prosecuted. 

III.  And  be  it  enacted,  that  no  action,  suit  or  any  other 
proceeding  shall  be  commenced  or  prosecuted  against  any 
person  or  persons  whatsoever  for  or  by  reason  of  anything 
done  in  obedience  to  any  peremptory  writ  of  mandamus, 
issued  by  any  court  having  authority  to  issue  writs  of  man- 
<l;imus. 

IV.  And  be  it  enacted,  that  the  said  courts  of  error,  who 
are  hereby  empowered  to  take  cognizance  of  the  matters 
aforesaid,  may  make,  and  they  are  hereby  directed  to  make, 
from  time  to  time,  and  as  often  as  they  shall  see  occasion, 
such  rules  of  practice  in  reference  to  the  said  application 
and  the  proceedings  thereon,  and  in  reference  to  the  writs 
of  error  hereinbefore  mentioned  and  the  proceedings  thereon, 
and  the  amount  of  bail  to  be  taken,  as  the  said  courts  re- 
spectively may  deem  necessary  to  effectuate  the  intention, 
of  this  act  in  relation  to  the  same  respectively. 

49 
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COMMON-LAW  PROCEDURE  ACT.    (17  &  18  Vicr.,  CH.  125,  AUGUST 

12,  1854.) 

LXYIII.  The  plaintiff  in  any  action  in  any  of  the  supe- 
rior courts,  except  replevin  and  ejectment,  may  indorse  upon 
the  writ  and  copy  to  be  served  a  notice  that  the  plaintiff 
intends  to  claim  a  writ  of  mandamus;  and  the  plaintiff  may 
thereupon  claim  in  the  declaration,  either  together  with  any 
other  demand  which  may  now  be  enforced  in  such  action,  or 
separately,  a  writ  of  mandamus  commanding  the  defendant 
to  fulfill  any  duty  in  the  fulfillment  of  which  the  plaintiff  is 
personally  interested. 

LXIX.  The  declaration  in  such  action  shall  set  forth 
sufficient  grounds  upon  which  such  claim  is  founded,  and 
shall  set  forth  that  the  plaintiff  is  personally  interested 
therein,  and  that  he  sustains  or  may  sustain  damage  by  the 
non-performance  of  such  duty,  and  that  performance  thereof 
has  been  demanded  by  him,  and  refused  or  neglected. 

LXX.  The  pleadings  and  other  proceedings  in  any  action 
in  which  a  writ  of  mandamus  is  claimed  shall  be  the  same 
in  all  respects,  as  nearly  as  may  be,  and  costs  shall  be  recov- 
erable by  either  party,  as  in  an  ordinary  action  for  the  re- 
covery of  damages. 

LXXL  In  case  judgment  shall  be  given  to  the  plaintiff 
that  a  mandamus  do  issue,  it  shall  be  lawful  for  the  court 
in  which  such  judgment  is  given,  if  it  shall  see  fit,  besides 
issuing  execution  in  the  ordinary  way  for  the  costs  and 
damages,  also  to  issue  a  peremptory  writ  of  mandamus  to 
the  defendant,  commanding  him  forthwith  to  perform  the 
duty  to  be  enforced. 

LXXII.  The  writ  need  not  recite  the  declaration  or  other 
proceedings  or  the  matter  therein  stated,  but  shall  simply 
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command  the  performance  of  the  duty,  and  in  other  respects 
shall  be  in  the  form  of  an  ordinary  writ  of  execution,  except 
that  it  si i all  be  directed  to  the  party  and  not  to  the  sheriff, 
and  may  be  issued  in  term  or  vacation,  and  returnable  forth- 
with; and  no  return  thereto,  except  that  of  compliance, 
shall  be  allowed,  but  time  to  return  it  may,  upon  sufficient 
<r rounds,  be  allowed  by  the  court  or  a  judge,  either  with  or 
without  terms. 

LXXIII.  The  writ  of  mandamus  so  issued  as  aforesaid 
shall  have  the  same  force  and  effect  as  a  peremptory  writ 
of  mandamus  issued  out  of  the  court  of  queen's  bench,  and 
in  case  of  disobedience  may  be  enforced  by  attachment. 

LXXIY.  The  court  may,  upon  application  by  the  plaint- 
iff, besides  or  instead  of  proceeding  against  the  disobedient 
party  by  attachment,  direct  that  the  act  required  to  be  done 
may  be  done  by  the  plaintiff,  or  some  other  person  appointed 
by  the  court,  at  the  expense  of  the  defendant;  and  upon  the 
act  being  done,  the  amount  of  such  expense  may  be  ascer- 
tained by  the  court,  either  by  writ  of  inquiry  or  reference 
to  a  master,  as  the  court  or  a  judge  may  order;  and  the 
court  may  order  payment  of  the  amount  of  such  exp 
and  costs,  and  enforce  payment  thereof  by  execution. 

LXXV.  Nothing  herein  contained  shall  take  away  the 
jurisdiction  of  the  court  of  queen's  bench  to  grant  writs  of 
mandamus;  nor  shall  any  writ  of  mandamus  issued  out  of 
that  court  lie  invalid  by  reason  of  the  right  of  the  prosecutor 
to  proceed  by  action  for  mandamus  under  this  act. 

I. XXVI.  Up"'1  application  by  motion  for  any  writ  of 
mandamus  in  the  court  of  queen's  bench,  the  rule  may  in  all 
lie  absolute  in  the  first  instance,  if  the  e«>urt  shall  think 
lit,  ami  the  writ  may  bear  teste  on  the  (lay  of  its  issuing 
and  may  lie  made  returnable  forthwith,  whether  in  term  or 
in  vacation,  but  time  may  In;  allowed  to  return  it,  by  the 
c.tiirt  or  a  jud^e,  either  with  or  without  terms. 

LXX  VII.     The  provisions  of  "  the  common-law  procedure 
act  of  L852,"  and  of  this  act,  so  far  as  they  are  applicable, 
shall  apply  to  the  pleadings  and  proceedings  upon  a  pn 
tivo  writ  of  mandamus  issued  by  the  court  of  queen's  bench. 


APPENDIX  D. 

STATUTE  OF  GLOUCESTER.   (6  EDW.  L,  CH.  2,  A.  D.  1278.) 

A  STATUTE  OP  Quo  WARRANTO,  made  at  Gloucester,  Anno  6  Edw.  I. 
Claiming  and  using  of  liberties,  and  causes  to  seize  them  into  the 
king's  hands.  Complaint  of  officers. 

I.  The  year  of  our  Lord  MCCLXXYIII,  the  sixth  year 
of  the  reign  of  King  Edward,  at  Gloucester,  in  the  month 
of  August,  the  king  himself  providing  for  the  wealth  of  his 
realm,  and  the  more  full  administration  of  justice,  as  to  the 
office  of  a  king  belongeth  (the  more  discreet  men  of  the 
realm,  as  well  of  high  as  of  low  degree,  being  called 
thither),  it  is  provided  and  ordained,  that  whereas  the  realm 
of  England,  in  divers  cases,  as  well  upon  liberties  as  other- 
wise, wherein  the  law  failed,  to  avoid  the  grievous  damages 
and  innumerable  disherisons  that  the  default  of  the  law  did 
bring  in,  had  need  of  divers  helps  of  new  laws,  and  certain 
new  provisions,  these  provisions,  statutes  and  ordinances 
underwritten  shall  from  henceforth  be  straitly  and  inviola- 
bly observed  of  all  the  inhabitants  of  his  realm.  And 
whereas  prelates,  earls,  barons,  and  other  of  our  realm  that 
claim  to  have  divers  liberties,  which  to  examine  and  judge, 
the  king  hath  prefixed  a  day  to  such  prelates,  earls,  barons 
and  others,  it  is  provided  and  likewise  agreed  that  the  said 
prelates,  earls,  barons  and  others  shall  use  such  manner  of 
liberties  after  the  form  of  the  writ  here  following : 

[II.  Rex  vie'  salutem.  Cum  nuper  in  paiiiamento  nostro 
apud  westmonasterium,  per  nos  &  concilium  nostrum  pro- 
visum  sit  &  proclamatum,  quod  prelati,  comites,  barones,  & 
alii  de  regno  nostro,  qui  diversas  libertates  per  chartas  pro- 
genitorum  nostrorum  regum  anglioe  habere  clamant,  ad  quas 
examinandas  &  judicandas  diem  praefixerimus  in  eodem 
parliamento,  libertatibus  illis  taliter  uterentur,  quod  nihil 
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sibi  per  usurpationem  seu  occupationem  accrescerent,  nee 
aliquid  super  nos  occuparent.  Tibi  precipimus,  quod  crimes 
illos  de  comitatu  tuo  libertatibus  suis,  quibus  hujusque  ra- 
tionabiliter  usi  sunt,  uti  &  gandere  permittas  in  forma  prae- 
dicta,  usque  ad  proximum  adventum  nostrum  per  comitatum 
praedictum,  vel  usque  ad  proximum  adventum  justiciariorum 
itinerantum  ad  omnia  placita  in  comitatu,  vel  donee  aliud 
indepraeceperimus:  salvo  semper  jure  nostro  cum  inde  loqui 
voluerimus.  Teste,  etc.] 

III.  In  like  manner,  and  in  the  same  form,  writs  shall  be 
directed  to  sheriffs  and  other  bailiffs  for  every  demandant, 
and  the  form  shall  be  changed  after  the  diversity  of  the  lib- 
erty which  any  man  claimeth  to  have,  in  this  wise: 

[IY.  Rex  vie'  salutem.  Praecipimus  tibi,  quod  per  totam 
ballivam  tuam  videlicet,  tarn  in  civitatibus,  quam  in  burgis, 
&  aliis  villis  mercatoriis,  &  alibi,  publice  proclamari  fnrias, 
quod  omnes  illi  qui  aliquas  libertates  per  chartas  progent- 
torum  nostrorum  regum  anglire  vel  alio  modo,  habere  cla- 
mant, sint  coram  justiciajiis  nostris  ad  primair  assisam,  cum 
inpartes  illas  venerint,  ad  ostendendum  quomodohujusmodi 
libertates  habere  clamant,  &  quo  warranto,  &  tu  ipse  sis 
ibidem  personaliter  una  cum  ballivis  &  ministris  ad  certifi- 
es n<  him  ipsas  justiciaries  super  his  &  aliis  negotiis  illud  tan- 
gentibus.] 

V.  This  clause  of  liberties,  that  beginneth  in  this  v 
Precipimus  tibi,  quod  publice  proclamari  facias,  etc.,  is  put 
in  the  writ  of  common  summons  of  the  justices  in  eyre,  and 
shall  have  a  premonition  by  the  space  of  forty  days,  as  the 
common  summons  hath;  so  that  if  any  party  that  clainirth 
to  have  a  liberty  be  before  the  king,  he  shall  not  be  in  de- 
fault before  any  justices  in  their  circuits;  for  the  king  of 
his  special  grace  hath  granted  that  he  will  save  that  party 
harmless  as  concerning  that  ordinance.  And  if  the  same 
party  be  impleaded  upon  such  manner  of  liberties  before 
one  or  more  of  the  foresaid  just  ins,  the  same  justices  be- 
fore whom  the  party  is  implradrd  shall  save  him  harmless 
before  the  other  justices,  and  so  shall  the  king  also 
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him,  when  it  shall  appear  by  the  justices  that  so  it  was  in 
plea  before  them  as  is  aforesaid.  And  if  the  foresaid  party 
be  afore  the  king,  so  that  he  can  not  be  the  same  day  afore 
the  said  justices  in  their  circuits,  the  king  shall  save  that 
party  harmless  before  the  foresaid  justices  in  their  circuits 
for  the  day  whereas  he  was  before  the  king.  And  if  he  do 
not  come  in  at  the  same  day,  then  those  liberties  shall  be 
taken  into  the  king's  hands  in  name  of  distress,  by  the  sher- 
iff of  the  place,  so  that  they  shall  not  use  them  until  they 
come  to  answer  before  the  justices;  and  when  they  do  come 
in  by  distress,  their  liberties  shall  be  reple vised  (if  they  de- 
mand them),  in  the  which  replevins  they  shall  answer  im- 
mediately after  the  form  of  the  writ  aforesaid ;  and  if  per- 
case  they  will  challenge,  and  say  that  they  are  not  bounden 
to  answer  thereunto  without  an  original  writ,  then  if  it  may 
appear  by  any  mean  that  they  have  usurped  or  occupied 
any  liberties  upon  the  king,  or  his  predecessors,  of  their  own 
head  or  presumption,  they  shall  be  commanded  to  answer 
incontinent  without  writ,  and  moreover  they  shall  have  such 
judgment  as  the  court  of  our  lord  the  king  will  award ;  and 
if  they  will  say  farther  that  their  ancestors  died  seized 
thereof,  they  shall  be  heard,  and  the  truth  shall  be  inquired 
incontinent,  and  according  to  that  judgment  shall  be  given ; 
and  if  it  appear  that  their  ancestors  died  seized  thereof, 
then  the  king  shall  award  an  original  out  of  the  chancery 
in  this  form :  [Rex  vie'  salutem.  Sum'  per  bonos  summon' 
talem,  quod  sit  coram  nobis  apud  talem  locum  in  proximo 
adventu  nostro  in  com'  praedict'  vel  coram  justiciaries  nostris 
ad  proximam  assisam,  cum  in  partes  illas  venerint,  osten- 
surus  quo  warranto  tenet  visum  francipleg'  in  manerio  suo 
de  N.  vel  sic,  quo  warranto  tenet  hundredum  de  S.  in  com' 
praedict' ;  vel,  quo  warranto  clamat  habere  thelonium  pro 
se  &  haeredibus  suis  per  totum  regnum  nostrum ;  &  habeas 
ibi  hoc  breve.  Teste,  etc.]  And  if  they  come  in  at  the 
same  day,  they  shall  answer,  and  replication  and  rejoinder 
shall  be  made ;  and  if  they  do  not  come,  nor  be  essoined  be- 
fore the  king,  and  the  king  do  tarry  longer  in  the  same 
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shire,  the  sheriff  shall  be  commanded  to  cause  them  to  ap- 
pear the  fourth  day;  at  which  day,  if  they  come  not,  and 
the  king  be  in  the  same  shire,  such  order  shall  be  taken  as 
in  the  circuit  of  justices;  and  if  the  king  depart  from  the 
same  shire,  they  shall  be  adjourned  unto  short  days,  and 
shall  have  reasonable  delays  according  to  the  discretion  of 
the  justices,  as  it  is  used  in  personal  actions.  Also  the  jus- 
tices in  eyre  in  their  circuits  shall  do  according  to  the  fore- 
said  ordinance,  and  according  as  such  manner  of  pleas  ought 
to  be  ordered  in  the  circuit.  Concerning  complaints  made 
and  to  be  made  of  the  king's  bailiffs,  and  of  other,  it  shall 
be  done  according  to  the  ordinance  made  before  thereupon, 
and  according  to  the  inquests  taken  thereupon  heretofore ; 
and  the  clause  subscribed  shall  be  put  in  a  writ  of  common 
summons  in  the  circuit  of  the  justices  assigned  to  common 
pleas  directed  to  the  sheriff,  etc.,  and  that  shall  be  such: 
[Rex  vie'  salutem.  Praecipimus  tibi,  quod  publice  procla- 
inari  facias,  quod  omnes  conquerentes,  seu  conqueri  volentes, 
lam  de  ministris  &  aliis  ballivis  nostris  quibuscunque,  quani 
de  ministris  &  ballivis  aliorum  quorumcunque,  &  aliis,  ven- 
iant  coram  justiciaries  nostris  ad  primam  assisam,  ad  quas- 
cunque  querimonias  suas  ibidem  ostendendas,  &  competentes 
emendas  inde  recipiendas  secundum  legem  &  consuetudinem 
regni  nostri,  &  juxta  ordinationem  per  nos  inde  factam,  & 
juxta  tenorem  statutorum  nostrorum,  &  juxta  articulos 
iisdem  justiciariis  nostris  inde  traditos,  prout  praedicti  jus- 
ticiarii  tibi  scire  faciant  ex  parte  nostra.  Teste  nieipso,  etc., 
decimo  die  deceinbris,  anno  regni  nostris,  etc.] 


APPENDIX  E. 

STATUTE   DE    QUO   WARRANTO   NOVUM.    (18   EDW.   I,   ST.  2, 

A.  D.  1290.) 

THE  STATUTE  OP  Quo  WARRANTO,  made  Anno  18  Edw.  I,  Stat  2,  and 
Anno  Dom,  1290.  How  they  shall  hold  their  liberties  which  claim 
them  by  prescription  or  grant  A  quo  warranto  shall  be  pleaded 
and  determined  before  justices  in  eyra 

I.  Forasmuch  as  writs  of  quo  warranto,  and  also  judg- 
ments given  upon  pleas  of  the  same,  were  greatly  delayed, 
because  the  justices  in  giving  judgment  were  not  certified  of 
the  king's  pleasure  therein;  our  lord,  the  king,  at  his  parlia- 
ment holden  at  Westminster,  after  the  feast  of  Easter,  the 
eighteenth  year  of  his  reign,  of  his  special  grace,  and  for  the 
affection  that  he  beareth  unto  his  prelates,  earls  and  barons, 
and  other  of  his  realm,  hath  granted,  that  all  under  his  alle- 
giance, whatsoever  they  be,  as  well  spiritual  as  other,  which 
can  verify  by  good  enquest  of  the  country,  or  otherwise,  that 
they  and  their  ancestors  or  predecessors  have  used  any  man- 
ner of  liberties,  whereof  they  were  impleaded  by  the  said 
writs,  before  the  time  of  King  Eichard,  our  cousin,  or  in  all 
his  time,  and  have  continued  hitherto  (so  that  they  have  not 
misused  such  liberties),  that  the  parties  shall  be  adjourned 
further  unto  a  cer-day  reasonable  before  the  same  justices, 
within  the  which  they  may  go  to  our  lord,  the  king,  with  the 
record  of  the  justices,  signed  with  their  seal,  and  also  return ; 
and  our  lord,  the  king,  by  his  letters  patents,  shall  confirm 
their  estate.  And  they  that  can  not  prove  the  seisin  of 
their  ancestors  or  predecessors  in  such  manner  as  is  before 
declared,  shall  be  ordered  and  judged  after  the  law  and  cus- 
tom of  the  realm ;  and  such  as  have  the  king's  charter  shall 
be  judged  according  to  their  charters. 
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II.  Moreover,  the  king  of  bis  special  grace  hath  granted, 
that  all  judgments  that  are  to  be  given  in  pleas  of  quo  war- 
ranto,  by  his  justices  at  Westminster,  after  the  foresaid 
Easter,  for  our  lord,  the  king,  himself,  if  the  parties  grieved 
will  come  again  before  the  king,  he  of  his  grace  shall  give 
them  such  remedy  as  before  is  mentioned.  Also,  our  said 
lord,  the  king,  hath  granted,  for  sparing  of  the  costs  and 
expenses  of  the  people  of  his  realm,  that  pleas  of  quo  war- 
ranto  from  henceforth  shall  be  pleaded  and  determined  in 
the  circuit  of  the  justices,  and  that  all  pleas  now  depending 
shall  be  adjourned  into  their  own  shires,  until  the  coming  of 
the  justices  into  those  parts. 


INDEX  TO  PART  FIRST. 


MANDAMUS. 


INDEX  TO  PART  FIRST. 


MANDAMUS, 
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ABATEMENT,  Swrnow 
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ABSTRACTS  OF  TITLE, 

mandamus  in  aid  of  makers  of     ••••••••••  74a 
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errors  in,  mandamus  to  correct    .•••••••••  101 

of  publio  officer,  mandamus  refused  to  compel  auditing  of     •  109 

ACTION  ON  THE  CASE, 

no  bar  to  relief  by  mandamus  against  publio  officer      •    •    .  17 

ADMINISTRATION, 

mandamus  refused  for  .•••••••••     171, 181,  260 

ADVERTISING, 

of  municipal  corporation,  writ  refused  to  designate  newspaper  48 

AFFIDAVIT, 

in  support  of  mandamus  to  restore  attorney  to  office    .    .    .  221 

application  verified  by 507 

by  one  of  several  relators    ...•••• 508 

omission  in  writ  not  supplied  by..........  608 

should  not  be  entitled     .............  50!) 

not  allowed  as  replication  to  return  .........  510 

amendments  to,  not  allowed 520 

AGREEMENT.    (See  CONTRACTS.) 
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effect  of  demurrer  to 440 
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ALTERNATIVE  MANDAMUS  —  Continued.  SECTION 

open  to  visual  modes  of  pleading •••».  451 

plea  in  abatement  to 452 

defects  in  substance  in,  when  taken  advantage  of    .    ,     .     .  454 

return  to 457-487 

granting  or  refusing  of,  not  subject  to  appeal  or  writ  of  error  612 

can  not  be  issued  by  clerk  of  court .     .     .  613 

service  of,  by  whom  and  how  made •    •    .  517 

may  be  amended 519 

tested  by  motion  to  quash  ........    ..'*..  521 

general  nature  of 529-546 

distinguished  from  peremptory ••••.  529 

form  of 530 

derivation  of  term 531 

bears  name  of  state  or  sovereign 531 

form  of,  when  duties  are  discretionary  .......  532,  536 

form  of,  to  courts 533 

ministerial  duties  of  courts 534 

•auditing  claims  against  municipal  corporations 535 

contents  of,  the  general  rule 536 

gravamen  must  be  distinctly  charged  in    .......  536 

must  show  clear  right  to  relief 537 

must  show  everything  necessary  to  jurisdiction 537 

all  material  facts  must  be  alleged      . 538 

must  correspond  with  order  of  court      ........  538 

precise  thing  required  must  be  shown    ........  538 

mandatory  clause  of,  great  strictness  required 539 

absence  of  legal  remedy  need  not  be  alleged  ......  540 

should  correspond  with  rule  to  show  cause 541 

direction  of,  general  rule «  542 

to  two  persons 542 

to  officer  by  official  title 542 

to  municipal  corporation    ........  543 

to  courts 544 

to  private  corporation  to  inspect  books      ...  545 

omission  of  alternative  clause  not  fatal 546 

defects  in,  not  supplied  from  return  .........  546 

AMENDMENTS, 

allowed  to  alternative  writ      .....••••••  519 

not  allowed  to  peremptory  writ 619,  562 

not  allowed  to  affidavits 520 

amended  return  allowed •  520 

AMOT10N.    (See  ATTORNEYS,  PRIVATE  CORPORATIONS.) 
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from  office,  mandamus  appropriate  remedy  for 67 
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from  office,  disregard  of  common-law  rules  in,  ground  for  man- 
damus    68 

discretion  of  officers  in 69 

power  of,  for  due  cause 69 

corrected  by  mandamus,  only  where  claimant  has 

clear  right 70 

from  ecclesiastical  office,  when  mandamus  granted 

for 71 

improper  when  officer  was  not  notified  ....  73 

of  attorneys,  mandamus  to  correct 216-223 

conflict  of  authority 216 

limitations  of  the  doctrine 217 

when  writ  granted  to  restore  attorney  ....  218 
attorney  must  be  actually  removed  before  man- 
damus will  lie 219 

illustrations  of  mandamus  to  restore  ....  220 

doctrine  in  Alabama     . 221 

mandamus  to  correct,  requisites  of  affidavit  .     .  221 

from  private  corporation 291-305 

mandamus  early  used  as  corrective  of  ....  291 

merits  of,  not  tried  by  mandamus    .....  292 

right  of,  recognized  in  corporation 292 

right  of  in  corporation,  subject  to  judicial  super- 
vision        295 

if  improper,  mandamus  lies .  294 

want  of  notice  of,  a  ground  for  mandamus    .     .  295 

if  malicious  and  illegal,  writ  granted    .    •.     .     .  295 

from  college  degree 296 

from  fellowship  in  university 296 

of  ministers  from  church 297 

of  church  member 298 

of  trustee  in  eleemosynary  corporation 299 

of  clerk  to  corporation 299 

from  corporation,  compared  with  restriction  of  franchise  .     .  800 

mere  informality  in,  no  ground  for  writ 801 

of  corporate  officer,  writ  refused  when  liable  to  immediate 

removal 801 

from  medical  society 803 

mandamus  to  correct,  requisites  of  return 804 

from  municipal  office , 407-413 

general  rule  stated 407 

from  common  council,  corrected  by  mandamus      .     .     .  408 

of  clerk  of  county  commissioners 409 

of  policemen ••••.  409 
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liability  to  second  removal  a  bar  to  mandamus 410 

suspension  for  good  cause,  writ  refused .    410 

notice  before  removal    .     ^ 411 

from  municipal  office,  requisites  of  the  return      .     .      412,  472,  474 
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power  of,  need  not  be  stated  in  return 469 
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effect  of  on  pleadings  in  mandamus  .........    448 
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did  not  allow  demurrer  to  return       .........    490 
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APPEAL  BOND, 

mandamus  to  substitute ...«•••    263 
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APPOINTMENT, 
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ATTACHMENT,  SECTION 
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denied  when  spirit  of  writ  complied  with    .     .  566 

denied  when  officer  has  acted  in  good  faith     .  566 
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objections  to  peremptory  writ  may  be  urged     .  571 

granted  for  failure  to  make  return     ....  573 
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when  granted 218 
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ATTORNEY-GENERAL, 
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mandamus  to • 100-117 
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when  writ  refused  against  for  drawing  warrant 351 

when  writ  allowed 353 

writ  refused  against,  when  contract  ultra  vires 354 

not  compelled  to  pay  out  of  funds  not  held  officially    .     .     .  359 
AUDITOR-GENERAL, 
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to  draw  warrant  when  payment  made  to  wrong 

person 110 
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B. 

BAIL, 

discharge  of,  writ  refused 170 

BANK, 

may  have  mandamus  to  state  auditor  for  issue  of  bank  notes  86 

allowed  writ  against  governor  for  issuing  of  proclamation     .  119 

stock  of,  improper  assessment  corrected  by  mandamus      .     .  140 

payment  of  tax  from  dividends,  writ  granted 142 

subscription  to  stock  of,  opening  books 279 

books  of,  mandamus  to  allow  inspection 308 

of  England,  mandamus  refused  to 309 

cashier  of,  writ  directed  to  for  custody  of  books  .     ....  311 

BANK  NOTES.    (See  BANK.) 
BARRISTER-AT-LAW, 

mandamus  refused  for  admission  of 223 
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jurisdiction  over,  originally  in  chancery 199 

now  exercised  by  courts  of  law     ....  200 

when  mandamus  granted  for 201 
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after  one  signed,  writ  refused  for  another 202,  203 
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writ  refused  in  aid  of  escaped  criminal 215a 

rule  to  show  cause 505 

mandamus  to  sign,  violation  of 569 

J'.OARD  OF  REGISTRATION, 

mandamus  against,  refused 44 

BOAUD   OF  SUPERVISORS.    (See  MUNICIPAL  CORPORATIONS, 
SUPERVISORS,  BOARD  OF.) 

BOND.    (See  MUNICIPAL-AID  BONDS,  RAILROADS,  STATE  BONDS, 
UNITED  STATES.) 

official,  action  on,  no  bar  to  mandamus 85 

approval  of,  mandamus  refused 46, 164,  326 
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BOOKS, 
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inspection  of,  compelled  by  mandamus      ....  74 
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of  officer,  mandamus  for,  usually  granted  against  former  in- 
cumbent        78 

not  granted  against  private  person 78 

of  insurance  company,  mandamus  for  inspection  of  by  state 

officers 277 

opening  of,  for  subscription  to  stock  of  bank 279 

of  private  corporation,  subject  to  mandamus 306 

production  of,  at  meeting 307 

mandamus  to  keep  at  principal  office,  refused    .     .     307 
inspection  of  by  stockholder,  the  writ  allowed  .     .    308 

not  allowed  to  gratify  curiosity 310 

demand  necessary 310 

custodian  of,  writ  directed  to 311 

of  corporation,  inspection  of  by  judgment  creditor  ....    312 
transfer  of  stock  on,  mandamus  refused     .     .     313 

departure  from  the  rule 314 

entering  probate  of  will  of  shareholder  on  .     .     314 
of  municipal  corporation,  mandamus  for  custody  and  deliv- 
ery of    329 

writ  granted  for  inspection  of  ......    330 

of  registry  of  elections,  writ  granted  to  deposit 331 

BOUNTIES, 

to  volunteers,  mandamus  to  levy  tax 373 

BRIBERY, 

not  considered  on  mandamus  to  canvassers  of  elections     .     .      56 
BRIDGE, 

mandamus  to  compel  building  of,  by  county  court  ....    237 

by  railway 319 

by  bridge   and  canal  com- 
pany   319,  321 

repairing  of  by  turnpike,  when  writ  refused 321,  435 

levying  tax  for  construction  of,  when  writ  refused  ....    371 

duty  of  municipal  corporation,  the  general  rule 413 

repairing  of,  by  municipal  corporation,  writ  granted    .     .     .413 
maintaining  of,  degree  of  interest  required  of  relator    .     .  416,  433 

discretion  as  to,  not  subject  to  mandamus 418,  419 

BUILDINGS.    (See  PUBLIC  BUILDINGS.) 

c. 

CABINET  OFFICERS, 

mandamus  to,  when  granted .127 

when  refused 128 

postmaster-general,  mandamus  to 127 
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CABINET  OFFICERS  —  Continued.  SECTION 

secretary  of  the  treasury,  writ  refused 129 

secretary  of  the  navy,  writ  refused 13d 

CANAL, 

duty  of  company  to  construct  bridge,  writ  granted  .     ,     .     .    819 
to  repair  canal,  writ  granted    .....  322e 

CANVASSERS  OF  ELECTIONS, 

mandamus  to,  not  always  conclusive  of  right ......      11 

writ  granted  to 55-64 

general  rule  authorizing  mandamus  to .      56 

mandamus  to,  for  election  of  governor 56 

how  far  concluded  by  returns 56a 

judicial  functions  of,  not  subject  to  control  by  mandamus      .      57 
mandamus  to,  refused  when  they  have  already  acted    ...      57 

decision  of,  conclusive 57 

mandamus  to,  not  granted  before  time  to  act 59 

authority  to  strike  voter  from  list 404 

mandamus  to,  degree  of  interest  requisite 433,  436 

violation  of  mandamus,  attachment 574 

CERTIFICATES  OF  ELECTION, 

issuing  of,  compelled  by  mandamus 55-64 

general  rule  as  to 60 

mandamus  to  compel,  not  conclusive  as  to  right 61 

when  writ  granted  for 63 

granting  of  one,  effect  of  as  to  subsequent  mandamus  .     .      62, 63 

writ  granted  for,  regardless  of  general  functions  of  officer     .  63 

mandamus  for,  refused  when  term  is  about  to  expire    ...  64 

refused  when  no  actual  vacancy      ....  64 

refused  to  applicant  not  duly  elected    ...  64 

possession  of,  ground  for  mandamus  to  deliver  records  .     .     .  75 

granting  of  by  common  council,  when  writ  refused      ...  403 

affixing  seal  of  municipal  corporations  to 406 

CHANCERY.    (See  EQUITY.) 

CHURCH, 

minister  of,  mandamus  refused  for  restoration    .....  71 

mandamus  to  admit  minister  .     .    '. 283 

pew  in,  mandamus  refused  for  possession  of    ......  283 

mandamus  to  restore  minister  to 297 

membership  in,  mandamus  to  restore  to 298 

effect  of  subsequent  disqualification  of  minister 571 

CHURCH  WARDEN, 

election  of,  mandamus  refused 286 

CITY.    (See  COMMON  COUNCIL,  MUNICIPAL  CORPORATION.) 
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CIVIL  REMEDY,  SECTION 

mandamus  considered  as  a 8,  430 

CLAIMS.    (See  AUDITING  OFFICERS,  MUNICIPAL  CORPORATIONS.) 

CLERKS  OF  COURT, 

approval  of  bond  by,  mandamus  refused 46, 238 

compelled  to  issue  certificates  of  election 63 

ministerial  duties  of,  mandamus  lies  to  set  in  motion  ...  81 
compelled  to  receive  bond  and  administer  oath  of  office  .  .  81 
quasi- judicial  powers  of,  not  subject  to  mandamus  ....  81 

when  compelled  to  issue  execution 82,  238 

compelled  to  issue  writs,  when 82 

compelled  to  transmit  transcript  of  record  .......      82 

making  transcript  of  record  by,  when  writ  refused  ....     184 

bond  of,  court  compelled  to  approve 231 

COLLECTORS  OF  TAXES.    (See  TAXES,  TAXING  OFFICERS.) 

mandamus  to  appoint,  refused 97 

delinquent,  mandamus  to 143 

mandamus  to,  refused  after  expiration  of  term 144 

COLLEGES, 

officers  in,  writ  refused  when 286 

fellowship  in,  expulsion  from 280,  296 

seal  of,  mandamus  to  affix 281 

COMMANDER-IN-CHIEF.    (See  GOVERNOR  OF  STATE.) 

COMMISSION, 

issuing  of,  when  writ  refused 53 

mandamus  granted  for 55,  65 

by  governor,  writ  granted  for 119 

not  a  ministerial  act,  mandamus  refused  ...  121 

prima  facie  evidence  of  title 231 

COMMISSIONERS  IN  BANKRUPTCY, 

compelled  to  issue  warrant  to  examine  bankrupt      ....    265 

COMMISSIONER  OF  LAND  OFFICE, 

mandamus  to,  when  refused 39,  43, 126, 133 

COMMISSIONER  OF  PATENTS, 

mandamus  to,  refused  when  he  has  acted   .......  131 

COMMISSIONER  OF  PENSIONS, 

action  of,  not  controlled  by  mandamus  ........  130a 

COMMON  COUNCIL, 

not  compelled  to  admit  assessor  to  office 51 

compelled  to  pass  ordinance  for  creating  stock 324 

assessment  of  damages  by,  for  land  taken  by  railway    .     .     .  828 

levy  of  tax  by,  to  support  public  schools .  374 
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COMMON  COUNCIL  —  Continued.  Sucnox 

compelled  to  count  vote  of  member 403 

discretionary  powers  as  to  admission  of  members    ....  403 

compelled  to  consider  nominations 404 

improper  amotion  from,  corrected  by  mandamus      ....  408 

compelled  to  improve  streets 413 

compelled  to  repair  streets 414 

discretion  as  to  payment  for  street  improvements    ....  419 

proceedings  in  opening  street,  presumed  regular 424 

compelled  to  appoint  commissioners  concerning  wharf-heads  .  427 

mandamus  to  restore  to,  joinder  of  parties 439 

mandamus  to,  parties 442,  443 

return  to  mandamus  to  admit  to 476,  477 

mandamus  to,  by  whom  return  made 480 

COMMON  LAW, 

rales  of,  generally  applicable  in  United  States 8,  30 

disregard  of  in  amotion  of  officer,  ground  for  mandamus   .     .  68 

COMMON-LAW  PROCEDURE  ACT, 

effect  of,  on  jurisdiction  by  mandamus  ........  28 

has  not  extended  writ  to  enforcement  of  private  contracts     .  28 

effect  of  on  practice  and  procedure 501 

COMPTROLLER, 

mandamus  against,  when  refused     .......  40, 102,  111 

when  granted 101, 124o,  351 

CONCILIUM, 

in  lieu  of  demurrer  to  return •••*..  490 

CONSTABLES, 

mandamus  to ' 134 

mandamus  refused  to  approve  bonds  of      .......  326 

CONTEMPT.    (See  ATTACHMENT,  VIOLATION.) 

punishment  of  witness  for,  mandamus  refused    .     .    .    .    .  155 

violation  of  writ  constitutes  a 565 

attachment  for,  practice  in 565 

when  refused 566 

to  whom  directed    • 574 

by  judges  of  inferior  court 569 

failure  to  make  return  constitutes  a 572 

liability  for,  notwithstanding  injunction    .......  575 

practice  on  proceedings  in 576 

rule  to  show  cause,  when  dispensed  with 576 

CONTINUANCE, 

granting  of,  not  subject  to  mandamus 168 
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CONTRACTS,  SECTION 

not  enforced  by  mandamus 25,  28 

for  public  printing,  writ  refused 48 

for  public  works 91-94 

doctrine  in  Ohio 91 

lowest  bidder  for,  not  entitled  to  mandamus 92 

award  of,  a  bar  to  mandamus  to  examine  other  proposals  .     .      93 

for  public  works  of  state,  writ  refused 94 

for  printing  laws,  mandamus  in  aid  of 94 

with  state  for  services,  no  ground  for  mandamus      ....    116 
by  turnpike  company  to  repair  bridge,  not  enforced  by  man- 
damus   321 

for  paving  streets .     .     .     .     .     420 

CONVEYANCE.  (See  DEED.) 

CORPORATE  FRANCHISE.    (See  AMOTION,  FRANCHISE,  MUNICI- 
PAL CORPORATIONS,  PRIVATE  CORPORATIONS.) 

CORPORATION.    (See  AMOTION,  FRANCHISE,  MUNICIPAL  CORPO- 
RATIONS, PRIVATE  CORPORATIONS.) 

COSTS, 

not  subject  to  control  by  mandamus 159, 182, 193 

writ  granted  for,  in  conformity  with  order  of  appellate  court    25i 
practice  as  to  allowing .     .    518 

COUNTY.    (See  MUNICIPAL  CORPORATIONS.) 

COUNTY  CLERKS, 

compelled  to  issue  certificates  of  election  .......      63 

compelled  to  transfer  records  to  new  county  ......      76 

report  fees 82a 

COUNTY  COURTS.    (See  COURTS.) 

COUNTY  OFFICERS.   (See  ELECTIONS,  MUNICIPAL  CORPORATIONS, 
OFFICERS.) 

COUNTY  SEAT, 

location  of,  writ  refused 46 

election  as  to,  rejection  of  returns 57 

mandamus  to  compel  holding  office  at 79 

removal  of,  validity  of  election  not  determined  by  manda- 
mus       79,  262 

taxation  for  damages  in  removal  of 376 

canvass  of  election  returns,  parties 436 

COUNTY  SURVEYOR, 

report  of,  mandamus  to  compel  court  to  receive 234 

COUNTY  TREASURER.    (See  TREASURER.) 

COURT  OF  CHANCERY.    (See  EQUITY.) 


INDEX   TO    PART   I MANDAMUS.  793 

COURT  OF  EQUITY.    (See  EQUITY.)  SECTION 

COURT-MARTIAL, 

writ  refused  to  compel  governor  to  convene    ......    122 

COURTS.      (See  JURISDICTION,  JUSTICES  OF  THE  PEACE,  UNITED 

STATES.) 

mandamus  by,  in  what  courts  vested 577-590 

mandamus  to,  jurisdiction  well  established 147 

early  remedy  against,  in  England 147 

performance  of  duty  by,  mandamus  the  proper  remedy    .     .  148 

mandamus  to,  does  not  confer  power 148 

judgment  of,  not  prescribed  by  mandamus 149 

compelled  to  act  by  mandamus 150 

illustrations  of  the  relief 150a 

questions  preliminary  to  hearing  of  cause,  how  far  controlled 

by  mandamus 151 

mandamus  to  set  in  motion,  but  not  to  control  action  .     .     .  152 

verdict  of,  not  changed  by  mandamus 153  ' 

not  set  aside  by  mandamus 153 

new  trial,  mandamus  refused  for 153 

resignation  and  death  of  judge,  effect  of 153a 

records  of,  writ  refused  to  alter 154 

not  compelled  to  receive  plea 154 

reinstating  appeal  by,  mandamus  refused 154 

construction  of  statute  by,  writ  refused      .......  154 

granting  habeas  corpus,  writ  refused 155 

correction  of  assessments  by,  not  subject  to  mandamus     .     .  155 
judicial  discretion  of,  not  subject  to  or  controlled  by  manda- 
mus       150 

over  pleadings,  not  subject  to  manda- 
mus      157, 192 

over  appearance  in  chancery  ....  157 

granting  feigned  issue  by,  writ  refused 157 

control  of  over  executions,  not  subject  to  mandamus    .     .     .  158 
control  of  over  costs,  not  subject  to  mandamus    .     .     159,182,10:; 

defaults,  setting  aside,  writ  refused 160 

new  trials,  granting  of,  writ  refused 100 

former  doctrine  in  New  York   .......  161 

control  of  over  referees,  not  subject  to  mandamus    ....  162 

questions  of  practice  in,  not  controlled  by  mandamus  .     .     .  H>:- 

not  compelled  to  accept  bond  rejected  for  insufficiency    .     .  H>1 

not  compelled  to  accept  sureties  on  official  bond    ....  164 

not  compelled  to  hear  application  for  discharge  of  insolvent 

debtor 165 

not  compelled  to  give  certificate  of  conformity  to  bankrupt  .  165 
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COURTS  —  Continued.                                                                           SECTION 
granting  and  dissolving  of  injunctions  by,  mandamus  for- 
merly allowed  for 166 

mandamus  not  now  granted     .     .  166 
mandamus  to,  refused  to  compel  entry  of  judgment  on  one  of 

several  verdicts 167 

refused  for  entry  of  judgment  when  court  lias 

granted  new  trial    .' 167 

not  compelled  to  receive  evidence 167 

granting  of  continuances  by,  writ  refused 168 

stay  of  proceedings  by,  writ  refused 168 

condition  imposed  by,  on  setting  aside  ca.  sa 169 

decision  of,  on  sufficiency  of  affidavit  to  hold  to  bail     .     .     .  169 
not  compelled  by  writ  to  proceed  against  justices  for  malfeas- 
ance       170 

discharge  of  bail  by,  writ  refused  for 170 

suppressing  deposition  by,  writ  refused 170 

of  probate,  discretion  of,  not  controlled  by  mandamus  .     .     .  171 

refusal  to  grant  administration  by,  no  ground  for  mandamus  171 

may  be  set  in  motion 171 

change  of  venue  by,  writ  refused 172,  183 

order  by,  allowing  new  parties  to  cause 172 

reference  by  to  master  in  chancery,  writ  refused 172 

dismissal  of  actions  by,  not  subject  to  the  writ 173 

granting  licenses  by,  mandamus  not  allowed 174 

refusal  by,  of  application  to  open  highway 174 

nominations  by  to  office,  not  controlled  by  mandamus  .     .     .  175 

administering  official  oath,  when  writ  refused  for    ....  175 

mandamus  to,  refused  when  other  remedy  exists  at  law    .     .  177 

executing  judgment  by,  writ  refused 178 

giving  judgment  by,  when  mandamus  refused 178 

statutory  remedy  may  bar  mandamus  against 179 

removal  of  cause  from  docket,  writ  refused 180 

removal  of  cause  to  other  court ..181 

granting  administration  by,  mandamus  refused 181 

not  compelled  to  proceed  with  trial  alter  change  of  venue     .  183 

clerk  of,  when  refused  to  make  transcript 184 

of  appellate  powers,  writ  granted  by,  only  in  aid  of  appellate 

jurisdiction 185- 

mandamus  to  in  Alabama,  departure  from  general  rule      .     .  186 

writ  granted  to  reinstate  attachment    ....  186 

.  to  rescind  order  abating  suit 186 

when  suit  improperly  dismissed 186 

to  enforce  written  agreement 186 

to  restore  cross-bill     .               186 
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COURTS  —  Continued.  SECTION 

mandamus  to  compel  order  for  support  of  wife  pendente  lite  186 

to  declare  bond  for  costs  insufficient      ....  186 

mandamus  to  in  Michigan,  departure  from  rule 187 

granted  to  set  aside  judgment 187 

mandamus  to,  not  allowed  to  take  place  of  appeal  or  writ  of 

error 188 

error  in  ruling  of,  no  ground  for  mandamus 189 

want  of  remedy  by  error  or  appeal,  no  ground  for  relief    .     .  190 

dismissal  of  appeal  by,  no  ground  for  mandamus      ....  191 

not  compelled  to  receive  evidence 192 

order  by,  for  sale  of  lands  in  payment  of  subscription  to 

railway 194 

granting  mandamus  by,  not  compelled  by  mandamus  .     .     .  195 

mandamus  to,  not  granted  when  unavailing 196 

report  of  referees,  signing  of,  writ  refused 197 

grant  of  ferry  franchise  by,  writ  refused 198 

bills  of  exceptions,  mandamus  for  signing 199-215a 

jurisdiction  formerly  in  chancery    .     .     .  199 

now  exercised  by  courts  of  law   ....  200 

when  mandamus  granted  for 201 

truth  of  bill  to  be  determined  by  court      .  202 
amendment  of  bill,  when  writ  refused  .     .  203 
not  granted  when  unavailing      ....  204a 
effect  of  ignorance  of  facts  in  bill    .     .     .  205 
refusal  to  sign  bill,  must  be  absolute     .     .  206 
effect  of  denial  of  jurisdiction  over  .     .     .  208 
instructions  to  jury,  including  in  bill   .     .  209 
indictment  or  impeachment  against  judge  of,  no  bar  to  man- 
damus    210 

attorneys,  mandamus  concerning 216-224 

restoration  of,  limitations  upon  the  jurisdiction      .  217 

when  writ  allowed 218,  219 

control  over 220 

control  over  admission  of,  not  subject  to  mandamus  J-M 

mandamus  to  appoint  to  defend  non  compos      .     .  2'2i 
removal  of  cause  from  state  to  federal,  mandamus  not  granted 

for •,'•„':. 

reasons  for  refusing  tha  relief •-.'-'» 

powers  of  federal  over  state  courts 'J-7 

improper  removal ~'J?(» 

surety  for  removal  of  cause  from  state  to  federal  . 
ministerial  functions  of,  mandamus  concerning  ....  380-238 

general  rules  stated 230 

approval  of  bond  by,  mandamus  to  compel 231 

auditing  of  claims  by 233 
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COURTS  —  Continued.  SECTIOX 

duties  of,  as  to  erection  of  public  buildings 233 

justices  of  county  court  compelled  to  receive  proof  of  deeds 

and  admit  to  record 234 

compelled  to  receive  report  of  county  surveyor 234 

entering  of  judgment  by,  when  writ  granted  for      .     .     .  235, 249 

entering  judgment  on  verdict    .     .  235 

signing  judgment 235 

entering  judgment  on  report  of  ref- 
eree     230 

*         control  of,  over  bridges,  highways  and  railroads 237 

clerks  of,  mandamus  to  issue  execution 238 

justice  courts,  mandamus  to 239-245 

allowance  of  appeals  by,  mandamus  for 246,  248 

reinstating  appeals  by,  writ  refused 347 

dismissing  appeals  by,  writ  refused 247 

receiving  verdict  by,  writ  granted 249 

compelled  to  proceed  with  trial  of  cause 250, 251 

appeal  from  damages  for  land  taken  by  railway 250 

refusal  to  try  cause  for  want  of  jurisdiction 252 

of  appellate  powers,  mandamus  from 253 

payment  of  money  by,  writ  refused  for  ........  254 

levying  school  tax  by,  writ  refused  when  court  has  acted  .     .  254 
inferior  court  compelled  to  proceed  according  to  mandate  of 

superior  court 255 

hearing  motion  by,  writ  granted  for 256 

action  by,  a  bar  to  mandamus  for  same  matter 257 

mandamus  as  between  federal  courts 258 

executing  decree  by  officer  of  subordinate  court 259 

mandamus  to  strike  words  from  decree  refused 261 

terms  of,  mandamus  granted  to  compel  holding  at  proper 

time  and  place 264 

hearing  evidence  by,  on  habeas  corpus,  writ  granted  for    .     .  266 

compelled  to  pay  damages  for  land  taken  for  highway       .     .  267 
acting  under  special  commission,  writ  refused  on  expiration 

of 268 

laches  a  bar  to  relief  by  mandamus  against 269 

not  compelled  to  dismiss  cause  in  pursuance  of  stipulation    .  270 

f          striking  cause  from  docket  of,  writ  refused 270 

dismissal  of  cause  by,  in  pursuance  of  military  order    ...  271 

when  compelled 272 

compelled  to  allow  substitution  of  attorney 272 

mandamus  to,  not  made  peremptory  as  to  parties  not  notified  273 

mandamus  against  officers  of,  relator  must  show  interest  .     .  274 

mandamus  to,  to  whom  directed 275 
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COURTS  —  Continued.  SECTION 

county,  mandamus  to  compel  assessment  to  pay  subscription 

to  stock 387 

mandamus  to,  rule  to  show  cause  should  be  granted    .     .     .    505 

form  of  mandamus  to 533,  534 

violation  of  writ  by 569 

by  what,  mandamus  granted 577-590a 

CROSSINGS, 

duty  of  railway  to  construct,  enforced  by  mandamus    ...    319 
CULVERTS, 

construction  of  by  railway,  mandamus  for 320 

CURATE, 

of  chapel,  restored  by  mandamus ••..      71 

D. 

DAMAGES, 

for  lands  taken  by  railway,  mandamus  for 318,  328 

in  opening  streets  and  highways,  mandamus  to  pay       .     .     .    421 
must  be  paid  before  writ  granted  to  open 

street 423 

discontinuing  road 426 

mandamus  barred  by  remedy  at  law      .     .  429 

DEATH, 

of  relator,  abates  proceedings 437 

DECREE, 

mandamus  refused  to  strike  words  from 261 

mandamus  to  execute 263 

DEEDS.    (See  RECORDER  OP  DEEDS,  TAX  DEEDS.) 

execution  of  by  sheriff,  writ  granted 134 

when  refused 134 

proof  of  and  admitting  to  record,  mandamus  granted    .     .     .  234 

DEFAULTS, 

control  of  courts  over,  not  subject  to  mandamus      ....  160 

DEFINITION, 

of  mandamus 1 

as  compared  with  specific  performance 1 

by  Blackstone 3 

DEMAND  AND  REFUSAL, 

necessity  of,  conflict  of  authority 13 

distinction  as  to,  between  public  and  private  duties      .     .      13,  41 

demand  should  be  distinct  and  untrammeled 13 

when  necessary  to  private  corporations 284 

when  unnecessary  against  municipal  corporations    ....  8776 
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DEMAND  AND  REFUSAL  —  Continued.  SECTION 

not  necessary  before  mandamus  to  compel  holding  municipal 

election     .' 401 

second  application  on 515 

objection  for  want  of,  when  taken •».    515 

DEMURRER    (See  PLEADINGS.) 

to  alternative  mandamus,  effect  of 449 

will  not  lie  to  information 454 

to  return,  not  known  at  common  law 458,  490 

not  given  by  statute  of  Anne 490 

concilium  in  nature  of 490 

given  by  statute  of  Victoria 491 

effect  of 492 

carried  back  to  first  defective  pleading     ....    493 

should  be  taken  in  first  instance 494 

when  return  good  in  part  and  bad  in  part      .     .     .     495 

not  allowed  with  plea  to  return 495 

motion  to  quash  in  nature  of 524 

return  in  nature  of 525 

DIRECTORS.    (See  PRIVATE  CORPORATIONS.) 
DISCRETION.    (See  JUDICIAL  DISCRETION.) 

duties  resting  in,  as  distinguished  from  ministerial  duties  .      24,  34 

general  rule  as>to 24,  34 

of  public  officers,  not  subject  to  control  by  mandamus  .    42,  44a,  46 
in  awarding  contracts  for  public  works,  not  controlled  by 

mandamus 91-94 

of  courts,  not  subject  to  or  controlled  by  mandamus     .     .  156-176 
of  municipal  officers,  not  subject  to  mandamus   ....  325, 418 
in  allowing  claims  against   municipal 
corporation,  not  controlled  by  manda- 
mus      345,346 

as  to  improvements  .......     418 

of  officers,  return  to  writ 479 

DOCKET, 

of  justice  of  peace,  writ  refused  to  change 241 

of  court,  writ  refused  to  strike  case  from 270 

DOCTORS  COMMONS, 

mandamus  refused  to  restore  proctor  in 222,  303 

DUTY, 

must  be  due  before  mandamus  lies 12,  36 

distinction  between  public  and  private,  as  to  demand  and  re- 
fusal      13,41 

must  be  legally  possible 14 

of  ministerial  nature,  as  compared  with  discretionary  .     .       24, 34 
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DUTY  —  Continued.  SECTION- 

must  be  incumbent  by  law 25 

must  be  free  from  doubt 32 

continuing,  effect  of  expiration  of  office 88 

of  discretionary  nature,  not  subject  to  mandamus    ....  43 

distinction  between  public  and  private  ........  431 


E. 

ECCLESIASTICAL  OFFICERS, 

when  restored  by  mandamus 71 

writ  refused  in  England 303 

ELECTIONS.    (See  CANVASSERS  OF  ELECTIONS,  CERTIFICATES  OF 
ELECTION.) 

to  office,  not  determined  by  mandamus 40 

validity  of,  not  determined  by  mandamus 53 

incidents  to,  determined  by  mandamus 55-66 

canvass  of,  writ  granted  for 55-64 

for  governor,  mandamus  granted  to  canvassers 56 

contested,  not  interfered  with 57 

when  mandamus  granted  for  hearing 151 

of  county  officers,  writ  refused  for ,     .     .     .  58 

canvass  of,  not  compelled  before  time  to  act 59 

certificate  of,  writ  granted  for 60 

not  concluded  by  certificate 61 

certificate  of,  effect  of  possession  de  facto        62 

returns  of,  writ  lies  for  possession  of 6ft 

contested,  taking  of  testimony  compelled 66 

notices  of,  when  compelled 66 

for  removal  of  county  seat,  not  determined  by  mandamus     79,  262 

governor  of  state  not  compelled  to  declare  result  of       ...  121 

court  for  contesting,  writ  granted  to  sign  bill  of  exceptions  .  215 

of  corporate  trustees,  mandamus  for 27? 

books  of  registration  of,  writ  granted  to  deliver 831 

municipal,  mandamus  to  compel  holding 401 

of  municipal  officers,  discretion  as  to  determining    ....  40  5 

of  corporate  officer,  the  return 4flT 

ELECTION  RETURNS.    (See  CANVASSERS  OF  ELECTIONS,  CERTIFI- 
CATES OF  ELECTION,  ELECTIONS,  VOTES.) 
ELECTOR, 

mandamus  to  admit,  when  refused 44 

ELEVATOR, 

delivery  of  grain  at,  mandamus  to  railway     ......  3— 
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EQUALIZATION.    (See  TAXES,  TAXING  OFFICERS.)  SECTION 

EQUITY, 

possible  remedy  in,  no  bar  to  mandamus 20 

existence  of  remedy  not  conclusive 20 

when    court  of  has   acquired   jurisdiction,  mandamus   not 

granted 21, 25 

remedy  in,  must  be  effectual  to  bar  mandamus 23 

no  bar  to  mandamus  to  levy  tax  to  pay  interest  on  municipal 

bonds 383 

no  remedy  in,  to  levy  tax  to  pay  judgment  on  municipal  bonds  393 

ERROR.    (See  WHIT  OF  EBBOR.) 

EVIDENCE, 

mandamus  refused  to  compel  court  to  receive      ....  167,  192 

hearing  of  on  habeas  corpus,  writ  granted 266 

EXCEPTIONS.    (See  BILLS  OF  EXCEPTIONS.) 

EXECUTION, 

mandamus  to  compel  issuing  of 82, 180,  238 

control  of  courts  over,  not  subject  to  writ 158 

by  justice  of  the  peace,  mandamus  granted  for 242 

EXECUTIVE  OFFICERS, 

quasi-judicial  functions  of,  not  subject  to  control  by  manda- 
mus        48 

chief  executive  of  state,  title  of  not  determined  by  mandamus  51 

mandamus  to 118-134 

political  functions  of,  mandamus  denied 118 

conflict  of  authority  as  to  ministerial  functions 118 

ministerial  duties  of,  mandamus  granted  in  some  states     .     .  119 

issuing  proclamation  by,  writ  granted 119 

drawing  warrant  for  salary 119 

signing  patent  for  public  lands 119 

authenticating  acts  of  legislature 119 

issuing  commissions  by 119 

drawing  warrant  by,  for  payment  of  funds  to  railway  .     .     .  119 

weight  of  authority  against  allowing  mandamus  to  governor  .  120 

acts  of,  considered  only  in  executive  capacity 121 

mandamus  to  governor,  refused  for  issuing  commissions  to  of- 
ficers   121 

military  duties  of,  mandamus  refused  as  to 122 

delivery  of  bonds  by  governor,  for  services  rendered  state      .  123 

governors  of  states  independent  of  federal  judiciary      .     .     .  124 

secretary  of  state,  compelled  to  revoke  license 124a 

state  treasurer  and  auditor,  doctrine  in  Min- 
nesota and  Louisiana 124ft 

writ  refused  to  compel  certifying  act  of  leg- 
islature                                   .  125 
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EXECUTIVE  OFFICERS  —  Continued.                                           SEC-HOW 
commissioner  of  land  office,  writ  refused  for  issuing  land  cer- 
tificates to  railway 126 

of  United  States,  mandamus  allowed  as  to  ministerial  duties    127 

writ  refused  as  to  ordinary  official  duties  of    128 

sheriff  considered  as,  mandamus  to 133, 134 

EXEMPTION, 

mandamus  for  exempted  property  levied  upon  for  unpaid 
taxes 85 

EXTRAORDINARY  REMEDY, 

mandamus  considered  as     ............  5,  15 

compared  with  injunction 6 

P. 

FEDERAL  JUDICIARY.    (See  COURTS,  UNITED  STATES.) 

FEES, 

return  of,  compelled  by  mandamus .    .    .    82a 

FERRY, 

franchise  of,  mandamus  refused  to  compel  court  to  grant    .    198 

FISCAL  OFFICERS.  (See  AUDITING  OFFICERS,  AUDITOR  OF  STATE, 
MINISTERIAL  OFFICERS,  MUNICIPAL  CORPORATIONS,  STATE 
TREASURER.) 

mandamus  to 100-117 

writ  refused  against,  if  nugatory  .     .........    117 

FORM, 

of  proceedings,  criminal  nature  of 8 

of  alternative  mandamus 629-546 

FRANCHISE, 

corporate,  amotion  from,  early  cured  by  mandamus    ...       2 

of  office,  amotion  from  cured  by  mandamus 67-72 

in  ferry,  mandamus  refused  to  compel  court  to  grant  .     .     .     198 
in  private  corporation,  amotion  from 291-150.") 

FRAUD, 

a  bar  to  relief 20 

not  considered  on  mandamus  to  canvassers  of  elections    .     .  56 

ground  for  vacating  peremptory  mandamus 558 

FUGITIVES, 

from  justice,  mandamus  refused  to  governor  for  delivery  of  .    124 
51 
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G. 

GARNISHMENT,  SECTION 

against  county,  when  a  bar  to  relief 361 

GAS  COMPANY,    . 

compelled  to  furnish  gas     ............  322/ 

GOVERNOR  OF  STATE.    (See  EXECUTIVE  OFFICERS.) 

title  of,  not  determined  by  mandamus 51 

election  for,  mandamus  to  board  of  canvassers    .....  56 

mandamus  to 118-124 

political  functions  of,  mandamus  denied 118 

ministerial  functions  of,  conflict  of  authority 118 

mandamus  granted  in  some  states     .  119 

proclamation  by,  mandamus  granted 119 

drawing  warrant  for  salary 119 

signing  patent  for  public  lands 11& 

authenticating  acts  of  legislature 119 

issuing  commissions  by,  writ  granted 119 

drawing  warrant  by,  for  payment  of  funds  to  railway  .     .     .  119 

weight  of  authority  against  mandamus  to 120 

mandamus  to,  principles  on  which  relief  is  refused  ....  120 
issuing  commissions  by,  not  a  ministerial  duty  for  which  man- 
damus will  lie 121 

independence  of,  from  judiciary 120,  121 

can  not  be  compelled  to  declare  one  elected  to  office     .    .     .  121 

military  duties  of,  mandamus  refused  as  to 123 

delivery  of  bonds  by,  for  services  rendered  state,  writ  refused  123 
depositing  act  of  legislature  with  secretary  of  state,  writ  re- 
fused      1 

independent  of  federal  judiciary 12 

delivery  of  fugitives  from  justice,  writ  refused    ,    ....  12 

GRAIN, 

delivery  of  by  railway,  mandamus  allowed     ......  32 


H. 

HABEAS  CORPUS, 

mandamus  refused  to  compel  granting  of,  or  obedience  to      .    15 

hearing  evidence  on,  mandamus  for 26 

attachment  proceedings  not  reviewable  in      ......  576 

allowed  when  court  exceeds  jurisdiction    .......  576< 

HARBOR, 

municipal  tax  to  pay  construction  of 3' 
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HIGHWAYS,  SECTION 

route  for,  writ  refused 44 

superintendent  of,  inandamus  refused  to    .     .     .     .     ..     .     .  47 

applications  for  opening,  refusal  of,  no  ground  for  mandamus  174 

surveyors  of,  mandamus  to  appoint 237 

damages  for  land  taken  for,  payment  compelled  by  mandamus  267 

crossing  of  by  railway,  mandamus  granted  to  construct     .     .  320 

surveys  of,  mandamus  granted  to  record 324 

damages  in  laying  out,  supervisors  required  to  audit  claim    .  344 

duty  of  municipal  corporation  as  to,  the  general  rule    .     .     .  413 

mandamus  to  open 413 

granted  notwithstanding  penalty 415 

discretion  of  municipal  officers  not  subject  to  mandamus  .     .  418 
damages  in  opening,  mandamus  for  payment  of  ....  421,  429 
must  be  paid  before  mandamus  to  open      ....  422 
mandamus  to  open,  refused  when  officers  liable  in  trespass     .  424 
discontinuance  of,  no  bar  to  mandamus  for  damages  in  open- 
ing    426 

expense  in  making,  apportionment  of .  428 

mandamus  to  locate,  barred  by  statutory  remedy     ....  429 

degree  of  interest  requisite  for  opening 433 

damages  sustained  by,  parties  can  not  join 439 

discontinuance  of,  good  return 475 


I. 

IMPEACHMENT, 

remedy  by,  no  bar  to  mandamus  for  signing  bill  of  exceptions    210 

IMPROVEMENTS.  (See  HIGHWAYS,  MUNICIPAL  CORPORATIONS, 
PRIVATE  CORPORATIONS,  PUBLIC  IMPROVEMENTS,  PUBLIC 
BUILDINGS,  RAILROADS.) 

INCUMBENT, 

of  office,  title  not  determined  by  mandamus 50 

judgment  against,  when  required 53 

possession  of,  no  bar  to  mandamus  for  certificate  of  election  .  62 
title  of,  not  determined  on  mandamus  for  custody  of  records  77 
of  office,  de  facto,  entitled  to  inandamus  for  salary  .  .  .108,113 

INDICTMENT, 

remedy  by,  no  bar  to  mandamus  against  public  officer  ...  18 
no  bar  to  mandamus  for  signing  bill  of  exceptions  ....  210 

INFERIOR  COURTS.    (See  COURTS.) 
INFORMATION.    (See  Quo  WARRANTO.) 
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INJUNCTION,  SECTION 

mandamus  compared  with 5, 6 

mandamus  not  granted  in  opposition  to 23,  259 

subsequent,  no  bar  to  mandamus 23 

granting  and  dissolving  of,  mandamus  formerly  allowed  for  .  166 

not  now  allowed 166 

violation  of,  mandamus  for  attachment 166 

dissolution  of,  mandamus  to  grant  appeal  from 246 

against  payment  by  town  treasurer,  a  bar  to  mandamus  .  .  362 
from  federal  court  against  municipal  subscription,  effect  on 

state  courts 389a 

from  state  court  against  municipal  tax,  effect  on  United  States 

courts 395 

pendency  of  bill,  not  a  good  return 483 

does  not  justify  violation  of  mandamus 567 

from  state  court,  does  not  justify  violation  in  United  States 

court .............  575 

INNS  OF  COURT, 

mandamus  to,  refused  for  admission  of  barrister 223 

INSIGNIA.    (See  BOOKS,  RECORDS,  SEAL.) 

of  public  offices,  mandamus  lies  for  custody  of    ....      73-79 
INSOLVENT  DEBTOR, 

application  for  discharge  of,  mandamus  refused  to  compel 

hearing 165 

administering  oath  to,  writ  granted 240 

INSPECTORS  OF  ELECTIONS.    (See  CANVASSERS  OF  ELECTIONS, 
CERTIFICATES  OF  ELECTION,  ELECTIONS.) 

INSURANCE  COMPANY, 

licenses  to,  mandamus  refused      .., 44c 

records  of,  inspection  by  state  officers 277 

INTEREST, 

degree  of  requisite 33 

on  state  bonds,  mandamus  for  payment  of 110 

new  bonds  in  lieu  of 123 

must  be  shown  when  mandamus  is  sought  against  officer  of 

court 274 

on  demands  against  municipal  corporation,  when  allowed      .  351 
on  railway-aid  bonds,  mandamus  to  levy  tax  in  payment  of  382-385 
on  town  bonds,  mandamus  to  compel  payment  of  by  commis- 
sioners        387 

degree  of,  necessary  to  mandamus  to  repair  streets  ....  416 

in  mandamus  to  maintain  bridge 416 

distinction  between  public  and  private  duties    .     .  431 

conflict  of  authority t     .  432 
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INTEREST  —  Continued.  SECTION 

degree  of,  required  to  maintain  bridge  or  open  road      .     .     .    433 

effect  of  statute  regulating    .     .  • 438 

INTERIOR.    (See  SECRETARY  OF  THE  INTERIOR.) 

INTERPLEADER, 

right  of,  in  mandamus    ••......•••,.  450a 

J. 

JAIL, 

mandamus  for  custody  of •••••      76 

JOINDER  OF  PARTIES.    (See  PARTIES.) 

JUDGE.    (See  BILLS  OP  EXCEPTIONS,  COURTS.) 

discretion  of,  as  to  election  returns 57 

indictment  or  impeachment  of,  no  bar  to  mandamus  to  sign 

bill  of  exceptions 210 

ministerial  functions  of,  subject  to  mandamus    ....  230-237 

successor  of,  when  writ  granted  to 235 

payment  of  money  by,  when  writ  refused  .......  254 

duty  of  in  canvassing  election  returns 262 

extra  compensation  of,  mandamus  to  pay 356 

violation  of  writ  by 569 

JUDGMENTS.    (See  COURTS.) 

of  dismissal,  when  a  bar 30<J 

entry  of  on  verdict,  mandamus  refused 167 

when  granted 235 

mandamus  to  execute,  refused  when  other  remedy  exists  .     .  178 

rendering  of  by  court,  when  mandamus  refused 178 

against  county  in  federal  courts,  mandamus  to  enforce      .     .  229 

entry  of,  when  mandamus  granted  for 235 

signing  of,  mandamus  for    ........ 285 

on  report  of  referee,  mandamus  to  enter 236 

against  county,  mandamus  refused  to  issue  execution  on  .     .  288 

entry  of  by  justice  of  peace,  mandamus  for 241 

against  private  corporation,  mandamus  refused  for  enforce- 
ment of 285 

against  municipal  corporations,  mandamus  granted  to  compel 

payment  of 365,  865a 

writ  granted  to  levy  tax  for  payment  of 877 

in  federal  court,  writ  granted 3?7a 

want  of  demand  and  refusal,  no  bar 8776 

against  school  district,  mandamus  to  levy  tax 373 

against  municipal  corporations,  duty  to  levy  tax  a  continuing 

duty 879 
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JUDGMENTS  —  Continued.  SECTIOX 

the  same  in  federal  courts,  enforced  by  mandamus  in  state 

courts 380 

on  municipal-aid  bonds,  mandamus  to  levy  tax 3&3 

jurisdiction  of  federal  courts  .     .  394,  395 
conclusive  effect  of  judgment       .     .     396 
duty  of  levying  tax  need  not  be  stat- 
utory        .     .     .     .     .    397 

return  to  mandamus  to  levy  tax  in  payment  of 397 

form  of,  when  relator  fails 526 

JUDICIAL  DISCRETION, 

mandamus  subject  to .....6, 9 

writ  refused  in  exercise  of 9 

not  subject  to  or  controlled  by  mandamus 150-176 

JURISDICTION, 

court  first  acquiring,  will  retain 21 

in  mandamus,  original 27 

courts  of  appellate,  when  may  grant  mandamus  ....  28 
in  mandamus,  what  courts  may  exercise  in  United  States  .  29 
of  federal  courts,  only  ancillary  to  other  jurisdiction  .  29,  98,  99, 

392,  394 

of  inferior  tribunals,  extent  of,  when  determined  by  manda- 
mus       69 

as  between  state  and  federal  courts 225-229,  583 

want  of,  as  ground  for  refusal  to  try  cause 252 

of  king's  bench  in  mandamus 577 

appellate  courts,  when  may  exercise      .......  581, 582 

of  United  States  courts  in  mandamus 583-590a 

JURORS, 

mandamus  to  strike  name  from  list 90 

JURY, 

trial  by,  in  mandamus  cases 30o 

discharge  of,  on  challenge  to  array 196 

JUSTICES  OF  PEACE, 

appeals  from,  mandamus  to  hear 150 

writ  refused  for  reinstating 154, 173 

proceedings  against  for  malfeasance,  mandamus  refused  .     .  170 

granting  appeal  by,  when  writ  refused 179 

dismissal  of  appeal  from,  no  ground  for  mandamus  ....  191 

signing  bill  of  exceptions  by,  mandamus  refused      ....  213 

mandamus  to 239-245 

mandamus  to,  to  hear  matters  within  jurisdiction    ....  239 

enforcement  of  statute  by,  writ  granted  for 239 

mandamus  to,  not  granted  when  liable  to  action      ....  239 
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JUSTICES  OF  PEACE  —  Continued.  SECTION 

ministerial  duties  of,  mandamus  granted  for  ......    240 

entering  of  judgments  by,  writ  granted  for 241 

judgment  of  discontinuance  by,  mandamus  to  enter     .     .     .    241 

not  compelled  to  alter  entry  on  docket .    241 

issuing  executions  by,  mandamus  for    ........    243 

appeal  from,  enforced  by  mandamus 243 

errors  of,  not  corrected  by  mandamus 243a 

not  compelled  by  writ  to  accept  report  of  referees  .     .     .  •  .    244 
perfecting  records  of,  writ  granted    .........     245 

delivering  copy  of  recognizance  by,  writ  granted     ....    245 

substitution  of  new  bond  on  appeal  from  .......    263 

K 

KING'S  BENCH, 

mandamus  proceeds  from 3, 577 

exclusive  jurisdiction  of,  in  former  times  ......    28, 577 

supervision  of,  over  inferior  tribunals 148 

jurisdiction  of,  to  restore  attorney  by  mandamus     •    ...    216 

L. 

LACHES, 

effect  of,  on  application 305 

a  bar  to  mandamus  for  signing  bill  of  exceptions     ....  204 

bars  relief  by  mandamus  against  courts     .......  269 

LAND  OFFICE, 

commissioner  of,  when  mandamus  refused     ......  39 

compelled  to  issue  patents 84 

not  required  to  issue  certificates  to  railway 

company 126 

register  of,  mandamus  to 83, 98 

mandamus  to  certify  accounts  of 110 

LANDS, 

patents  for,  mandamus  refused    ....•,...43, 133 

mandamus  granted .84, 119, 133 

conflicting  claims  to,  how  far  controlled 84 

certificates  of  purchase  of,  mandamus  refused 98 

deed  of,  by  sheriff,  when  writ  granted .     i-'U 

when  refused 184 

sale  of,  in  payment  of  subscription  to  railway      .  •  .     .     .     .    194 
taken  by  railway,  mandamus  to  assess    and  pay  damages  for    818 
purchase  of,  by  municipal  officer,  writ  granted  for  ....    833 
LEASE, 

agreement  for,  not  enforced  by  mandamus- 38 
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LEGAL  REMEDY.    (See  REMEDY  AT  LAW.)  SECTION 

LEGISLATIVE  OFFICERS, 

mandamus  to,  refused  as  to  legislative  duties 135 

granted  as  to  ministerial  duties    .....  136 
LEGISLATURE, 

control  of,  over  mandamus 30a 

member  of,  mandamus  to  audit  salary 101 

acts  of,  mandamus  to  governor  to  authenticate    .....  119 
writ  refused  to  compel  governor  to  deposit  with  secre- 
tary of  state     123 

writ  refused  to  compel  secretary  of  state  to  certify   .  125 

officers  of,  mandamus  refused 135 

when  granted 136 

LICENSES, 

granting  of,  mandamus  refused 44 

to  practice  medicine .     .  44& 

to  insurance  companies     ........  44c 

when  granted 88 

by  courts,  writ  refused  .........  174 

by  municipal  authorities    ........  327 

LIMITATIONS,  STATUTE  OF, 

whether  applicable  to  mandamus 30& 

when  a  bar  to  mandamus  to  clerk  of  court 82 

when  a  bar  to  mandamus  for  drawing  warrants  upon  county 

treasurer 355 

LORDS  OF  TREASURY, 

writ  granted  to,  for  payment  of  pensions  .......  127 

LOWEST  BIDDER.    (See  CONTRACTS,  PUBLIC  WORKS.) 


M. 

MAGISTRATES, 

granting  of  licenses  by,  mandamus  refused 44 

administering  oath  of  insolvency  by,  writ  granted  ....  240 

appeal  from,  enforced  by  mandamus 243 

MASTER  IN  CHANCERY, 

mandamus  refused  for  reference  to.........  172 

MAYOR, 

mandamus  to,  to  deliver  corporate  seal  .......    74, 329 

leasing  lands  by,  writ  refused  for 325 

assessment  of  damages  by,  in  opening  railway 828 

not  compelled  to  sign  warrant  for  labor 342 

payment  by,  for  services  rendered,  what  relator  must  show   .  364 
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compelled  to  issue  bonds  and  pay  judgment  for  land  con- 
demned     ....'....  866 

compelled  to  swear  in  clerk 406 

swearing  in,  effect  of  ouster  in  quo  warranto      .....  405 

compelled  to  appoint  commissioners 427 

return  to  mandamus  by 480 

MEDICAL  SOCIETY, 

admission  to  membership  in 287 

expulsion  from 303 

MEDICINE, 

license  to  practice,  writ  denied    ..........  44ft 

MILEAGE, 

of  legislator,  writ  granted  to  certify 136 

MILITARY  DUTIES.    (See  GOVERNOR  OP  STATE.) 

MILITARY  OFFICERS.    (See  COURT  MARTIAL,  GOVERNOR  OF 

STATE.) 
MINISTER, 

mandamus  refused  for  restoration  of...*....      71 
mandamus  to  admit  to  church      ..........    282 

mandamus  to  restore  to  church 297 

effect  of  subsequent  disqualification 571 

MINISTERIAL  DUTIES.    (See  MINISTERIAL  OFFICERS.) 

writ  granted  for .      24,  34 

general  rule  as  to 24,  34 

of  governor  of  state 118-121 

of  executive  officers  of  United  States 127 

of  taxing  officers,  mandamus  for 139 

of  courts,  mandamus  for 280-238 

of  justices  of  the  peace,  mandamus  for 240, 241 

of  municipal  officers  in  drawing  warrants  for  payment    .     .    851 

MINISTERIAL  OFFICERS, 

rule  as  to,  when  intrusted  with  quasi-judicial  functions     .     46,  47 

general  rule  authorizing  mandamus  to 80 

clerks  of  court,  mandamus  to 81,  82 

recorders  of  deeds,  rule  as  to •    •    .     .     .      83 

register  of  land  office 83 

commissioner  of  land  office 84 

state  land  agent 84 

state  auditor,  mandamus  to  issue  bank  notes  ......      80 

state  treasurer,  railway-aid  bonds 86 

assessor  of  taxes,  compelled  to  assess  lands  liable      ....      87 
county  treasurer,  compelled  to  assign  tax  certificates   ...      87 
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officers  intrusted  with  granting  licenses 88 

officers  intrusted  with  collecting  money 89 

jury  commissioner 90 

officers  intrusted  with  awarding  contracts  for  public  works    91-94 

not  required  to  perform  duty  before  due 96 

not  compelled  to  obey  inferior  court 96 

judicial  functions  of,  mandamus  refused 97 

when  subject  to  mandamus  in  United  States  courts      ...  98 

auditing  and  fiscal  officers,  mandamus  to 100-117 

auditing  officers,  mandamus  as  to  ministerial  duties      .     .     .  101 

writ  refused  as  to  discretionary  powers  .     .  102 

compelled  to  draw  warrant  for  demand  due  104 

compelled  to  draw  warrant  for  salaries  .     .  105 

the  same  for  materials  furnished  state    .     .  106 

mandamus  to,  to  affix  seal  to  warrant  for  money  due    .     .     .  107 

payment  of  warrants  by,  mandamus  granted 113-117 

MUNICIPAL-AID  BONDS,  - 

affidavit  as  to  consent  of  tax-payers      ........  47 

payment  of  interest  on,  mandamus  granted  to  levy  tax     .  383-385 

title  to  bonds  need  not  be  shown 383 

remedy  in  equity  no  bar  to  mandamus  ....  383 
regularity  of  election  need  not  be  inquired  into  .  384 
presumption  in  favor  of  regularity  of  preliminary  proceedings  384 
writ  not  granted  when  bonds  invalid  for  want  of  assent  of  tax- 
payers    385 

delivery  of  to  railway,  enforced  by  mandamus     .....  389 
mandamus  to  issue  to  railway,  mere  vote  of  county  not  suffi- 
cient      390 

delivery  of  to  railway,  writ  refused  when  railway  exacts  un- 
reasonable conditions 391 

jurisdiction  of  federal  courts  over 392 

judgment  on,  mandamus  to  levy  tax 393 

jurisdiction  generally  exercised  in  federal  courts  394 

conclusive  effect  of 396 

relative  powers  of  state  and  federal  courts 395 

duty  to  levy  tax,  need  not  be  statutory 397 

requisites  of  return 397 

surrender  of,  when  invalid 400 

signing  of,  for  municipal  improvements 425 

violation  of  mandamus  to  levy  tax  for 573 

MUNICIPAL   CORPORATIONS.     (See   MUNICIPAL- AID   BONDS, 
MUNICIPAL  TAXATION.) 

advertising  of,  writ  refused  to  designate  paper 48 

common  council,  not  compelled  to  admit  city  assessor  to  office  51 
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county  officers,  writ  refused  for  election  of......      58 

city  elections,  highest  number  of  votes 60 

seal  of,  writ  granted  to  deliver 74 

county  officers,  compelled  to  hold  office  at  proper  place  .  .  79 
collectors  of  taxes,  mandamus  to  appoint,  refused  ....  97 
judgments  against  in  federal  courts,  mandamus  to  enforce  .  229 
claims  against,  auditing  and  payment  of  by  court  ....  232 

public  buildings  of  county,  erection  of 233 

judgment  against  county,  writ  refused  to  issue  execution  on    238 

mandamus  to 823-429 

writ  granted  to  set  in  motion 323 

imperative  duties  of,  enforced  by  mandamus 324 

county  commissioners,  writ  granted  to  compel  setting  aside 

specific  fund 324 

town  authorities,  compelled  to  pay  over  taxes  for  teachers'  in- 
stitutes      324 

creating  particular  fund,  writ  granted  for 324 

compelled  to  raise  money  foif  support  of  poor 324 

surveys  of  highway  commissioners,  mandamus  to  record  .     .    324 

designating  newspaper  for  publication  of  laws 824a 

determining  amount  of  official  bond 824a 

renting  premises  for  municipal  purposes 824a 

care  of  pauper 824a 

illegal  contract,  relief  denied 824a 

discretionary  powers  of,  not  subject  to  mandamus  ....    825 

leasing  lands  by  mayor  of  city,  writ  refused 325 

erection  of  county  buildings,  writ  refused  for 325 

approval  of  bonds  of  officers,  mandamus  for 826 

appointment  to  offices  in,  writ  denied 826 

granting  licenses  by,  mandamus  for 327 

when  officers  of  have  acted,  mandamus  refused 3:28 

books  and  records  of,  mandamus  granted  for  custody  and  de- 
livery    .     .     .  ' 829 

relator's  right  must  be  clear  ....  829 
writ  granted  for  correction  of  ...  329a 
writ  granted  for  inspection  of  ...  880 
degree  of  interest  required  ....  830 

school  boards,  mandamus  to 33'3 

use  of  text-books,  writ  granted  for 832a 

mandamus  to  school  officers 8826,  3820 

officers  of,  compelled  to  follow  instructions 833 

refusal  to  accept  office  in,  a  ground  for  mandamus  ....  884 
removal  of  officers  of,  writ  refused  to  call  meeting  for  .  .  884 
writ  granted  against  persons  acting  for  without  authority  .  885 
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distribution  of  public  fund  of,  writ  refused  when  unavailing    336 

mandamus  to,  to  whom  writ  should  be  directed 337 

claims  against,  auditing  and  payment  of 338-367 

writ  refused  to  auditing  officers  when  remedy 

at  law 339 

payment  of  county  order,  writ  refused  for 340 

salaries  due  from,  mandamus  refused  to  compel  payment  .  .  341 
warrant  for  labor  for,  writ  refused  to  compel  mayor  to  sign  .  343 
payment  of  money  by,  writ  refused  when  doubt  as  to  person 

entitled 342 

tax  illegally  imposed  by  supervisors,  writ  refused  ....  343 
claim  against  for  injury  in  laying  out  road,  mandamus  to  audit  344 
discretion  of  officers  in  allowing  claims  against,  not  controlled 

by  mandamus     .     .     v 845 

when  officers  have  acted  on  claims  against,  mandamus  re- 
fused     846 

officers  of,  when  estopped  by  their  own  decision  as  to  allowing 

claims 347 

auditing  officers  of,  mandamus  granted  to  set  in  motion,  but 

not  to  control  action 348 

county  supervisors,  when  compelled  to  audit  claims     .     .  348,  350 
claims  against,  jurisdiction  of  officers  over,  tested  by  manda- 
mus      349 

drawing  warrants  for  demands  against,  writ  granted  for  .     .    351 

writ  refused  when  no  funds 352 

by  county  auditor,   when  mandamus  al- 
lowed   353 

refused  when  contract  ultra  vires     .     .     .    354 
mandamus  barred  by  statute  of  limitations    355 
payment  of  claims  against,  mandamus  granted  when  claims 

allowed 356,  357 

compelled  to  pay  money  appropriated  for 

certain  services 356 

compelled  to  pay  warrant  drawn  on  special 
fund  for  special  indebtedness  ....    357 

delivery  of  bond  in  payment 357 

mandamus  not  allowed  until  refusal    .     .    858 

not  allowed  until  claim  is  audited  .     .  358,  360 

not  allowed  when  anything  undone      .     .  358a 

want  of  notice     .     .     .  858a 

claim  allowed  through 

fraud 358a 

allowed  only  when  officer  holds  corporate 
funds 359,  362 
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payment  of  claims  allowed  only  when  services  contracted  for 

by  proper  authority 360 

not  granted  when  other  remedy  at  law  ,     361 
not  granted  when  claim  not  allowed    .     .     361 

effect  of  garnishment 361 

effect  of  expiration  of  term  of  officers      .     362 

injunction  against 362 

payment  limited  to  amount  of  fund     .     .    363 
payment  by  mayor  for  services  rendered  .     364 
bonds  of  city,  writ  refused  to  deliver  in  satisfaction  of  war- 
rants     364 

judgments  against,  mandamus  to  compel  payment  of  365, 365a,  366 
county  treasurer  compelled  to  pay  funds  to  town  treasurer  .  367 

effect  of  delay,  or  doubt ^     .     .     .  367a 

resignation  no  bar 3675 

municipal  taxation  and  municipal-aid  bonds 368-400 

levying  tax  by,  writ  granted  when  duty  absolute      ....     369 

when  claim  allowed 369a 

for  public  buildings  and  harbors 370 

writ  granted  only  to  protect  private  rights    .     371 
power  and  duty  must  be  clear      .     ...     .     .  371a 

judgment  must  conform  to  law  of  state     .     .  371ft 

for  improvement  of  public  park 372 

for  bounties  to  volunteers 373 

for  support  of  schools     .     .  " 374 

county  supervisors,  duties  of  concerning  taxes  enforced  by 

mandamus 375 

judgment  against,  mandamus  to  levy  tax  in  payment  of  .  377-381 
taxing  power  of,  mandamus  granted  with  much  caution  .  .  381 
railway-aid  bonds  of,  mandamus  to  levy  tax  to  pay  interest 

on 882-385 

destruction  of  county  records,  when  a  bar  to  mandamus  .  .  386 
subscription  to  railway  stock  by,  mandamus  to  enforce  .  .  389 
effect  of  injunction  as  between  state  and  federal  court  .  .  889a 

preliminary  conditions  must  be  complied  with 889b 

effect  of  fraud 889ft 

mere  vote  of  county  not  sufficient     ." 890 

delivery  of  bonds  of  to  railway,  when  writ  refused   .     .     .     .391 

jurisdiction  of  federal  courts  over 

judgment  on  bonds  of,  mandamus  to  levy  tax 898 

jurisdiction  of  federal  courts 894 

effect  on  United  States  courts  of  injunction  from 

state  court 895 

jurisdiction  of  United  States  courts  not  affected  by 
subsequent  legislation  or  decisions  of  state    .     .    895 
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judgment  on  bonds  of,  not  to  be  impeached 396 

duty  of  to  levy  tax,  need  not  be  statutory  .......    397 

limitations  upon  taxing  power 397a 

apportionment  of  county  indebtedness 398 

subscription  by,  return  to  writ 399 

surrender  of  invalid  bonds  to 400 

holding  municipal  election,  mandamus  granted  f  or  .     .     .     .    401 

municipal  offices,  mandamus  for  admission  to 402 

discretion  as  to  admission  of  officers,  not  subject  to  mandamus    403 

striking  voter's  name  from  list •  .     .     .     .     404 

board  of  public  works,  mandamus  to  consider  nomination  to  .     404 
swearing  in  mayor,  effect  of  ouster  in  quo  warranto     .     .     .     405 

affixing  seal  of,  to  certificate  of  election 406 

amotion  from 407-412 

from  common  council 408 

of  clerk  of  county  commissioners 409 

of  policemen 409 

liability  of  officers  to  second  removal,  writ  refused   .    410 

suspension  for  just  cause,  writ  refused 410 

notice  before  removal  of  officer 411 

return  to  the  writ 412 

municipal  improvements,  streets  and  highways  .     .     .      413-429a 

duty,  enforced  by  mandamus 413 

repairing  streets  by  common  council 414 

obstruction  of  streets 414 

maintaining  toll  ferry 414 

mandamus  to  open  highway,   notwithstanding  penalty    415 

doubt  as  to  existence  of  road 415a 

contract  rights  not  enforced 41oa 

mandamus  for,  conditions  necessary 417,  418 

discretion  as  to,  not  controlled  by  mandamus      .     .     .  418-421 

payment  of  damages  in  opening  streets 421,  42'3 

doubt  as  to  mode  of  contracting  for  county  buildings  423 
proceedings  in  opening  streets  presumed  regular  .  .  .  424 
writ  refused  to  open  road  when  officers  liable  in  trespass  424 

signing  bonds  of,  for  public  improvements 425 

county  compelled  to  pay  for  public  improvements  .  .  .  425 
condemnation  of  property  for  street  extension  ....  426 
appointment  of  commissioners  concerning  wharf-heads  427 
apportionment  of  expense  in  making  highway  ....  428 
writ  refused  concerning  highways,  when  remedy  at  law  429 

permit  to  street  railway  to  open  streets 429« 

restoration  to  common  council,  joinder  of  parties  not  allowed    439 

mandamus  to,  joinder  of  parties  respondent 442 

change  in  officers .     .     .    443 
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mandamus  to  county,  parties 4-14 

mandamus  to  restore, 'return  to 467,  481 

power  of  amotion  from,  need  not  be  stated  in  return     .     .     .     4C9 

amotion  from,  requisites  of  return 472,  474 

return,  by  whom  made 480 

service  of  alternative  writ  on 517 

form  of  mandamus  to 535 

mandamus  to,  how  directed 543 

orders  against  school  district,  when  judgment  reversed     .     .    561 
violation  of  mandamus  by 573,  574 

MUNICIPAL  TAXATION, 

distinction  between  ministerial  and  discretionary  duties  ap- 
plied to 368 

levying  of,  mandamus  granted  when  duty  imperative  .     .     .    369 

when  claim  allowed      .     .     .  369a 

for  public  buildings  and  harbors,  writ  allowed 370 

writ  granted  only  to  protect  private  rights 371 

power  and  duty  must  be  clear  and  debt  liquidated  ....  371a 

judgment  must  conform  to  law  of  state 3716 

for  park  improvements,  when  writ  granted 372 

for  payment  of  bounties  to  soldiers 373 

for  support  of  public  schools 374 

duties  of  supervisors  enforced  by  mandamus 375 

for  removal  of  county  seat 376 

for  payment  of  judgments  against  municipal  corporation      .    377 

in  federal  courts 377u 

demand  and  refusal  unnecessary 3776 

to  pay  judgment  against  school  district 878 

duty  of  levying  to  pay  judgment,  a  continuing  duty    .     .     .    879 
to  pay  judgment  in  federal  courts,  writ  granted  from  state 

courts 380 

original  defenses  not  entertained 880 

mandamus  to  set  in  motion,  cautiously  granted 881 

to  pay  interest  on  railway-aid  bonds 882-885 

writ  refused  for,  when  records  destroyed 880 

levy  of,  partial  compliance  not  sufficient 888 

in  payment  of  county  bonds 888 

jurisdiction  of  federal  courts  over 892,  894.  895 

to  pay  judgment  on  municipal-aid  bonds 

effect  on  United  States  courts  of  injunction  from  state 

court 893 

powers  of  federal  courts,  not  affected  by  subsequent  action  of 

state *9."> 

conclusive  effect  of  judgment 89ft 
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duty  of  levying  need  not  be  statutory 397 

return  to  mandamus 397 

apportionment  of  county  indebtedness  ........    398 

N. 

NATIONAL  BANKS, 

books  of,  mandamus  to  inspect     ..........    308 

XAVY.    (See  SECRETARY  OP  THE  NAVT.) 

NEWSPAPER, 

writ  refused  to  designate  for  advertising  of  municipal  corpo- 
ration       48 

refused  to  designate  for  publishing  letter  list 95 

granted  to  designate  for  publication  of  laws 324a 

NEW  TRIAL, 

motion  for,  mandamus  to  hear 150a 

discretion  of  courts  over,  not  subject  to  mandamus  ....    160 
former  doctrine  in  New  York 161 

NON  COMPOS  MENTIS, 

attorney  for  defense  of,  mandamus  to  appoint     .    .    •    .    .    224 

o. 

OATH  OF  OFFICE, 

mandamus  to  administer 52,  81 

effect  of 52 

when  refused 175 

OFFICERS.  (See  AUDITING  OFFICERS,  ELECTION,  EXECUTIVE  OF- 
FICERS, LEGISLATIVE  OFFICERS,  MINISTERIAL  OFFICERS,  TAX- 
ING OFFICERS,  MUNICIPAL  CORPORATIONS,  PRIVATE  CORPO- 
RATIONS.) 

mandamus  to,  the  most  important  branch  of  the  jurisdiction  31 

may  be  set  in  motion  by  mandamus 32 

specific  duty  incumbent  on,  may  be  enforced 33 

doubt  as  to  powers  of,  a  bar  to  relief 32 

writ  not  granted  for  unofficial  act,  or  abstract  question     .     .  33a 

discretion  of,  not  subject  to  mandamus 34,  4'3 

remedy  against  on  bond,  no  bar  to  relief 35 

duty  must  be  due  and  performance  refused 36 

must  be  actually  in  being 37 

expiration  of  term,  effect  of 37,  38 

commissioner  of  land  office 39 

state  comptroller 40 
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demand  and  refusal,  rule  as  to 41 

not  controlled  in  examining  evidence  and  forming  judgment      43 

of  registration 44 

discretion  of,  not  controlled .    44o,  46 

attorney-general  of  state,  rights  of  as  to  filing  information  .  45 
ministerial  officers  intrusted  with  quasi-judicial  functions  46,  47 
executive  officers  intrusted  with  quasi-judicial  functions  .  .  48 
title  to  and  possession  of,  not  determined  by  mandamus  .  .  49 

refusal  to  accept,  mandamus  denied 49 

writ  not  granted  to  admit  to  office  already  filled       ....      50 

swearing  in,  when  mandamus  granted 52 

when  refused 175 

election  of,  validity  not  determined  by  mandamus   ....      53 

appointment  to,  when  writ  refused 54, 175 

incidents  to  title  and  possession,  may  be  determined  by  man- 
damus        55, 56 

writ  lies  to  canvassers  of  elections 56 

how  far  election  returns  conclusive 56a 

of  county,  writ  refused  for  election  of 58 

certificates  of  election  of,  general  rule  as  to     ......      60 

commissions  of,  mandamus  to  compel  issuing      ....      55,  65 

ajnotion  of 67-73 

mandamus  the  appropriate  remedy 67 

effect  of  disregarding  common-law  rules 68 

discretion  as  to  removal  of 69 

removal  for  due  cause 69 

mandamus  to  restore,  not  granted  to  officer  de  facto    .     .      70 
ecclesiastical,  removal  from,  when  corrected  by  mandamus    .      71 

books  and  records  of,  mandamus  granted  for 73-79 

insignia  of,  mandamus  lies  for 73-79 

mandamus  to  compel  holding  office  at  proper  place       ...      79 

ministerial,  mandamus  to 80-9J> 

ministerial  duties  of,  the  general  rule 80 

clerks  of  court,  mandamus  to 81, 83 

recorders  of  deeds 83 

land  officers 83,84 

state  auditor,  mandamus  to  issue  bank  notes 88 

state  treasurer,  mandamus  for  railway-aid  bonds      ....      86 

assessor  of  taxes 87 

county  treasurer 

licensing  officers,  mandamus  granted  to 88 

duty  of,  in  collecting  money 89 

commissioner  for  selecting  jurors 90 

officers  intrusted  with  awarding  contracts  for  public  works     91-94 
52 
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postmaster,  publishing  letter  list 95 

duties  of,  not  compelled  before  due 96 

not  compelled  by  mandamus  to  obey  inferior  court ....      96 

judicial  functions  of,  not  subject  to  writ 97 

of  United  States,  when  subject  to  mandamus  in  federal  courts  98, 99 

auditing  and  fiscal  officers,  mandamus  to 100-117 

auditing  officers,  the  general  rule 101, 103 

mandamus  to  audit  salary 101, 103 

mandamus  for  drawing  warrant  .  .  .  104, 106 
mandamus  to  draw  warrant  for  salary  .  .  105 
mandamus  to  affix  seal  to  warrant  .  .  .  107 

public,  writ  refused  for  auditing  accounts  of 109 

compelled  to  pay  warrants  drawn 112-117 

salary  of,  mandamus  to  compel  payment 113 

discretion  of,  in  allowing  claims,  not  controlled  by  mandamus    115 
fiscal,  mandamus  Against,  refused  when  nugatory     ....     117 

executive,  mandamus  to 118-134 

conflict  of  authority ...118 

governor  of  state 118-124 

ministerial  acts  of,  mandamus  granted  in  certain 

states 119 

weight  of  authority  against  interference  ....    120 
issuing  commissions  by  governor,  writ  refused  .     .     121 
military  duties  of  governor,  mandamus  refused     .     122 
chief  executive  of  state,  independent  of  federal  ju- 
diciary  124 

secretary  of  state 124a,  1246,125 

commissioner  of  land  office,  writ  granted  when 126 

executive  officers  of  United  States,  writ  granted  for  minis- 
terial duties 127 

writ  refused  as  to  ordinary  official  duties    128 

secretary  of  treasury,  writ  refused  to 129 

secretary  of  the  navy,  writ  refused  to 130 

secretary  of  interior,  writ  refused  to 132 

sheriffs,  mandamus  to 133. 134 

legislative  officers,  mandamus  refused  as  to  legislative  duties    135 
writ  granted  as  to  ministerial  duties    .     .     136 

taxing  officers 137-146 

successors  in  office,  mandamus  to 441 

mandamus  to,  directed  by  official  title 542 

OFFICIAL  BOND.    (See  BOND.) 
ORIGIN, 

of  mandamus,  very  ancient 2 

in  court  of  king's  bench 3 

introduced  to  supplement  existing  jurisdiction  of  courts    .     .       15 
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ORIGINAL  JURISDICTION.    (See  JURISDICTION.)  SHXXON 

ORIGINAL  PROCEEDING, 

mandamus  considered  as  an ••    ...  8, 27 

OUSTER, 

judgment  of,  necessary  before  mandamus  lies  to  compel  recog- 
nition of  officer 53 


P. 

PARTIES, 

not  before  the  court,  writ  refused      .........        9 

not  interested,  refused  relief 83 

to  cause,  change  of,  writ  refused 173 

to  whom  writ  directed,  when  issued  to  municipal  corporation    337 

for  whom  writ  is  granted 430-439 

when  issued  in  name  of  state  or  sovereign 430 

attorney-general,  when  necessary  relator 430a 

degree  of  interest  required 431, 432 

distinction  as  to  public  and  private  duties  .     431 

conflict  of  authority 432 

to  maintain  bridge  or  open  road   ....    433 

canvassing  election  returns 438, 436 

who  may  be,  in  cases  of  public  right 433 

to  mandamus  for  payment  from  public  fund 434 

effect  of  too  many  joining 434 

to  compel  turnpike  company  to  repair  bridge 435 

effect  of  statute  fixing  interest  of 436 

no  survivorship  of  action 437 

successor  in  office,  when  may  prosecute 437 

to  mandamus  to  admit  child  to  public  school 438 

compel  use  of  text-books 438 

separate  parties  can  not  join 439 

against  whom  writ  is  granted 440-447 

general  rule  as  to  parties  respondent 440 

rule  as  to  successors  of  officers 441 

to  mandamus  to  nvmicipal  corporations 442 

change  in  municipal  officers 443 

to  mandamus  to  county  board  of  commissioners      .     .     .     .     411 
to  pay  interest  on  railway-aid  bonds  .     .     .     .     4  !."> 

to  inferior  court 446 

member  of  board  may  be  relator  against  board 447a 

PARTNERSHIP, 

sale  of  effects  of,  writ  refused  to  allow  appeal  from       .     .    .    248 
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PATENT,  SECTION 

for  public  lands,  writ  refused 43, 132 

when  granted 132 

for  swamp  lands,  when  granted 84 

by  governor  for  state  lands,  writ  granted 119 

PATENTS, 

reissue  of,  writ  refused  for  examination  .....       ..131 

PAYMENT.    (See  WAKRANTS.) 

of  money,  when  required  by  mandamus 116a 

PENALTY, 

against  officer,  no  bar  to  mandamus 35 

PENDENCY  OF  ACTION, 

when  a  bar  to  relief 9 

PENSION, 

payment  of,  when  enforced  by  mandamus 127 

by  secretary  of  navy,  writ  refused 130 

action  of  commissioners  concerning,  relief  refused   ....  130a 

PEREMPTORY  MANDAMUS.    (See  VIOLATION.)      . 

amendment  to,  not  allowed 519 

definition  of 547 

compared  with  perpetual  injunction 547 

when  granted  at  common  law • .  547 

when  under  statute  of  Anne 547 

not  ordinarily  granted  in  first  instance .  547a 

must  conform  to  alternative  writ 548 

order  of  court  on  granting 548 

no  return  allowed  to 549 

objections  to,  allowed  on  attachment  for  violation   ....  549 

facts  in  alternative  writ  must  be  established 550 

not  granted  on  incomplete  record 550 

return  enforced  to  alternative  writ 551 

insufficiency  of  return 551 

not  granted  when  act  already  performed 551 

not  granted  on  exparte  application 552 

when  issued  without  alternative  writ 552 

granted  against  recorder  of  deeds  in  first  instance    ....  552 

granted  on  rule  to  show  cause  . 553 

on  application  for,  return  taken  as  true 554 

to  sign  bill  of  exceptions 555 

writ  of  error,  not  allowed  at  common  law 556 

not  under  statute  of  Anne 556 

allowed  by  recent  statute  in  England  ....  556 

allowed  in  this  country 557 
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PEREMPTORY  MANDAMUS  —  Con  tinned.  SECTIOS 

may  be  vacated  on  ground  of  fraud 558 

not  granted  non  obstante  veredicto 559 

refused  when  one  of  several  defenses  sustained 560 

must  state  precise  thing  required 561 

reasonable  certainty  sufficient  as  to  public  duty 561 

amendments  to,  not  allowed 562 

refused  on  insufficient  petition,  notwithstanding  verdict   .    .    563 

corresponds  to  alternative  writ  in  form 564 

violation  of 665-576 

PERMIT, 

to  open  streets,  mandamus  for     ..........  429a 

PEW, 

mandamus  refused  for  possession  of.........    283 

PLEADINGS, 

court  not  compelled  by  mandamus  to  receive  plea  ....  154 
discretion  of  courts  over,  not  controlled  by  mandamus  .  .  157, 192 
appearances  in  chancery  causes,  not  subject  to  control  by 

mandamus 157 

granting  feigned  issue  by,  writ  refused 157 

in  mandamus 448 

common-law  principles  applicable 448 

statute  of  Anne,  recognized  in  this  country 448 

alternative  writ  corresponds  to  declaration 449 

effect  of  demurrer  to  alternative  writ 449 

requisites  of  petition  or  application 450 

right  of  interpleader 450a 

alternative  writ  open  to  usual  modes  of  pleading      ....  451 

plea  in  abatement  to 452 

plea  in  abatement  not  allowed  in  California 453 

plea  of  pendency  of  quo  warranto 453 

defects  in  alternative  writ,  when  taken  advantage  of   ...  454 

information  not  open  to  demurrer 454 

effect  of  motion  to  quash  application 455 

mandamus  to  issue  tax  deed 456 

return  to  alternative  writ 457-487 

the  return  defined f 457 

statute  of  Anne,  provisions  of 457,  458 

pleadings  assimilated  to  ordinary  actions    ....*..  459 

return,  traverse  of 459 

functions  of.........:....  460 

respondent  must  make .  460 

intendment  in  favor  of 461 

sufficiency  of 461 
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PLEADINGS  —  Continued.  SECTION 

return,  presumption  as  to  truth  of     . 463 

joinder  of  defenses  in 463 

strictness  at  common  law 464 

obedience  to  the  writ 465 

may  traverse,  or  may  confess  and  avoid 466 

by  way  of  traverse 467 

conclusions  of  law  not  stated  in 468 

matter  of  law  need  not  be  stated  in      ......  469 

test  of  by  way  of  traverse 470 

certainty  in,  somewhat  relaxed 471 

argumentative  return  bad 472 

confession  and  avoidance 478 

requisites  of 474 

existing  cause  at  time  of  return  allowed 475 

of  not  elected      .     .     ; 476,478,481,483 

inconsistent  defenses 477 

negative  pregnant 478 

discretionary  powers  of  officers 479 

by  municipal  corporation,  by  whom  made     ....  480 

amotion  from  private  corporation 481 

pendency  of  injunction  bill  not  good  return  ....  482 

want  of  funds 484 

record  of  official  board  taken  as 485 

alias  and  pluries  writs,  return  to 486 

return  need  not  be  verified 487 

pleadings  subsequent  to  return 488-497 

motion  to  quash  return 488,  489 

no  demurrer  to  return  at  common  law       ....  490 

concilium  in  lieu  of  demurrer 490 

demurrer  to  return,  given  by  statute  of  Victoria      ....  491 

effect  of 492 

carried  back 493 

when  taken 494 

return  good  in  part  and  bad  in  part 495 

demurrer  and  plea  not  allowed  to  return 495 

relator  may  plead  to  or  traverse  return 496 

effect  of  pleading  to  return 496 

no  reply  to  return  under  code 497 

POLICEMEN, 

mandamus  to  restore 409 

POSSESSION, 

of  office,  not  determined  by  mandamus 40 

incidents  to,  may  be  determined 55-66 
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POSTMASTER,  SECTIOW 

mandamus  refused  against,  for  publication  of  letter  list    .     .  95 

POSTMASTER-GENERAL, 

mandamus  to,  for  ministerial  duties  .........  127 

POWER, 

not  created  by  mandamus   ............  7 

PRACTICE,  »vr 

of  courts,  not  subject  to  mandamus •    ,     ,     .  163 

in  mandamus  to  sign  bills  of  exceptions 214 

in  mandamus  in  general 498-528 

wide  divergence  in ..».,..  498 

summary,  procedure  at  common  law .  499 

rule  to  show  cause  at  common  law 500 

effect  of  common-law  procedure  act  in  England  .     .     .     .     .  501 

practice  in  granting  in  this  country 502 

rule  to  show  cause  in  some  states 503 

practice  in  Wisconsin 504 

rule  to  show  cause  the  better  practice  against  courts    ...  505 

rule  vacated  when  not  stated  clearly 505 

relator  has  affirmative  on  rule  to  show  cause 506 

issue  of  fact,  how  tried 506 

verification  by  affidavit 507 

verification  by  public  prosecutor  not  required 507 

one  of  several  relators  may  verify 508 

affidavits,  omission  in  writ  not  supplied  from 508 

should  not  be  entitled 509 

not  allowed  as  replication  to  return 510 

defects  in  notice  waived  by  return 511 

motion  to  quash,  when  not  entertained 511 

granting  or  refusing  alternative  writ  not  subject  to  error  or 

appeal 512 

alternative  writ  not  issued  by  clerk 518 

time  allowed  for  return 513 

application  for  writ,  not  entitled 514 

contents  of 514 

courts  averse  to  second 515 

when  made 516 

service  of  alternative  writ,  on  whom  and  how  made     .     .     .  517 

on  railway  company 517a 

practice  as  to  costs 518 

amendment,  allowed  to  alternative  writ     .......  519 

not  allowed  to  peremptory  writ 519 

not  allowed  to  affidavit 520 

allowed  to  return                                                       ,  520 
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PRACTICE  —  Continued.  SECTION 

motion  to  quash  alternative  writ,  effect  of 521 

will  lie  for  what  ....  522 

when  made      .....  523 

petition  in  lieu  of  alternative  writ 524 

effect  of  motion  to  quash 524 

return  in  nature  of  demurrer 525 

form  of  judgment  when  relator  fails 526 

leave  to  plead  over 527 

motion  for  peremptory  writ  on  return 527 

practice  in  United  States  courts 528 

amendments  not  allowed  to  peremptory  writ  ......  562 

peremptory  writ  set  aside  to  amend  alternative  .     ...     .     .  562 

in  proceedings  for  contempt 576 

PREROGATIVE  WRIT, 

mandamus  originally  a 3 

still  a  prerogative  writ  in  England 3 

but  not  in  United  States 3, 4 

change  from,  to  ordinary  remedy .'    .     .  5 

effect  of  prerogative  theory  as  to  parties    .......  430 

PRINTING, 

mandamus  refused 43 

contracts  for,  writ  refused 48,  91 

laws  of  state,  mandamus  in  aid  of 94 

PRIVATE  CORPORATIONS.    (See  AMOTION,  FRANCHISE,  MUNICI- 
PAL CORPORATIONS.) 

tax  against,  mandamus  in  aid  of 142 

mandamus  to,  the  jurisdiction  well  established    ...      27G-322/ 

the  general  rule  stated 277 

trustees  of,  required  to  hold  meeting  to  elect  successors     .     .  277 

records  of  insurance  company,  inspection  of 277 

stockholders  of,  list  furnished  state 277 

trustees  compelled  to  call  election 277a 

right  of  burial  in  cemetery 277a 

duty  of  furnishing  water 277a 

officers  of,  discretion  not  controlled  by  mandamus    ....  278 
writ  not  granted  to  minority  when  majority  may 

act 279 

mandamus  to,  refused  when  there  is  a  visitor 280 

college  officers  and  fellowship 280 

seal  of,  mandamus  to  compel  affixing 281 

religious,  mandamus  to  enforce  trust     ........  282 

niandamus  to,  barred  by  other  remedy  at  law      .....  283 

demand  and  refusal  of  duty,  when  necessary  ......  284 
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PRIVATE  CORPORATIONS  —  Continued.  SECTION 

payment  of  interest  by,  on  certificates  of  stock  .     .     •     .     .  285 

judgment  against,  writ  refused  for  payment  of    .     •     •     .     .  285 

when  writ  refused  to,  for  holding  election  .......  286 

admission  to  membership  in,  when  writ  allowed 287 

office  in,  mandamus  to  admit  to 288 

not  compelled  by  mandamus  to  allow  subscription  to  stock    .  289 

furnishing  commodity  by,  writ  granted 290 

amotion  from t 291-305 

mandamus  to  correct,  of  early  origin 291 

merits  of  expulsion,  not  tried  by  mandamus    .     .     .  292 

right  of,  recognized  in  corporate  body 292 

subject  to  judicial  supervision 293 

improper  amotion,  a  ground  of  mandamus      .     .     .  294 

want  of  notice  of,  ground  of  mandamus      ....  £95 

malicious  and  illegal  removal,  writ  granted      .     .     .  295 

college  degree,  fellowship  in  university 296 

mandamus  to  restore  minister  to  church     .......  297 

membership  in  church,  mandamus  to  restore  to 298 

eleemosynary,  trustee  in,  writ  granted  to  restore      ....  299 

clerkship  in,  mandamus  to  restore  to 299 

distinction  between  restriction  and  deprivation  of  franchise  in  300 

removal  of  member,  mere  informality  no  ground  for  writ      .  301 
officer  in,  writ  refused  to  restore  when  liable  to  immediate 

removal 301 

medical  society,  expulsion  from 302 

mandamus  to  correct  amotion  from,  requisites  of  return  .     .  304 

suspension  from  enjoyment  of  franchise  in 305 

books  and  records  of 806-314 

control  over,  by  mandamus 306 

production  of,  at  corporate  meeting 307 

inspection  of,  by  stockholders,  writ  granted  for      .  808 

Bank  of  England,  mandamus  refused  to  ....  309 

inspection  of,  not  allowed  to  gratify  curiosity  .     .  310 

demand  necessary 310 

custodian  of  records  of,  writ  directed  to 311 

judgment  creditor  of,  when  entitled  to  writ  for  inspection  of 

records 313 

transfer  of  stock  on  books  of,  mandamus  refused     ....  313 

departure  from  the  rule 814 

probate  of  shareholder's  will  entered  on  books  of     ....  814 

owners  of  stock  in,  entry  of  names 814 

railway,  writ  formerly  granted  to  compel  completion  of  in 

England  .     .     » 815 

the  former  English  doctrine  reversed 816 
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PRIVATE  CORPORATIONS  —  Cont inued.  SECTION 

railway,  the  question  an  open  one  in  this  country    ....     317 

compelled  to  transport  passengers  to  terminus   .     .    317 

compelled  to  replace  track 317 

liability  of  to  indictment,  no  bar  to  mandamus    .     .    317 
land  taken  by,  mandamus  to  assess  damages  for  .     .    318 

mandamus  to  pay  damages 318 

construction  of  bridges  by,  mandamus  granted  for  .    319 
construction  of  crossings  by,  writ  granted  for      .     .    320 

restoring  highway,  writ  granted  for 320 

mandamus  to ,     .    320a-320/ 

duties  of,  arising  out  of  contract,  not  enforced  by 

mandamus 321 

delivery  of  grain  at  particular  warehouse,  writ  granted   322 
list  of  freight  and  passengers,  writ  granted  for    .     .  322« 

payment  of  taxes  by  railway  enforced 322a 

required  to  fix  rates 822b 

mandamus  to  telephone  companies .  822c 

to  street  railway  company ,     .     .  822d 

to  canal  company 322e 

to  water  company 322e 

to  gas  company 822/ 

amotion  from,  requisites  of  return 481 

PROBATE.    (See  WILL.) 

PROBATE  COURTS, 

discretion  of,  not  subject  to  mandamus  ........    171 

may  be  set  in  motion  by  mandamus 171 

PROCTOR, 

in  doctors  commons,  not  restored  by  mandamus  .....      71 

PROFESSORSHIP, 

in  university,  mandamus  refused  for  appointment  to    ...      54 

PUBLIC  BUILDINGS, 

mandamus  granted  for  custody  of 76 

writ  granted  for  erection  of 233 

for  county,  when  writ  refused  for .    325 

erection  of,  by  persons  unauthorized,  writ  granted  ....    335 

municipal  taxation  for  building  of 870 

doubt  as  to  mode  of  contracting  for .    423 

mandamus  for  custody  of,  prosecuted  by  successor  ....    437 

PUBLIC  HOUSES.    (See  LICENSES.) 

PUBLIC  OFFICERS.    (See  OFFICERS,  AUDITING  AND  FISCAL  OFFI- 
•    CEBS,  EXECUTIVE  OFFICERS,  LEGISLATIVE  OFFICERS,  MINIS- 
TERIAL OFFICERS,  TAXING  OFFICERS.) 
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PUBLIC  PRINTING.    (See  PRINTING.)  SECTIOIC 

PUBLIC  SCHOOLS.    (See  SCHOOLS.) 

PUBLIC  WORKS, 

awarding  contracts  for,  Ohio  doctrine .     .  91 

lowest  bidder  for,  not  entitled  to  mandamus 92 

award  of  contract  for,  a  bar  to  mandamus  to  examine  other 

proposals 93 

of  state,  mandamus  refused  to  award  contract 94 

printing  laws,  mandamus  in  aid  of 94 

board  of,  mandamus  to  consider  nominations 404 

PURCHASER, 

at  sheriff's  sale,  when  entitled  to  mandamus 134 

when  refused  writ          ....               .               .  134 


Q. 

QUO  WARRANTO, 

discretion  of  attorney-general  as  to,  not  controlled  by  manda- 
mus        45 

proper  remedy  to  determine  title  and  possession  of  office  .      49, 77 

to  determine  validity  of  election 53 

to  determine  title  of  actual  incumbent  ...  57 
pendency  of,  no  bar  to  mandamus  for  salary  of  incumbent  de 

facto 108 

no  bar  to  mandamus  to  hold  municipal  election 401 

judgment  in,  effect  on  mandamus  to  swear  in  officer    .     .     .  405 

plea  of  pendency  of,  when  stricken  from  files  ......  453 


R. 

RAILROADS.    (See  MUNICIPAL- AID  BONDS,  MUNICIPAL  TAXATION.) 

bonds  in  aid  of,  affidavit  as  to  consent  of  tax-payers      ...  47 

mandamus  to  compel  issue  of  by  state  treasurer     ...  86 

warrant  for  payment  of  funds  to,  writ  granted  to  governor    .  119 
entitled  to  writ  for  issue  of  land  certificates  in  aid  of  railway 

completed      .     .     .     .  • 126 

tax  against,  mandamus  in  aid  of 142 

sale  of  county  lands  in  payment  of  subscription  for       .     .     .  194 

appointment  of  commissioners  to  condemn  lands  for    .     .     .  237 

damages  for  land  taken  by,  mandamus  to  hear  appeal  from    .  250 

list  of  shareholders,  mandamus  refused 808 

completion  of,  writ  formerly  granted  in  England      ....  815 

the  former  English  doctrine  reversed      .     .     .  316 

the  question  an  open  one  in  this  country    .     .  317 
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.    $17 
to  relay  track     .,..,,.,....    817 

indictment  against,  no  bar  to  man  damns   .......    3t? 

lands  taken  by,  writ  granted  to  assess  and  pay  3n.Tnr.  pv;     .     . 
compelled  to  construct  bridge  according  to  charts  ....    39$ 

restore  highway  .....    ......    59* 

construct  crossings  and  approaches     ....    33i 

receive  tax  receipts  in  payment  .    .    .    , 

wh«n  writ  refused  ........ 

erection  of  station?  ........ 

operation  of  trains  ....... 

stoppage  of  trains    ....... 

operation  of  line  ......... 

abandoned  lines  ........ 

sale  of  tickets  ......... 

repairing  Staw*  ...........  39|f 


deliver  grain  at  particular  warehowe  i 
pay  taxes  .,,.,.,., 

damages  for  land  taken  in  opening,  writ  refused  Vheai  aluMrf^ 
assessed    ................. 

ZQunicipal  bonds  in  aid  of.  mandam-os  to  lery  tax  to  psy : 

est  on  .,,,,,,,,.,,, 
mandamus  granted  to  enforce  subscription  to  stock  «f  ly 

county      .............    Ml 

mere  vote  of  people  <rf  «snnty  not  safficient   .    .    9M 
mandamtB  to  deKTer  municipal-aid  bonds,  refused  wi«sa  laal- 
•way  imposes  harsh  conditions   ..........    391 

judgment  on  bonds  in  aid  of.  mandamus  to  levy  tax     ...    395 

;  ..-.>  I  . :  an  .  :  Fe   i  :•:..  .-.  .-.:•:> 

effect;  on  United  States  court  of  injunction  from  slate 
need  not  be  party  to  writ  to  pay  interest  on 
bonds  ............. 

service  of  writ  on,  how  mad*  ...... 

EECE3TER, 

of  rafl-way.  writ  refused  against  ..........  CM* 

EEOOGNIZAXCE, 

mandamus  to  justice  of  peace  to  cteETer  oogy  qt .    .«..£<«£ 

RECOEDEE  OF  DEEDS, 

Tna.Tida.Tnus to.     ..............   SK, Ml 

for  making  abstracts  of  title      ......    <Mi 

EEOOBDS, 

of  public  officea-,  dastody  •of  subject  to  mandamus    ...  "*.c 

illustrations  of  mandamus  for  .  ~± 
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RECORDS—  Continued. 

mandamus  for  custody  of,  degree  of  title  required    .... 

transfer  of  to  new  county,  writ  granted      ....... 

writ  refused  for,  when  object  is  to  test  tide     ...... 

mandamus  for,  usually  granted  against  former  incumbent    . 
not  granted  against  private  person    ......... 

county,  mandamus  to  transcribe  .......... 

of  insurance  company,  mandamus  to  submit  to  inspection  of 
state  officers  .................   ~ 

of  private  corporations,  mandamus  for  .......  806-314 

subject  to  mandamus      .....    366 

inspection  of,  by  stockholder,  writ  granted      ......    906 

not  allowed  to  gratify  curiosity      ......    310 

demand  first  necessary    *  .........    310 

custodian  of,  writ  directed  to  ...........    Sll 

of  corporation,  inspection  of  by  judgment  creditor  ....    313 

of  municipal  corporations,  mandamus  for  delivery  of    ...    389 
relators  right  must  be  clear  .....    .    .    389 

_  writ  granted  for  inspection  of     ......    890 

RERBEE4 

control  of  courts  over,  not  subject  to  mandamus      ....  163 

signing  report  of  by  court,  writ  refused      .......  197 

signing  bill  of  exceptions  by    ...........  207 

entry  of  judgment  on  report  of,  writ  granted       .....  89ft 

report  of,  rejected  by  justice,  writ  refused  .......  244 

REFUSAL.    (See  DEJULSD  AXD  REFUSAL.) 
REGENTS.    ^See  UNIVERSITY.) 
REGISTER  OF  DEEDS.    (See  RECORDER  or  DEEDS.) 
REGISTER  OF  LAXD  OFFICE.    (See  LAXD  OFFICE.) 
REGISTRATION.    (See  BOARD  OF  RBGCTRATI 

RELIGIOUS  SOCIETIES.     (See  CHURCHES,  PRIVATE  CORPORA- 

nan.) 

distribution  of  public  fund  to.  writ  refused  when  unavailing  396 

REMEDY.    (See  EXTRAORDINARY  REMEDY.) 

civil  nature  of  ........     ........  8 

REMEDY  AT  LAW, 

as  affecting  right  to  mandamus    .....    .....  10 

a  bar  to  relief  by  mandamus    ...........  15 

statutory,  a  bar  to  the  relief     ..........    16,  179 

must  be  specific  and  appropriate  ..........  17 

tests  in  determining  sufficiency  of    .........  "17 

by  indictment,  no  bar  to  mandamus  .........  18 

want  of,  not  necessarily  ground  for  mandamus   .....  19 

inadequacy,  rather  than  want  of,  ground  for  relief  ....  80 
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REMEDY  AT  LAW  —  Continued.  SECTION 

comparison  of  with  equitable  remedy 20 

a  bar  to  mandamus  for  custody  of  official  books  and  records  .      78 

to  courts 177-187 

rule  relaxed  in  Alabama 186 

on  bond  of  clerk  of  court,  a  bar  to  mandamus 238 

bars  mandamus  to  justice  to  allow  appeal 243 

against  private  corporations 283 

for    auditing    and    payment    of    municipal 

claims 339-343, 361 

bars  mandamus  to  locate  highway 429 

absence  of,  need  not  be  alleged  in  alternative  writ  ....    540 

REMOVAL.    (See  AMOTION.) 

REMOVAL  OF  CAUSES, 

mandamus  in  cases  of 225-228 

does  not  confer  jurisdiction  on  federal  courts       .....  590a 

RESIGNATION, 

of  municipal  officers,  no  bar  to  relief 3676 

no  bar  to  attachment  for  contempt  .     .  569a 
RESTITUTION, 

mandamus  to  sheriff  for 133 

RESTORATION.    (See  AMOTION.) 

to  office,  writ  granted  for 67-72 

distinction  between  restoration  and  appointment    ....      69 

officer  seeking,  must  show  clear  right 70 

to  ecclesiastical  office,  when  writ  granted  for      .....      71 
RETURN, 

want  of  power  a  sufficient 14 

to  mandamus,  to  restore  officer,  requisites  of 72 

to  correct  amotion  from  corporation,  requisites  of  ...     304 

to  levy  municipal  tax 369, 397 

to  enforce  municipal  subscription 399 

to  restore  municipal  officer 412 

to  open  street 422 

who  to  make,  writ  refused  when  not  apparent 447 

the  return  in  general 457-487 

definition  of 457 

not  traversable  at  common  law 457 

statute  of  Anne 457, 458 

traverse  of 459 

functions  of 460 

respondent  bound  to  make 460 

•    intendment  in  favor  of... 461 

sufficiency  of 461 
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RETURN  —  Continued.  SECTION 

presumption  as  to  truth  of 463 

joinder  o£  several  defenses  in 463,  476,  47? 

utmost  strictness  required  at  common  law 4C4 

of  obedience  to  the  writ 465 

respondent  may  traverse,  or  may  confess  and  avoid       .     .     .    466 

traverse,  the  general  rule 467 

amotion  from  municipal  office 467,  472,  474,  481 

election  of  corporate  officer 467 

conclusions  of  law  not  stated  in 468 

matter  of  law  need  not  be  stated 469 

power  of  amotion  from  municipal  corporation 469 

test  of  return  by  way  of  traverse 470 

certainty  in,  somewhat  relaxed 471 

argumentative  return  bad 472 

requisites  of,  as  to  amotion  from  municipal  corporation     .  472, 474 

return  by  way  of  confession  and  avoidance 473 

requisites  of " 474 

existing  cause  at  time  of  return  allowed 4?.~v 

not  elected,  effect  of  as  return 476,  478,  481,  483 

inconsistent  defenses  ground  for  quashing 477 

negative  pregnant,  illustrations  of 478 

discretionary  powers  of  officers 479 

by  municipal  corporation,  by  whom  made 480 

on  amotion  from  private  corporation      ........    481 

pendency  of  bill  for  injunction 482 

want  of  funds 484 

record  of  official  board  taken  as 485 

alias  and  pluries  writs 486 

return  need  not  be  verified 487 

pleadings  subsequent  to 488-497 

motion  to  quash 488, 489 

demurrer  to,  not  allowed  at  common  law 490 

concilium  in  lieu  of 490 

given  by  statute  of  Victoria 491 

effect  of 4!»2 

carried  back 493 

when  taken     .     .     .     ." -I'.U 

return  bad  in  part  and  good  in  part 495 

demurrer  and  plea  to,  not  allowed  at  same  time  .....     4'.i"> 

relator  may  plead  to  or  traverse 496 

effect  of  pleading  to 496 

no  reply  to,  under  code 497 

amendment  to,  when  allowed 620 

return  in  nature  of  demurrer ,     5-'.> 
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RETURN  —  Continued.  SECTION 

enforcement  of,  before  peremptory  writ 551 

insufficiency  of 551 

taken  as  true  on  application  for  peremptory  writ      ....  554 

attachment  against  municipal  corporation  for  failure  to  make  573 

RIGHT, 

must  be  clear 10 

ultimate  questions  of,  not  always  determined  by  mandamus  .  11 

ROADS.    (See  HIGHWAYS,  RAILROADS.) 

patents  for  lands  in  aid  of 84 

refusal  of  application  for  opening  of,  not  corrected  by  manda- 
mus         174 

tax  for  construction  of,  when  mandamus  refused     ....  371 

s. 

SALARIES, 

mandamus  to  audit .*.....  100 

of  legislator,  writ  granted  to  audit .  101 

writ  not  granted  to  audit,  for  other  than  incumbent    .     .     .  103 

mandamus  to  draw  warrant  for .  105 

incumbent  de  facto  entitled  to  mandamus  for 108 

writ  refused  for,  when  not  specifically  authorized  by  law  .     .  Ill 

payment  of  warrant  for,  writ  granted    .          113 

drawing  warrant  for,  by  governor,  mandamus  allowed       .     .  119 

of  municipal  officers,  mandamus  refused  to  compel  payment  .  341 

of  county  officer,  discretion  of  supervisors  as  to 345 

SCHOOLS, 

trustee  in,  mandamus  to  restore 299 

mandamus  to  admit  child  to,  when  excluded  on  account  of 

color 332 

teacher  of,  mandamus  to  reinstate 67,  332 

temporary  removal  of,  writ  refused  to  correct 332 

use  of  text-books  in,  writ  granted  for 332a 

mandamus  to  officers  of 332  b,  332c 

mandamus  to  draw  warrant  to  pay  teachers 351 

municipal  taxation  in  support  of 374 

mandamus  to  admit  to,  parties     ..'... 438 

SCHOOL  DIRECTORS, 

mandamus  to,  refused  to  discharge  tax-payer 141 

granted  to  admit  child  to  school 332 

reinstate  teacher 332 

when  refused  .  ...    332b,  332c 
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SCHOOL  FUND,                                                                                         SECTION 
payment  from,  mandamus  allowed 112 

SCHOOL  TAX.    (See  SCHOOL  DIRECTORS.) 

SEAL, 

of  state,  mandamus  to  affix 65 

of  public  officer,  mandamus  lies  for 73 

of  municipal  corporation,  writ  granted  for 74,329 

mandamus  allowed  to  affix  to  warrant  for  money  due  .     .     .     107 
of  municipal  corporation  to  certificate  of  election    ....    406 

SECRETARY  OF  INTERIOR, 

mandamus  refused  against,  for   issuing  patent  for   public 
lands 43,132 

SECRETARY  OF  NAVY, 

payment  of  pensions  by,  writ  refused ' .     .     130 

SECRETARY  OF  STATE, 

compelled  by  mandamus  to  issue  certificate  of  election     .     .  63 

to  sign  and  seal  commission 65 

when  writ  refused  against,  to  compel  receiving  materials  for 

state 106 

compelled  to  certify  account  for  services  rendered   ....  110 

to  revoke  license  to  insurance  company  ....  124a 

writ  refused  against,  in  Minnesota  and  Louisiana     ....  124b 

to  certify  act  of  legislature  to  be  a  law  .  125 

SECRETARY  OF  TREASURY, 

mandamus  to,  refused  when  he  has  passed  upon  claim  .     .     .  129 

refused  for  disputed  claim 129 

refused  to  enter  verdict  against  United  States  and 

pay  same 129 

SERVICE, 

of  alternative  writ,  on  whom  and  how  made 517 

SEWER, 

mandamus  to  parish  officers  to  construct 417 

SHERIFF, 

may  have  mandamus  for  custody  of  jail 76 

bond  of  and  oath  of  office,  mandamus  for 81 

choosing  appraisers  by,  mandamus  granted 133 

compelled  to  execute  process  of  restitution 133 

illustrations  of  relief  against 134 

SOLDIERS, 

payment  of  bounties  to,  mandamus  to  levy  tax 373 

SPEAKER.    (See  LEGISLATIVE  OFFICERS.) 
53 
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SPECIFIC  PERFORMANCE,  SECTION 

comparison  of  with  mandamus 1 

mandamus  not  a  substitute  for 25 

proceedings  in  chancery  for,  a  bar  to  relief  by  mandamus      .      25 

STATE  AUDITOR.    (See  AUDITOR  OF  STATE.) 

STATE  BONDS, 

interest  on,  mandamus  for  payment  of 110 

payment  of  in  coin,  mandamus  refused 116 

delivery  of  by  governor,  for  services  rendered  the  state,  writ 

refused 123 

issuing  new  by  governor,  mandamus  refused 123 

receivable  for  taxes,  effect  of  subsequent  legislation     .     .     .  1395 

STATE  COMPTROLLER.    (See  COMPTROLLER.) 

STATE  TREASURER, 

mandamus  to,  for  issue  of  railway-aid  bonds 86 

compelled  to  countersign  warrant     .     . 106 

pay  warrant,  though  payment  had  been  made  to 

wrong  person 110 

mandamus  to,  for  payment  of  warrants 112-117 

possession  of  funds  by,  when  should  be  shown 114 

discretion  of,  in  allowing  claims,  not  controlled  by  mandamus    115 
compelled  to  pay  demand  specifically  authorized      ....     116 

mandamus  to,  when  granted 124a 

writ  refused  against,  in  Minnesota 124f> 

compelled  to  surrender  invalid  municipal-aid  bonds     ...    400 

STATE  UNIVERSITY.  .  (See  UNIVERSITY.) 

STATUTE  OF  ANNE.    (See  ANNE,  STATUTE  OF.) 

STATUTE  OF  LIMITATIONS.    (See  LIMITATIONS,  STATUTE  OP.) 

STATUTES, 

effect  of,  on  jurisdiction  by  mandamus .      30 

construction  of  by  court,  not  enforced  by  mandamus    ...    154 

STATUTORY  PENALTY.  (See  PENALTY.) 

STATUTORY  REMEDY, 

a  bar  to  relief  by  mandamus 16 

neglect  to  pursue,  effect  of 16 

STEAMBOATS, 

owners  compelled  to  furnish  list  of  freight  and  passengers     .  322o 

STOCK.    (See  MUNICIPAL-AID  BONDS,  MUNICIPAL  TAXATION,  PRI- 
VATE CORPORATIONS,  RAILROADS,  SUBSCRIPTIONS.) 
STOCKHOLDERS.    (See  PRIVATE  CORPORATIONS.) 
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STREETS,  SECTION 

crossings  of  by  railway,  mandamus  to  construct 320 

duty  of  municipal  corporations,  the  general  rule 413 

repairing  of,  by  common  council 414 

degree  of  interest  necessary 416 

discretion  as  to,  not  subject  to  mandamus 418-420 

damages  in  opening,  mandamus  for  payment  of 421 

must  be  paid  before  writ  granted  .     .     .  422 

proceedings  of  city  in  opening,  presumed  regular      ....  424 

extension  of,  condemnation  of  property .  426 

STREET  RAILWAY, 

safeguards  at  crossings 322rZ 

permit  to,  for  opening  streets 429a 

SUBSCRIPTION.    (See  MUNICIPAL-AID  BONDS,  RAILROADS.) 

to  stock  of  turnpike  company,  enforced  by  mandamus  .     .     .  387 

by  county  to  stock  of  railway,  enforced  by  mandamus  .     .     .  389 

delivery  of  municipal-aid  bonds  for,  writ  granted     ....  389 

mere  vote  of  county  not  sufficient    .     .  390 
mandamus  to  enforce,  not  granted  when  railway  imposes 

harsh  conditions 391 

SUCCESSOR  IN  OFFICE, 

proceedings  continued  against 38 

SUPERINTENDENT  OF  HIGHWAYS.    (See  HIGHWAYS.) 

SUPERVISORS,  BOARD  OF.    (See  MUNICIPAL  CORPORATIONS.) 

correction  of  assessments  by,  writ  refused 140,  843 

when  compelled  to  refund  illegal  assessments  on  United  States 

bonds 146 

audit  claim  against  town 844 

discretion  of,  in  auditing  claims,  not  controlled  by  manda- 
mus       345,346 

when  set  in  motion  to  audit  claim  against  county    ....  848 
compelled  to  allow  claim  for  services  made  a  charge  against 

county 850 

of  roads,  compelled  to  pay  orders  for  surveyor's  services     .     .  850 

compelled  to  issue  warrants  for  taxes 3?.~> 

to  repay  taxes  improperly  assessed 8?.~> 

to  pay  judgment  against  county 87? 

required  to  levy  tax  to  pay  county  bonds :>•» 

compelled  to  subscribe  to  stock  of  railway 

apportionment  of  county  indebtedness  by :;'.i •- 

compelled  to  grade  streets 413 

SUPREME  COURT  OF  JUDICATURE  ACT, 

in  England 28a 
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SURETY.    (See  BOND.)                                                                    SECTION 
for  removal  of  cause  from  state  to  federal  court 228 

SURVEYOR    (See  COUNTY  SURVEYOR.) 
SURVEYORS  OF  HIGHWAYS.    (See  HIGHWAYS.) 

SURVEYS, 

of  highway  commissioners,  mandamus  to  record  .    .    324 

SWAMP  LANDS, 

mandamus  to  issue  patents  for ...      84 


T. 

TAXES.    (See  MUNICIPAL  TAXATION.) 

assessor  of,  compelled  to  assess  lands  liable 87 

collectors  of,  mandamus  to  appoint  refused 97 

mandamus  for 137-146 

poor  rate,  writ  refused  for  equalizing 138 

assessment  and  levy  of,  writ  granted 139 

lands  exempt  from,  mandamus  allowed 139 

correction  of  errors  in  assessments 139a 

state  bonds  receivable  for 139b 

equalization  of,  writ  granted 140 

when  refused 141 

against  corporations,  mandamus  in  aid  of 142 

assessment  of,  writ  not  granted  before  time  for 144 

special,  mandamus  not  granted  after  time 144 

illegal  assessments  on  United  States  bonds,  writ  granted  .     .  146 

correction  of  errors  in,  by  court,  writ  refused 155 

levy  of,  to  pay  judgment  against  town  in  federal  courts    .     .  229 

to  erect  public  buildings 233 

for  school  purposes  by  court,  writ  refused  when  court 

has  acted 254 

for  teachers'  institutes,  writ  granted  to  town  authorities  to  pay  324 

illegally  assessed  by  supervisors,  writ  refused       .     .     .     ...  343 

levy  of,  to  pay  claims  allowed  against  county,  when  writ 

granted 347 

levy  of,  by  successors  in  office 441 

TAX  CERTIFICATES, 

purchaser  of,  when  entitled  to  mandamus 87, 145 

TAX  DEEDS, 

issuing  of  by  auditor-general,  writ  refused      ......      47 

when  compelled  by  mandamus 87 

when  writ  refused  .  .     .  146a 
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TAXING  OFFICERS,  SECTION 

mandamus  to 137-146 

conflicting  doctrine  in  court  of  king's  bench 138 

assessing  and  levying  tax  by,  writ  granted 139 

property  exempt,  writ  granted 139a 

assessors,  equalization  by 140 

adverse  decision  by,  on  equalization,  writ  refused    ....     141 

collectors,  mandamus  for  delinquency  of 143 

mandamus  to,  not  granted  in  anticipation  of  omission  of  duty    144 
collector,  writ  refused  against  after  expiration  of  term      .     .     144 
supervisors  compelled  to  correct  illegal  assessments  on  United 
States  securities 146 

TELEGRAPH  COMPANY, 

entitled  to  telephone  facilities 322c 

TELEPHONE  COMPANY, 

required  to  furnish  facilities  without  discrimination     .     .     .  322c 

TERM  OF  COURT, 

mandamus  to  compel  holding  of,  at  proper  time  and  place      .    264 

TERM  OF  OFFICE, 

effect  of  expiration  of 87, 38 

THREATS, 

of  non-performance  of  duty,  no  ground  for  mandamus  ...      12 
of  canvassers  of  elections,  no  ground  for  relief 59 

TITLE, 

to  office,  not  determined  by  mandamus .  49 

reasons  for  refusing  relief  as  to 50 

not  determined  by  mandamus  to  swear  in  officer      ....  52 
incidents  to,  may  be  determined  by  mandamus    ....     55,  66 

not  determined  on  mandamus  for  custody  of  official  record  .  77 

TOWN  CLERK, 

compelled  to  record  proceedings 82a 

survey  of  highways * .     .     .  324 

mandamus  to  admit  to  office 403 

mandamus  to  swear  in .     .    .  403 

TRAVERSE.    (See  PLEADINGS,  RETURN.) 

TREASURER, 

of  municipal  corporation,  writ  refused  as  to  money  not  yet 

received 86 

of  county,  compelled  to  assign  tax  certificates    ....    87, 145 

mandamus  to  pay  judgment 229 

sheriff's  fees 356 

extra  compensation  of  judge    .  856 

demand  originally  invalid    .     .  857 
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TREASURER—  Continued.                                                               SECTIOX 
not  compelled  to  pay  out  of  funds  not  held  in  ministerial  ca- 
pacity    359 

not  compelled  to  pay  demand  not  legally  chargeable  nor  au- 
dited by  proper  authority 360 

of  town,  expiration  of  term  of  office 362 

injunction  against  payment  by 362 

of  city,  not  compelled  to  deliver  city  bonds  in  payment  of 

warrants 364 

parties  to  mandamus  to 434 

of  county,  when  compelled  to  pay  judgment 365 

compelled  to  pay  funds  to  town  treasurer    .     .     .  367 

of  school  district,  want  of  certainty  in  writ 561 

TREASURER  OF  STATE.    (See  STATE  TREASURER.) 

TREASURY.    (See  SECRETARY  OF  TREASURY.) 

TRESPASS, 

writ  refused  when  parties  liable  to  action  of  ......      40 

TURNPIKE  COMPANY, 

liability  of,  to  repair  bridge,  mandamus  refused 321 

assessment  by  county  court  in  payment  of  subscription  to    .  387 

mandamus  to,  parties 435 

u. 

UNITED  STATES, 

courts  of,  their  jurisdiction  by  mandamus 29 

district  court  of,  writ  refused  to  postmaster  ...  95 
jurisdiction  by  mandamus  only  ancillary  ...      98,  99 
judiciary  of,  no  control  over  governors  of  states      ....  124 
executive  officers  of,  mandamus  for  ministerial  duties  .     .     .  127 
bonds  and  securities  of,  mandamus  to  refund  illegal  assess- 
ment on 146 

circuit  court  of,  mandamus  refused  to  entertain  appeal  from 

district  court 191 

supreme  court  of,  jurisdiction  to  compel  circuit  court  to  sign 

bill  of  exceptions 209 

removal  of  cause  to  courts  of,  from  state  courts  ....  225,  226 
circuit  courts  of,  can  not  compel  removal  of  cause  from  state 

courts 227 

surety  for  removal  of  cause  to,  mandamus  allowed  ....  228 

supreme  court  of,  mandamus  from,  to  court  of  claims    .     .     .  229 

district  court .     .     .     .  229 
district    court  to  rein- 
state cause  ....  258 
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UNITED  STATES  —  Continued.  SECTION 

mandamus  from  circuit  to  district  courts  of,  when  refused     .     258 

courts  of,  jurisdiction  as  to  municipal-aid  bonds 392 

not  affected  by  subsequent  decisions  or  legislation 

of  state 395 

their  jurisdiction  in  mandamus .    .  583-590 

UNIVERSITY, 

appointment  to  professorship  in    ..........      54 

mandamus  to  affix  seal  of 281 

fellowship  or  degree  in,  mandamus  for 296 

UNLAWFUL  ACT, 

mandamus  not  granted  for      ...........  7,  40 

V. 

VENUE, 

change  of,  mandamus  subject  to 8 

writ  refused  for    . .    .     172, 183 

VERDICT, 

mandamus  not  granted  to  change 153 

setting  aside,  writ  refused 153 

entry  of  judgment  on  one  of  several,  writ  refused    ....  167 

entry  of  judgment  on,  when  writ  granted 235,  249 

entry  of  judgment  in  conformity  with,  mandamus  to  justice 

of  the  peace 241 

mandamus  to  receive • 249 

VERIFICATION, 

general  rule  as  to 507 

by  public  prosecutor,  not  required 507 

by  one  of  several  relators 508 

VIOLATION, 

constitutes  a  contempt 565 

punished  by  attachment 565 

attachment  for,  refused  when  writ  substantially  complied 

with 566 

not  punished  when  officer  acts  in  good  faith 566 

not  justified  by  reversal  of  proceedings  in  appellate  court       .  567 

subsequent  injunction 567 

irregularities  in  granting  writ 568 

questions  of  right  not  considered 568 

by  judges  of  inferior  courts 569 

effect  of  resignation 569a 

by  corporation,  when  n$t  notified  of  writ 570 

attachment  for,  proceedings  discharged  on  quashing  writ      .  571 

by  municipal  officers 573 
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VIOLATION  —  Continued.  SECTION 

attachment  for,  to  whom  directed 574 

in  federal  courts,  not  justified  by  injunction  from  state  court  575 

practice  on  attachment  for 576 

rule  to  show  cause,  when  dispensed  with 576 

proceedings  in  habeas  corpus 576a 

VISITOR, 

to  corporation,  mandamus  refused 580 

VOLUNTEERS, 

payment  of  bounties  to,  mandamus  to  levy  tax   .....  373 

VOTER, 

writ  refused  to  restore  name  to  list 404 

when  competent  relator      ............  436 

VOTES, 

canvass  of,  mandamus  granted  for 56 

highest  number  of,  writ  granted  to  declare     ......  60 


w. 

WAREHOUSE, 

delivery  of  grain  at,  by  railway,  mandamus  granted  for    .    .  322 

WARRANTS, 

for  payment  of  claims  against  state,  mandamus  to  draw   .     .  104 

for  salaries  of  officers,  writ  granted 105 

for  materials  furnished  state,  writ  granted 106 

affixing  seal  to,  mandamus  allowed 107 

for  salary,  to  incumbent  de  facto  of  office 108 

for  money  due,  writ  granted  when  payment  made  to  wrong 

person 110 

for  salary,  refused  when  not  specifically  authorized  by  law     .  Ill 

payment  of,  compelled  by  mandamus 112-117 

on  particular  fund 114 

payment  of,  when  writ  refused 115 

drawing  of,  for  salary  by  governor,  writ  allowed     ....  119 
for  payment  of  funds  to  railway  by  governor,  mandamus 

granted 119 

against  delinquent  tax  collectors,  mandamus  in  aid  of  ...  143 
issuing  of  by  court  to  pay  claim  against  county,  mandamus 

allowed 232 

for  arrest  of  criminal,  mandamus  refused  for 257 

for  examination  of  bankrupt,  mandamus  to  issue     ....  265 
for  payment  of  demands  due  from  municipal  corporation, 

mandamus  granted       ....  351 

writ  refused  when  no  funds      .     .  352 
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drawing  of,  by  county  auditor,  when  writ  allowed   ....  353 
writ  refused  when  contract  ultra  vires   .     .     .  354 
on  county  treasurer,  mandamus  barred  by  statute  of  limita- 
tions   355 

on  special  fund  for  special  indebtedness,  writ  allowed  .     .     .  357 
on  city  treasurer,  writ  refused  to  deliver  city  bonds  in  satis- 
faction of 364 

to  pay  damages  for  laying  out  highway 421 

WATER  COMPANY, 

compelled  to  furnish  water 322e 

WILL, 

probate  of,  effect  of  litigation  concerning 260 

entering  on  books  of  corporation 314 

WITNESS, 

punishment  of,  for  contempt,  writ  refused 155 

WRIT  OF  ERROR, 

absence  of,  will  not  prevent  interference  by  mandamus    .     .  19 

remedy  by,  considered  as  a  bar  to  mandamus 177-188 

functions  of,  not  usurped  by  mandamus 188 

does  not  lie  for  granting  or  refusing  alternative  writ    .     .     .  512 
not  allowed  at  common  law  on  granting  or  refusing  peremp- 
tory writ 556 

not  allowed  under  statute  of  Anne 556 

allowed  under  statute  of  Victoria 556 

allowed  in  this  country 557 

does  not  operate  as  supersedeas  in  New  York 557 

refused  in  New  Jersey 557 

WRIT  OF  EXECUTION.    (See  EXECUTION.) 

WRIT  OF  MANDAMUS.    (See  DEFINITION,  ORIGIN,  PEREMPTORY 

MANDAMUS,  PREROGATIVE  WRIT.) 
WRIT  OF  RESTITUTION, 

mandamus  to  sheriff  to  execute    ..........  133 
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INDEX  TO  PART  SECOND. 
QUO  WAKRANTO  AND  PROHIBITION. 


A. 

ACQUIESCENCE,  SKCTIOH 

a  bar  to  relief  by  information 605,  631 

in  irregular  election 605, 646 

of  corporators,  effect  of 658, 659 

in  municipal  election,  effect  of 686, 687 

AFFIDAVITS, 

requisites  of 733 

should  generally  be  positive 733 

when  allowed  on  information  and  belief 734 

opposing  affidavit,  read  in  support  of  rule 734 

allowed  against  rule  to  show  cause 738 

on  second  application 744 

AMENDMENTS, 

liberally  allowed •••••..    737 

ANNE,  STATUTE  OF, 

effect  of,  on  quo-warranto  information 603 

as  against  municipal  corporations 681 

joinder  of  parties  under 704 

costs  under 743 

judgment  under 751 

ATTORNEY-GENERAL, 

proceedings  in  name  of «...  ''>'.'7 

can  not  dismiss  to  prejudice  of  private  relator ?<>:; 

may  file  information  without  leave  of  court    ......  707 

B. 

BALLOTS, 

primary  and  controlling  evidence      .......••    638 
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BANKING,  SECTION 

usurpation  of,  by  insurance  company 650 

forfeiture  of  franchise 666 

BOND, 

approval  of,  information  does  not  lie      ........    645 

BUEDEN  OF  PROOF, 

rests  upon  respondents •....     629,  6396 

when  upon  relator 667a 

c. 

CANVASSERS, 

of  elections,  return  not  conclusive    ......     638,  639,  760 

CERTIFICATE, 

of  election,  not  conclusive 639a 

CHARTER, 

not  forfeited  because  of  illegal  ordinance 689 

of  municipal  corporation,  not  tested  on  information  against 
mayor 696 

corporation  may  plead 720 

CHURCH, 

trustees  of,  information  granted 664 

minister  in,  information  refused 665 

COLLECTOR    (See  TAX  COLLECTOR.) 

COMMISSION, 

not  conclusive  as  to  right  to  office 638 

COMMON  COUNCIL, 

refusal  to  act,  remedy  in  mandamus 645 

information  lies  for  members  of ^ 685 

legislative  action  of,  not  questioned  by  information      .     .     .  689 

legality  of  vote  of  presiding  officer 694 

private  citizen  competent  relator 701 

CORPORATION.    (See  MUNICIPAL  CORPORATION,  PRIVATE  COR- 
PORATION.) 

COSTS, 

under  statute  of  Anne 742 

when  refused  against  municipal  officers 743 

under  New  York  practice 743 

judgment  reversed  as  to 749 

COURTS, 

granting  the  relief 616 

information  against  .     .          635 
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D. 

DEFAULT,  SECTION- 

effect  of 739 

DEFINITION, 

of  information  in  nature  of  quo  warranto 591 

of  writ  of  quo  warranto •")'.'- 

of  corporate  franchise 648 

DEMURRER, 

allowed  with  traverse  to  return 715 

reaches  back  to  first  defect  in  pleading 728 

admits  facts  well  pleaded 729 

judgment  of  ouster  on  overruling 759 

DIRECTORS.    (See  PRIVATE  CORPORATIONS.) 

DISCRETION, 

of  court  as  to  allowing  information 605 

effect  of  statute  on 606 

distinction  in  Alabama  as  to 607 

exercised  as  to  petty  offices 628 

as  to  granting  rule  to  show  cause 732 


E. 

EDUCATION,  BOARD  OF, 

information  allowed  against .  696a 

ELECTIONS, 

specific  mode  of  trying  must  be  followed 617,  04'2 

of  corporate  trustees 619 

statutes  for  contesting 624 

canvassers  of,  return  not  conclusive 638,  639 

irregularity  in,  effect  of  acquiescence  ....  046,  658,  686,  687 
control  of  legislature  or  city  council  over,  effect  of  ....  646a 
of  trustees  in  corporation,  not  determined  in  chancery  .  .  .  677 

to  municipal  office,  information  allowed 691 

how  pleaded TOO 

effect  of  judgment  of  ouster  on  title  under ?  Is 

EQUITY, 

remedy  in,  bars  information •'•!* 

when  ousted  by  quo  warranto 019.1511 

dissolution  of  corporation  not  cognizable  in 000 

EXECUTIVE, 

of  state,  information  lies  for 6:H 

presumption  in  favor  of 634 
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P. 

FERRY,  SECTION 

usurpation  of  franchise  in 620,  650 

burden  of  proof 667a 

FINE, 

might  be  pardoned  in  England     ..........  747 

under  statute  of  Anne 751 

sometimes  nominal 752 

discretionary  with  court 758 

omission  of,  not  assignable  as  error (.  758 

FOREIGN  CORPORATIONS, 

information  against 650a 

FORFEITURE, 

act  of,  when  necessary 643 

of  corporate  franchise,  courts  proceed  cautiously      ....  649 

non-performance  of  conditions  of  incorporation 651 

principles  of  construction  in  determining .  651 

of  corporate  franchise,  what  constitutes  a 666 

by  non-user 667 

FRANCHISES.    (See  MUNICIPAL  CORPORATIONS,  OFFICERS,  PRI- 
VATE CORPORATIONS.) 

usurpation  of,  corrected  by  information 591 

ancient  writ  of  quo  warranto 592 

former  encroachments  of  crown 593, 595 

statute  of  Gloucester 594 

statute  of  18  Edward  I 597 

of  municipal   corporations,   seizure   of  by   Charles  II   and 

James  II 601,679 

municipal,  effect  of  statute  of  Anne 602 

ferry  franchise '. 620 

in  corporation,  definition 648 

courts  cautious  in  forfeiting 649. 654 

of  bank,  usurpation  of 650 

private,  information  not  allowed  in  England 653 

of  being  corporation,  user  necessary 656 

presumption  in  favor  of  long  user  - 657 

acquiescence  in  exercise  of 659 

forfeiture  of,  what  constitutes 666 

by  non-user 667 

parties  to  proceedings 698 

municipal,  forfeiture  of,  to  crown 679 

not  forfeited  in  this  country €80 

judgment  of  seizure  at  common  law 745 

of  corporation,  not  seized  in  proceedings  against  agent      .     .  753 
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G. 

GLOUCESTER,  STATUTE  OF,  SECTIOIT 

provisions  of 594 

causes  of 595 

GOVERNOR, 

of  state,  when  information  lies  for 634 

presumption  in  favor  of  acts  of 634 

pleadings  in  quo  warranto  against 714 


I. 

INFORMATION  IN  QUO  WARRANTO, 

definition  of 591 

a  civil  proceeding 591 

a  crown  remedy  in  England 593 

writ  of  quo  warranto,  when  superseded  by 599 

causes  for  displacing  ancient  writ 600 

lies  when  ancient  writ  would  have  lain '  600 

abuse  of  remedy  by  Charles  II 601 

case  of  city  of  London 601 

formerly  a  prerogative  remedy 602 

effect  of  statute  of  Anne 602 

originally  a  criminal  proceeding 603 

now  a  civil  remedy 603 

does  not  create  rights 604 

does  not  prescribe  duties 604 

formerly  granted  freely 605 

now  rests  in  sound  discretion  of  court 605,  628 

discretion  exhausted  on  filing  of 606 

distinction  as  to  discretion  in  Alabama 607 

two  kinds  in  England 608 

generally  used  against  municipal  corporations  in  England     .  608 

confusion  of  terms  in  this  country 609 

generally  used  in  cases  of  public  officers  in  this  country    .     .  609 

synonymous  with  writ  of  quo  warranto  in  Wisconsin  .     .     .  610 

the  same  in  Florida  and  Colorado 611 

distinction  in  Miesouri 612 

distinguished  in  Arkansas 613 

jurisdiction  conferred  by  constitution,  not  taken  away  by  leg- 
islature        615 

courts  which  may  grant 61<l 

compared  with  injunction  and  mandamus 617 

54 
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not  allowed  when  other  remedy 617 

does  not  lie  for  official  misconduct 618 

when  a  bar  to  remedy  in  equity 619 

public  interest  necessary 620 

statute  of  limitations ' 621 

statutes  construed  as  remedial 622 

possession  and  user  of  office  necessary 627 

considerations  influencing  court 628 

prosecutor  need  not  show  title 629 

distinction  between  office  and  employment 632 

lies  for  governor  of  state 634 

lies  for  judicial  officers 635 

will  not  restrain  officers  from  acting 636 

against  military  officers 637 

lies  only  for  ineligibility  in  Alabama 640 

bars  relief  in  equity 641 

lies  for  office  in  private  corporation 653 

against  private  corporations,  parties  to 654 

user  of  corporate  office  must  be  shown  .     .  655,  656 

effect  of,  on  action  at  law 663 

can  not  attack  charter  by  assailing  title  of 

officer 670 

against  municipal  corporations 678-696 

parties  to 697-709 

judgment  on ..••.  745-761 

INJUNCTION, 

compared  with  quo  warranto  ...........    617 

INSURANCE  COMPANY, 

doing  banking  business 650 

INTEREST, 

degree  of  requisite 630 

of  private  relator,  against  private  corporation 698 

as  affected  by  statute 700 

against  municipal  corporation      ....  701 


J. 

JOINDER, 

of  parties,,  under  statute  of  Anne 704 

JUDGES.    (See  COURTS,  JUDICIAL  OFFICERS.) 

of  territorial  courts 705 
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JUDGMENT,  SECTION 

of  ouster,  information  refused  when  can  not  be  given  .     .     .  644 

of  dissolution  in  Vermont 684 

against  municipal  officer,  effect  of 693 

of  ouster,  on  bad  plea 719 

principles- relating  to 745-761 

nature  of,  at  common  law 74o 

conclusive  effect  of 746 

distinction  between  original  writ  and  information  as  to    .     .  746 

in  case  of  city  of  London 746 

process  in  rendering,  at  common  law 747 

of  ouster,  rendered  for  usurpation 747 

conclusive  effect  of 748 

a  bar  to  title  under  election  prior  to  information     .  748 

may  be  good  in  part  and  bad  in  part     .     .     .     .     .  749 

neither  creates  nor  destroys  rights 730 

does  not  affect  functions  of  office 750 

costs  upon 751 

fine  for  usurpation 751, 752 

against  corporation 752, 753 

seizure  and  dissolution,  distinction  between  .     .     .  753 

corporation  ousted  of  particular  franchise      .     .     .  753 

not  dependent  on  assertion  of  right 754 

may  be  rendered  after  expiration  of  term      .     .     .  754 

corporate  property  not  seized 755 

state  may  waive  forfeiture 755 

effect  of,  upon  officer 756 

bars  mandamus  to  restore 756 

does  not  declare  vacancy 757 

does  not  determine  relator's  right 757 

fine  in  addition  to,  discretionary 758 

not  reversed  for  want  of  leave  to  file  information    .  759 

rendered  on  overruling  demurrer 759 

given  notwithstanding  certificate  of  election  or  com- 
mission     760 

refusal  to  allow  information,  when  a  final  judgment    .     .     .761 

supersedeas     .     . ' 761 

JUDICIAL  OFFICERS, 

information  against 635 

JURY, 

trial  by,  refused  in  quo  warranto 61  '•' 

when  allowed 

vonue  in                                                      ......  740 
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L. 

LIFE  INSURANCE,  SECTION 

when  information  lies 650,  650a 

LIMITATIONS,  STATUTE  OF.    (See  STATUTES.) 

LONDON, 

forfeiture  of  franchises 601 

M. 

MANDAMUS, 

compared  with  quo  warranto 617 

remedy  in,  bars  information 645 

to  swear  in,  effect  of  judgment  of  ouster 748 

to  restore,  barred  by  judgment  of  ouster 756 

MAYOR, 

acquiescence  in  irregular  election  of 686, 687 

information  not  granted  against,  to  test  charter 696 

judgment  of  ouster  against 747 

MILITIA, 

officer  of,  special  tribunal 617 

when  information  lies 637 

MINISTER, 

in  church,  information  refused 665 

MONOPOLY, 

information  against 677c 

MUNICIPAL  CORPORATIONS, 

forfeiture  of  charter  by  Charles  II  and  James  II  .     .     .     .601,679 

case  of  city  of  London 601, 679 

levy  of  tax  by,  not  prevented  by  information 618 

information  generally  employed  against,  in  England     .     .     .    678 

forfeiture  of  franchises,  formerly  allowed  in  England   .     .     .    679 

not  allowed  in  this  country      .     .     .    680 

effect  of  statute  of  Anne 681 

discretion  of  court  as  to  private  relator 682,  683 

considerations  influencing  court 682,  683 

judgment  of  dissolution  against,  in  Vermont 684 

acquiescence  in  irregular  election,  effect  of 686, 687 

officers  in,  information  for 685 

corporation  must  actually  be  in  existence     .     .     .    688 

incompatible  offices 688 

swearing  in  a  sufficient  user 688 

judgment  of  ouster,  effect  of 693 

legislative  action  of,  not  questioned  by  information      .     .     .    689 
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charter  of,  not  forfeited  because  of  illegal  ordinance  .  .  .  689 
performance  of  duty  by,  information  not  granted  for  .  .  .  690 
validity  of  subscriptions  by,  not  determined  by  information  .  690 

municipal  election,  when  information  allowed 691 

statute  of  limitations 692 

distinction  between  usurpation  of  office  and  franchise  .     .     .    694 

court  may  inquire  as  to  legal  existence  of 695 

clerk  of  municipal  board,  information  refused 69.~> 

information  not  granted  against  officer  to  test  charter  .     .     .    696 

allowed  against  board  of  education 696a 

burden  of  proof  rests  upon  respondents 6966 

when  private  citizen  competent  relator  against 701 

parties  respondent  in  information  against 709a 

pleading  at  common  law 721 

costs  against  officers,  when  refused 743 

judgment  of  seizure  and  dissolution,  distinction  between  .     .    753 


N. 

NEW  TRIALS, 

allowed  as  in  civil  actions  ............    741 


o. 

OATH  OF  OFFICE, 

effect  of  taking 627 

OFFICERS.    (See  MUNICIPAL  CORPORATIONS,  PRIVATE  CORPORA- 
TIONS.) 

of  militia,  special  tribunal  for 617 

legality  of  action  of,  not  tested  in  quo  warranto 618 

quo  warranto  against 628-646 

information  generally  used  in  this  country 623 

right  to  inquire  into,  inherent  in  people 624 

definition  of 625 

nature  of  in  England 626 

tests  in  determining  ....' 626 

possession  and  user  necessary ''•-' 

petty,  discretion  exercised 

considerations  influencing  court 628 

prosecutor  need  not  show  title 629 

how  far  title  of  relator  considered    . 629a 

degree  of  interest  requisite 630 

effect  of  acquiescence  and  laches 631 

distinction  between,  and  employment 633 
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effect  of  expiration  of  term 633 

effect  of  resignation 633 

governor  of  state,  when  information  lies  for 634 

judicial,  information  against 635 

president  of  state  senate,  information  against 635a 

not  prevented  from  acting 636 

military,  information  for 637 

return  of  canvassers  not  conclusive 638,  639 

effect  of  ballots 638 

certificate  of  election  not  conclusive 639a 

effect  of  removal  from  office 639b 

information  lies  only  for  ineligibility  in  Alabama     ....    640 
remedy  in  quo  warranto  a  bar  to  relief  in  equity      ....    641 

statutory  mode  of  contesting  elections 642 

act  of  forfeiture,  when  necessary 643 

change  of  county  by  legislation 643 

information  refused  when  judgment  of  ouster  can  not  be 

given 644 

mandamus  a  bar  to  quo  warranto 645 

irregular  election,  acquiescence  in 646 

control  of  legislature  or  city  council  over  election  of  members  646a 

in  private  corporation,  information  lies  for 653 

in  municipal  corporations,  information  for 685 

pleadings  in  quo  warranto  against    ........  713-718 

OUSTER.    (See  JUDGMENT.) 

P. 

PARTIES, 

forfeiture  of  corporate  franchise 654 

acquiescence  of,  may  bar  relief 658,  659 

discretion  as  to  interfering  in  behalf  of  private  relator .     .  682,  683 

principles  governing  as  to 697-709a 

proceedings  instituted  in  name  of  state  or  public  prosecutor  .    697 

proceedings  against  private  corporations 698 

English  rule  as  to  corporations 699 

real  relator  may  be  private  citizen 700 

interest  of  relator 700 

municipal  corporation,  interest  of  private  relator    ....     701 

the  English  doctrine 702 

proceedings  presumed  in  official  capacity  of  public  prosecutor    708 

joinder  of,  under  statute  of  Anne 704 

judges  of  territorial  courts 708 

against  private  corporations  in  Ohio 706 

leave  to  file  information,  distinction 707 
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private  relators  not  allowed  in  Arkansas 708 

effect  of  acquiescence 709 

information  against  municipal  corporation,  parties  respondent  709a 

PLEADINGS, 

corporate  existence,  when  and  how  pleaded 661-663 

resignation  of  directors,  not  a  good  plea 673 

principles  governing 710-730 

rules  of  pleading  in  civil  actions  generally  applicable   .     .     .  710 

criminal  nature  of,  in  Illinois 711 

prosecutor  not  required  to  show  title 712 

title  must  be  shown  by  respondent 712 

concerning  offices,  allegations  as  to  usurpation 713 

allegations  as  to  disqualification      .     .     .  713 

governor  of  state 714 

double  pleadings,  English  practice  .     .     .  715 

demurrer  and  traverse  to  return      .     .     .  715 

doctrine  in  Ohio 715 

respondent  should  disclaim  or  justify  .     .  716 

substitution  of  pleas 717 

not  guilty  an  insufficient  plea     ....  718 

title  to  office,  how  pleaded 729 

pleading  by  corporation 718,720 

matter  need  not  be  anticipated 719 

judgment  of  ouster  on  defective  plea 719 

municipal  office,  how  pleaded 721 

election,  how  pleaded 722 

time  of  usurpation 723 

against  corporation,  requisites  of 724 

plea  of  not  guilty  and  disclaimer  .     .     .  7:25 

election  of  directors 726 

strictness  in  assigning  breach  of  condi- 
tion   727 

averment  of  incorporation  sufficient  .     .  727 

plea  required  instead  of  answer 728 

demurrer,  carried  back  to  first  defect 

admits  facts  well  pleaded 729 

the  doctrine  in  Ohio ?30 

POSSESSION, 

of  office,  necessary  to  granting  of  information     .    .    .    .    .    637 

PRACTICE, 

rule  to  show  cause,  how  granted 781 

requisites  of,  under  English  practice    ......    781 

procedure  in  various  states    .....••••  781a 
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amendments  liberally  allowed 737 

formal  objections  no  ground  for  motion  to  quash     ....  737 

default,  effect  of 739 
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new  trials  allowed 741 

costs,  under  statute  of  Anne 742 

when  refused  against  municipal  officers 742 

in  New  York 743 

second  application,  courts  averse  to 744 

PRESUMPTION, 

in  favor  of  long  user  of  corporate  franchise 657 

in  favor  of  proceedings  of  directors 671 

PRIVATE  CORPORATIONS, 

misconduct  of  affairs,  not  remedied  in  quo  warranto    .     .     .  618 

information  refused  as  to  agents  of 632 

quo  warranto  against,  of  early  origin 647 

information  usual  remedy  against 647 

franchise  of,  definition   ...., 648 

courts  cautious  in  forfeiting 649,  654 

insurance  company  doing  banking  business 650 

non-performance  of  conditions  of  Incorporation 651 

distinction  as  to  title  between  private  and  public  rights    .     .  652 

office  in,  information  lies  for 653 

private  citizen  not  entitled  to  information 654 

office  in,  possession  or  user  must  be  shown 655 

franchise  of  being,  user  necessary 656 

presumption  in  favor  of  long  user  of  franchise 657 

acquiescence  of  corporator,  effect  of       .....     658,  659,  668 

dissolution  of,  not  cognizable  in  equity 660 

use  of  name,  when  an  admission  of  corporate  existence     .     .  661 

when  not 662,662« 
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when  burden  of  proof  rests  upon  state 667a 
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effect  of,  on  action  at  law 669 

can  not  attack  charter  by  assailing  title  of  officer    670 
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clause  in  charter  against  dissolution 672 

plea  of  resignation  of  directors 678 

effect  of  votes  offered  and  not  received 674 

title  to  defunct  office,  not  tried  against  successor     ....    675 

plea  of  disclaimer  and  not  guilty 676 

election  of  trustees,  not  determined  in  chancery 677 

information  against  railway  company 677a 

parties  to  proceedings  against 698, 706 

directors  of,  pleadings 715,  726 

pleading  by 718,720 

plea  of  charter  sufficient 720 

breach  of  condition,  strictness  in  pleading 727 

judgment  of  ouster  against 732 

property  of,  not  seized  under 755 
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comparison  of,  with  injunction 763 

with  mandamus 763 

of  ancient  origin 764 
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function  of  the  remedy 764<i 

applicable  in  this  country 7i'."> 
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a  preventive  rather  than  a  corrective  remedy 76C 
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allowed  only  for  usurpation  of  power 767 

mistake  in  exercise  of  jurisdiction  no  ground  for      ....  767 
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granted  only  when  no  other  remedy  exists 770 
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allowed  when  appeal  inadequate 771a 

absence  of  appeal  no  ground  for 771a 

not  employed  for  correction  of  errors 772 

not  allowed  to  take  place  of  writ  of  error  or  certiorari  .     .     .     772 
want  of  jurisdiction  should  be  first  pleaded  in  subordinate 
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consent  as  affecting  jurisdiction 773a 
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diction apparent  on  record 774 

granted  at  any  time  for  want  of  jurisdiction  apparent  .     .     .    774 
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justices  and  petty  courts,  writ  granted  against 777 

but  not  when  their  decision  is  final 777 
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no  personal  interest  necessary 779 
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granted  when  court  has  exceeded  its  powers 781 
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governor  of  state .    •    783 
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removal  of  causes 787a 
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declaration  and  fictitious  proceedings  ....    797 
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damages  and  costs 799 
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T. 

TAX, 

levy  of,  not  prevented  by  information 618 
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INDEX   TO   PAKT   n QTJO   WARBANTO   AND   PKOHIBITION.  861 

TRUSTEES,  SECTIOK 

of  corporation,  breaches  of  trust  by 618 

legality  of  election 619 

to  close  bank,  not  officers 620 
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statute  of  18  Edward  I 597 

when  superseded  by  information 599 

causes  leading  to  disuse  of 600 

purely  a  civil  remedy 603 

frequently  confounded  with  information 609 
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the  same  in  Florida  and  Colorado 611 
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